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S. C. 1. 

S 21 Act IX of 1871 (Liniitatioii Act)==S. 20 IX of 1<)08— “ <>f 

the words pi esci i bed pent kI *' — Paymenf, of latered. 

Held^ ilmt the words prescribed period in S. 21, Act IX of 1871, 
refer to the period of limitation piesciibed by the Act. Holdy 
also, that any pnyment on account of the interest due on a debt, 
whether such payment represents the whole of the interest due 
on the date of payment or not, which satisfies the Court that 
the payment amounts to “ unqualified admission of the liability 
as subsisting, " takes the case out of the statute of limitation. 


S. C. 2 

S. 296 Or P. Code (X of 1872)=S. 438 Act X of i882--Eevision-^Appenl 

F.eld^ to be inadvisable to take action under S. 296, Criminal Proce- 
dure Code, in a case in which the term for appeal had not 
expired. 


S. C. 3. 

Land-^nnder-proprietai y tenure — Sale for aneai^ of lent 

that ill the absence of an express contract, Sit oranundei- 
proprietary tenuie cannot be considered hypothecated for 
ai rears of rent due on account of land other than that compria* 
ing the under-proprietary tenure. 

s. c. 4. 

Detention of crop until payment of lent — Suit for damages — Malice 

Heldy that a land-lord is justified by usage amounting to law in i^e- 
fusing to allow his tenant to remove his crops until he has 
paid or given security for the payment of his rents. In a suit 
for damages brought by the tenant proof of malice on the part 
of the land-lord is essential. 
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S. C 5. 

S. 351 C. P. C —(^Uepealed by the Provincial Insolvency Act of 1907 ) 

Decision of the Court (f first instance on a preliminary point — Reversal of that 
decision by the Court (ffiist appeal and remand of the case — No appeal 
from the order of remand — Decision of the Court of -first appeal not to he 
questioned in second appeal against the final decree in the suit. 

Held, that when a Court of first instance decides a case on a purely 
])reliniinary point without taking evidence on tlie issues affect- 
ing the merits of the case and a Court of appeal reverses that 
decision and remands the case for tnal on its merits, a second 
appeal sllould be prefferred to the Judicial Commissioner 
against the order of remand ; otherwise, the Judicial Commis- 
sioner will not allow the decision of the Court of first appeal 
on the preliminary point to be called in question, in the event 
of the case coming before him on appeal from the order of the 
liower Appellate Coiiit passed on tlie lemand decision. 

Notes. 

Dif. S C, 90-^ Right of appellant in second appeal to question order of remand 
of First Appellate Court 


S. C. 6. 

Execution of denee-S. 243 Act VlII of ISoO^S. 12b Act XIX of 1868 
(Oudh Rent Act) Dufies of Con its. 

Duties of Courts in respect of enforcing the provisions of S. 243 and 
S. 125 Oudh Rent Act, defined. 


S. C. 7. 

Poweifi of Court to sd aside sales. 

Heldj that the Civil Procedure Code undoubtedly limits the powers 
of Couids to set aside sales, and that when these powers are 
exceeded tlie orders of the Courts are liable to appeal or revi- 
sion Rut it does not necessai ily follow that an order must be 
sot aside because it is illegal or because its legality is not appa- 
rent Before reversing the order it should be ascertained 
•whether greater injury would not accrue from settiug aside 
tlian from confirming it 
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s. c. a 

Partition S. 39 Act XIX of 1863 — Tanhs^ icelli 

Held, that when the paper of partition referred to in S. 39, Act XIX 
of 1863, does not expressly specify that tanks, wells etc., are 
to continue joint pioperty, they must be held to be attached to 
the land for the beneBt of which they were originally made. 

S. C. 9. 

Land loid and Te^iant Land held hy a tenant leak a n'yht of occupancy — 
Land hid' s right to the subsoil products — Daviuaes foi land loid's cntiy 
on the landio pi ocuie the ^inoducts, 

A tenant with a right of occupancy has a right to the surface land 
only, and not to the subsoil products, unless such a title can be 
established by a right of user. Although there is no provision 
of law regulating the lights of enjoyment of landlord and 
tenant as to subsoil products, still the landlord’s entry on the 
land to procure the product is an act of trespass which gives 
the occupant of the laud, should he have a right of occupancy, 
a cause of action for damages sustained. 

S. C. 10. 

8. 22 cl (I) to (II) Oitdh Estates Act, — E^lalr^ tnnfoned upon a female Talu>q* 
dar — Estate of an oidnianj Hindu iiulou' — Ihyht of tian^fcr and bequed — 
8 31 Succession A(t XXXII of 1871 

Held, that the estate conferred upon a talinplar wlien such talnqdar 
was a Hindu widow, must be held to be an estate differing 
fiorn that of a Hindu widow under oidinary law, inasmuch as 
it bestowed on her an absolute riglit of transfer duriug her life 
and of bequest at her death Whenever it is necessary to en- 
force the provisions of S. 22, Act I of 1869, and there is a 
failure of all the heirs specified in els. 1 to 10 of the section, 
conflicting claims to the succession must, under els II of the 
section, be determined by the law by which tlie Civil Court are 
ordinarily bound to decide questions regarding succession iri- 
beritance, etc , that is in this Province the ordinary law set 
forth in S. 31 Act XXXII of 1871, and the peisons entitled to 
succeed must be sought amongst the heirs of the husband and 
not of the widow. If it had been intended that an estate for 
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which a Hindu widow was admitted to engage as a taluqdar 
should be held to be her acquired property, some specific pro- 
vision to this effect would have been inserted in Act I of 1869. 


S C. 11. 

rolicemaii enlisting unde) name — N. 177 Penal Code* 

That a police recruit is legally bound to enlist under his own name 
and is liable to the penalty provided in S 177 Penal Code, if he gives a 
false one. 


8. C. 12. 

Peht — Pledge — Simple money deciee — Bonn fide 2nit chaser. 

Held ^ that u piwty to whom propel ty is pledged for a debt, if he 
contents himself with a simple money-decree against his 
debtor, cannot execute his decree against..the property pledged 
to the prejudice of a subsequent honafide purchaser. 


S, C. 13. 

Auction purchaser — Sale in execution of a simple money-decree — Sale of hypothe- 
cated property — Bight of pw chase) . 

Held, that when the decree is a simple money decree the auction 
purchaser acquires only the lights and interests of the judg- 
ment-debtor at the time of the sale; but when the decree is 
against the property hypothecated for the debt, the auction- 
purchaser acquires the rights and interests of the judgment- 
debtor at the time of the hypothecation. 


S. C. 14. 

Bedemption — Ss, 29 and SO Limitation Act {XXXII) of 1871. 

Held, that in a district in which the settlement is no longer in 
progress, the period of limitation for the redemption from 
mortgage of immoveable property is that laid down in Ss. 
29 and 30, Act XXXII of 1871. Semble— Act IX of 1871 
does not revive suits that have been barred, but merely 
provides terms of limitation for suits that have not been 
barred. 
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S. C. 15. 

Pleader agreement to pay indefinite reivard — Public policy 

An agreement entered into by a client with his pleader to remunerate 
such pleader by the payment of an indefinite reward, contingent on the 
amount of the decree which may be passed is opposed to public policy. 


S. C. 16. 

S. 494 Penal Code — Infant mau'iayc — Bigamy 

If a marriage is solemnized daring the infancy of the paities, which has 
never been consummated by co-habitation, either p^ty contracting a second 
marriage is not punishable criminally for bigamy 


S. C. 17. 

Arbit) ation—agi eemcnt to lefer to — Uevocation of aibihafivn. 

AVheri paities agree to arbitration unless the provisions of the Code are 
expi’essly excepted by the parties to the agreement, it must be taken as 
having been agreed by them tliat it was subject to the Civil Procedure Code 
When persons have agreed to submit the matter in dispute to the aibitration 
of one or more persons, no party to such an arrangement can revoke it 
unless for good cause, and no mere arbitrary revocation will be permitted. 


S. C. 18. 

Attachment hefoe judgment — Attachment in iwecntion of decree. 

Heldf that an attachment before judgment cannot stand good against 
an attachment in execution of decree, whether the attachment 
issues from the same or from different Courts. 


S. C. 19. 

Officer Commanding Cantonment — Police powets — Pc? forni'ince of duty — Damages, 
Held, that an Officer Commanding in cantonments is vested within 
Cantonments with all the police powers which a Magistrate of 
a District may exercise within his District That as there was 
a duty imposed on the defendant, as Officer Commanding in 
Cantonments, to take action in consequence of his fcmia 
belief that plaintiff was dangerous by reason of lunacy, actual 
or impending, and that as the action taken was in perfect 
good faith and in performance of the duty thus imposed, 
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defendant is not liable at Law for damages in consequence 
of any wrong that may have been unintentionally done to 
plaintiff. 


Notes. 

0ver-9-~Cal 341 (P. C.) 


S. C* 20. (^^ot reported ) 

Over-ruled— S C. 35. 

S. C. 21. 

Mesne profits — SejMrate suit — S. 2 Act XXIII of 1861. 

HeUf that when a person has been dispossessed by a decree which is 
afterwards reve]*sed in apj)eal, a separate suit will not lie for 
the recovery of the mesne profits which accrued during the 
peiiod of such dispossession, but that the question of such 
mesne profits must bo determined under the provisions of 
S 11 Act XXIII of 1861, by the Court, charged with the 
execution of the decree of reversal, even though such decree 
IS silent on the question 


Notes. 

Digs — S C. 124? — Separate suit for mesne profits. 


a C. 22. 

Legal Practitioner — Duties and responsibilities. 

That every legal practitioner in Oudli is bound to take ordinary precau- 
tions to satisfy himself that the instructions he has received are correct. 


S. C. 23. 

Rules pyesoihed for a Civil Court. 

That every Civil Court is bound by the rules of procedure authoritative- 
ly prescribed for its guidance, and has no concern with the rules of procedure 
prescribed for some other Court. 


^Pleader's fee — Declaratory suit. 


S. C. 24. 
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Heldj that Ple«der^s fees in the suit for declaratoay decrees not 
followed by consequential relief should be calculated on the 
subject-matter of the suit ; but that it is within the discretion 
of a Court to modify this rule on good cause shown. 


S. C. 25. 


Arhitiaiion — Itefeience to^ by Appellate Cotut — An Appellate Court has power 
to I'efer a case to arbitration, with the consent of the parties. 


S. a 26. 

Adoption — Batiia Class — Religions ceremonies. 

The absence of the ceremonies of Horn and Putrusti jog does not render 
invalid an adoption, by a person of the Bania class, which is 
otherwise valid. 


S. C. 27. 

J)/m? dhura Custom — Taluqdai s. 

IJeldy that the custom of dhnrdhnra does not apply to Taluqdars who 
come under Act I of 1869, and that such Taluqdars cannot in 
equity claim the benefit of the rule, as against a riparian 
proprietor on the opposite bank 


S. C. 28. 

S. 309f Cr P, Code — Imprisonment in default of payment of fine, 

lle.ldj that the general result of S. 309, Criminal Procedure Code, is 
that when a fine alone is inflicted, impiisonment may be 
awarded in default of payment of the fine, (1) by a Court of 
Sessions or by a Deputy Commissioner; under S. 36 of the 
Code for a term not exceeding one-fourth of the maximum 
term provided for the offence; (2) by a Magistrate for any 
term allowed by Law provided such term does not exceed the 
term awardable by the Magistiate under the Criminal Pro- 
cedure Code. 


S. C. 29. 

Dying declaration — Evidence — Dying declaration taken hy a Magistrate other 
than the Committing Magistrate. 

There is no authority for the admission as evidence of what purports to 
be the dying declaration of deceased person, when such declaration has not 
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been taken by the Committing Magistrate, without proof or solemn affir- 
mation that the deceased actually made such a declaration. 

S. C. 30. 

Statements made before a Ma<jistrafe otha tlia)i the Co}amitli)uj Magi'^tnite--— 
Signatme of the Magisfmte. 

Hehiy that the admission, as evidence in a Sessions Case, of the 
statements of persons made before Magistrate who was not 
the Committing Officer was illegal, in the absence of any proof 
that they were made, the mere signature of a Magistrate not 
being sufficient in law to authenticate such statements, they 
not being the recoids of the evidence given by a witness in a 
Judicial proceeding. 


S. a 3L 

Pf I vate patty's counsel — Ptosecution of a criminal case pet mission of the District 
Magisti ate. 

Hehly that a counsel instructed by a private person cannot conduct a 
prosecution on behalf of Government in a trial before a Court 
of Se.ssions without being specially empowered by the Magist- 
rate of the District. 


S. C. 32. 

8. 7, cl X (d) sch II At t I (h) Court Fees Act — Appliration for filing an aivauf 
claim for possession of land in terms of awaid — Court fees. 

Held, that an application under S. 327 Act VIII of (ci59, that an 
award be filed in Court is liable to a stamp-fee of annas eight 
under Sch. ii, Art 1 (b), and the claim for possession of land 
in terms of the award is chargeable under S. 7, cl X (d) 
of the Court Fees Act 


S. C. 33. 

8* Q8 Stamp Act -^Unstamped receipt — Maker — acceptor. 

The maker of an unstamped receipt is punishable, but the acceptor is 
not punishable unless it can be shown that he abetted the making of the 
receipt. 
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S. C. 34. 

5. 7 Court Fees 4c< — paras i and iv cl, (c) — Suit on a mortgage-deed for decla- 
ration of lien ou^ and sale of,, hypothecated property. 

lu a suit on a mortgage-deed where plaiutifE seeks for a declaration of 
hia lien on the immoveable property hypothecated and of hia right to bring 
the same to immediate sale as well as a money decree. 

Held, that the Couit-fee should be calculated under S. 7, para IV, 
cl (c), Court Fees Act, together with S. 7, para 1. 


S. C. 35. 

Perecriptive right — Establishment of rival market — Wrong, token actionable. 

Held, that to make the wi*oug actionable, the party complaining must 
show that the act complained of would cause serious mischief 
to the common weal, or that the disturbance of the existing 
bazar was violent or malicious, or that the holding of the new 
bazar had been prohibited by competent authority. 

Notes 

App- 5 0. 0. 380 — Right of Zamindar to hold market on his land, declaration 
as to Court has no power to curtail rig]}t. 


S. C. 36. 

S. 53 (Oudh) Land Revenue Act — Grant to a “ Otiru ” — lUsumption — Valuable 
consideration — Limitation. 

Held, that a grant to a gutti by a Hindu under a Native Government, 
is a grant for a valuable consideration. Held, also, that S. 53 
Act XVII of 1876, was not intended to override the general 
law of limitation. 


Notes. 

Aff.-a. 0 . 37 — Religious service amounting to valuable consideration. 
Dist — S. C. 163 — Resumption of grant for ‘ loyalty.’ 

Diff.-S. 0. 174 — ^Limitation in resumption cases. 

Not — S. 0. 244 — Valuable consideration. 

IH88.-S, O. 288- 
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S. C. 37. 

S. 52 to 55 Oudh Land Revenue Act — Grant for spiritual services — Resump* 
tion — Valuable Cousideratiom 

Ueldj that the grant having been made in return for spiritual or 
quasi spiritual services, which under native rule was valuable 
consideration, it is not liable to resumption under Ss. 62 to 55, 
Act XVTI of 1876, 

Notes. 

Dist.— S. C. 163 — Resumption of grant for “ loyalty.'’ 

Rel.-S. C. 207 — Resumption ‘ in part.’ 

Not R- — S. C. 244 — Valuable consideration. 

Diss.'—S. 0. 288— „ 

Not ap, — 2 0, C. 295 — Resumption ‘ in part ’ 

App, — B 0. 0. 375— Inapplicability of Ss. 52 and 53 to revenue free lands. 


S. a 38, 

S. 812 0. P. C. of 1859 — Sale in execution of dec joe — Auction purchaser — Party, 

Heldj that Act X of 1877 does not consider the auction purchaser a 
party to the suit, or one having an interest in the question 
whether or no the sale should be confirmed or set aside under 
S. 312. 


Notes. 

Diss—S. C. 289— Necessity of making auction purchaser party to application 
under S. 311 C. P. C of 1882 


S. C. 39. 

S. 28 Oudh Civil Cou'its Act of 1871 — Fyzahad Settlement Courts — Suit for 
land — Jurisdiction. 

Eeldf that the special provisions of S. 28, Act XXXII of 1871^ 
having ceased to have effect in the Fyzahad Settlement Gourt4r 
from the 31st October 1878, a suit for land, which was barred 
by limitation and otherwise, could not be legally entertained 
on the 21st December 1878. 
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s. a 40. 

fre^emption-^Price — Fraud. 

Where there is no fraud or collusion to injui^e others, the Court 
should not reduce the price alleged to be paid when decreeing 
a right of pre-emption. 


S.C. 41. 

Hindu Law — Laughters — Daughter s sons — Snccest,ion — Custom — Wajih-ul-arz at 
evidence. 

A daughter’s son would not succeed in prefere:sce to the collateral heirs. 
The legal value, as evidence, of entries in the administration 
paper (wajib-ul-arz) prepared by the settlement departments 
has been declared by statute law and defined by the Privy 
Council; and where such entries are attested by the co-sharers 
of an estate they must be entitled to very considerable weight, 
requiring very strong proof before they can be rebutted. 
The duty of the Courts in administering Hindu Law is to 
ascertain whether a particular doctrine has not only been 
received by the particular school which governs the country, 
but also whether it kas been sanctioned by usage. 


S. C. 42. 

S8. 28 and 33 Oudh Estates Acts — Maintenance for the relatives of the taluq- 
dars — Award under Anjuraan-i-hind rules. 

Held, that S. 28 of Act I of 1869, has not retrospective effect, but 
merely provides for the annuities to be made for the relatives 
of taluqdars and grantees who might die, and does not affect 
awards already made and decreed under S. 33 • nor does the 
proviso at pages 79 and 80 of the Anjuman-idiind rules, operate 
against awards made previous to the pa.«?sing of the Act; as it 
provides that if by any law made subsequently other provision 
is made for those whose ca.ses were considered, then the taluq- 
dars shall not be boutid to continue the maintenance assigned 
under the rules. Unless the contrary is expressly stated in 
the award, whether the maintenance consisted of land originally 
or of cash now converted into land on an assumed total rental, 
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the then first incumbent, should hold I'ent free for life, the 
next generation should pay 25 per cent, or half the ordinai^y 
rent, whilst on the third generation 50 per cent, or the ordinary 
rent, should be leviable by the taluqdar. 

Notes, 

IJlSS 7 .0 0. 90 — Construction of award of British Indian Association as being 
considered made subject to their rules. 

Dist. 7 0. C. 218 — ‘(Not approved as obiter dictum), 

S. C. 43. 

Hindu Laiv* 

Jain custom — Sonhss Jain widoic-succession to moveable properiy-Personal jewels. 

There being sufficient evidence of custom amongst the Jain sect in 
Oudh to modify the Hindu Brahmanical law; held^ that the son- 
less jain widow succeeds to her childless husband’s ancestral or 
8elf*acquired moveable property, with the same rights as he 
po.ssessed and therefore with the right to have his share parti- 
tioned and brought absolutely under her own control. Also 
held, that the jewels w’orn, by such a widow during her hus- 
band’s life-time are her special propeity, and cannot be taken 
by any kinsman in her life-time. 


S, C. 44. (Not reported.) 

8 of Act 1 of 1869 — Taluqdar in the second list — Estate descending to single 
htir-^Trimogenit a re . 

Notes. 

Reversed— 10 Oal. 511 (P. C.) — On a question whether or not a ialuqa to 
which the Act was applicable descended according to the rules 
of lineal primogeniture, held, tliat wljcii n taluqdar’s name was 
entered in the second, but not in the tbiid, of the lists, the 
estate although it was to descend to a single heir, was not to be 
considered as passing according to the rules of lineal primo- 
geniture. 

S. C. 45. 

S, 26 Oudh Laws Act— Occupancy right — S. 9 Act XVIII of 1873. 

Held, that the provisions of S. 25 Oudh Laws Act (XVIII of 1876) 
and S. 9, Act XVIII of 1873, are not identical ; the right of 
occupancy reserved under the former is intended for the per- 
manent maintenance of ex-proprietors in Oudh. 
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S, C. 46. 

Juriifdidion — Suit for muialion of names in revenue registers. 

Held, tliafc no suit lies in the Civil Courts of Oudh for the mutation 
of names in the Deputy Commissioner's register of landed 
proprietors. 

S. C. 47. 

SS. d2 and 53 Oudh Land Revenue Act — Resumption in part payment of rent. 

Held^ that the land has not been held rent-free under a judicial deci- 
sion, although it has been decided that the landlord could not 
resume physical possession of tho holding. Plaintiff therefore 
is in the position of the zemindar, who after the passing of 
Act XVII of 1876, would have been entitled to demand rent ; 
consequently Ss. 52 and 53 are not inoperative, and the grant 
is resumable in part, and is declared to be held subject to the 
payment of rent 

Notes, 

App. — 2 0. C. 295— Resumption in part”. 

S. C. 48. 

Mortgage — Redemption — Insufficient tendei — Declai ation of accounts. 

In a suit for redemption of mortgage, the condition of redemption 
being that if the whole of the principal and interest due shall 
not have been realized by the mortgagee from the mortgaged 
estate, nor paid in cash by the mortgagor within the time fixed, 
then at its expiry the mortgagors shall be entitled to I'edeem 
on payment of the entire principal and interest due, held that 
ordinarily, when the tender was not sufficient to redeem the 
lien, the plaintiff was not entitled to recover possession, but 
that ; the state of the accounts between the parties up to the 
latest date, to which evidence had been adduced, ought to be 
declared. 

S. C. 49. 

Ss, 467, 470 Cr, P, C, of 1872 — Sanction to prosecution. 

Held^ that the sanction by a Court under Ss. 467, 468 469 and 470 
declares that in the opinion of the Court a criminal offence 
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has been committed The complaint of a private person 
prosecuting under S. 140, cl. (c) must receive special sanction 
by the Court under the above sections. But the sanction 
would be sufficient ground for the Magistrate to proceed 
p)op){o matu on suspicion that an offence has been committed. 


S. C. 50. 

S, b9S C. P. 0. of 1877 — Appeal to Privy Council. 

Ileld^ that an application, filed under S 598, is an appeal to Her 
Majesty in Privy Council, no other petition of appeal to the 
Crown be<ng required by the Civil Procedure Code. 

S. C. 51. 

Suit for possession of land — Jurisdiction of Civil Comis. 

Plaintiff sued to recover possession of land from defendant, who has 
successfully contested a notice of ejectment on the ground 
that he had rights beyond those of a tenant. Beld, that the 
suit was properly brought in the Civil Court, and that the 
onus was on the defendant to prove his title. That a decree 
for possession of land does not necessitate the ejectment of 
the tenant. 

Notes. 

Exp — C. 135— Jurisdiction of Civil and Revenue Courts — Occupancy 
rights; 

>y Not app — S. 0. 167 — Form of deci^ee against tenant in Civil Court, 
who has unsuccessfully set up superior rights, 

Difis and mod— S C. 254— >, 


S, a 52. 

Ss 10 and 13 Oudh Laws Act — Pie-emption — Tender of purchase money^^ 
Notice of Sale. 

Held, that plaintiff-respondent was not bound to make the tender of 
purchase-money till the issue of the notice. That as the 
vendor did not issue the notice required by S. 10, Act XVIH 
of 1876, plaintiff-respondent had a ground of action under 
S 13, cl. (a) of the same Act. 
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Notes, 

App-1 0. 0. 254 — Estoppel and necessity of notice; 

P-~3 0,0.110- 
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S. C. 53. 

Jurisdiction — Eights of occupancy cieated by the Oudh Eent Act. 

Ileld^ that a Civil Coiiit has no jurisdiction to enquire into lights of 
occupancy created by the Oudh Rent Act. 

Notes, 

Exp- — S. 0. 135— Occupancy rights — Jurisdiction of Civil aud Revenue Courts. 

Dist.— 1 0. 0. 210- 
F,-3 0. 0. 365— 


S. C. 54. 

5. 21 Civil Courts Act (Oudh) of 1879 — Second Appeals in the Civil Cowls of 
Oudh — Chap. 42 C. P. C. •^Mistakes or irregularities of — Eesumptlon, 

Heldf that the law regarding second appeals in the Civil Courts of 
Oudh is to be found in S. 21 of Act XIII of 1879, aud not in 
Chap. 42 of the Civil Procedure Code. Held, also, that an 
appellant has no right to presume that mistakes or irregula- 
I’ities in the proceedings of the Lower Court are due to the 
judges’ wish to favour the other party. 

Notes. 

B.-4 0. 0. — Form of appeal. 

R -2 0. C.-133 


S. C. 55. 

S. 21 Civil Couvt Act {^Ondh') 1879 — Court of first appeal modifying the decree 

of the Court of first instance as to cost only. Second Appeal 8. 622 Act X 

of 1877 Objection to Jurisdiction— Jurisdiction of a Subordinate Judge, 

The Lower Courts concurrently decreed a suit, but the Appellate 
Court modified the decree of the Court of first instance as to 
costs, and it was contended that as the Courts below have 
concurred on the main issues of the case and differed only as 
costs, no appeal lies to this Court, Held that the contention 
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is not valid for the \iording of S. 21. Act XIIl of 1879, allowa 
a second appeal when the decision of the Lower Appellate 
Court reverses or modifies the decree or order of the Court of 
first instance ; that the order as to costs forms part of a decree 
and therefore an order modifying the costs modifies the decree^ 

Notes. 

J)ig8— 10 0. C. 65— No right of appeal when the two Courts differ only as to 
costs* 


S. C. 66. 

S. 230 0. P. 0. 1859 — Application fm' execution — Art 179 Limitation Act^ 

Heldy that S. 230 of the Civil Procedure Code, does not lay down 
that every application for execution made within twelve yeara 
from the date of the decree shall be granted. Held, also, that 
the period allowed under Art. 179 Sch. II, Act XV of 1877, for 
application for execution begins to run from the date of the 
last previous application and not from the date on which 
the last previous application was consigned to the record room. 


S, C. 67. 

Eestitntion of Conjugal light — Non payment of prompt dower. 

Heidi that a woman entitled to prompt dower may even after consum- 
mation deny her husband excess to her person or her society, 
while it remains unpaid. 

Notes ^ 

p — 10 0. C. 11— Decree for restitution conjugal rights subject to payment of 
dower — Dower not paid but demanded. 


S. C. 58. 

Evidence— Insanity. 

Heldy that the mere written opinion of a Medical Officer that a con- 
victed prisoner was insane at the time of his trial is no suffi- 
cient ground for setting aside the conviction. 
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S. C. 59. 

S. 562 C. P. 0. of 1882=0 XLI, B. 23 {V of 1908) -Be-iwml for decision 
after recording evidence of certain witnesses — New documentai g evidence-^ 
Tieco)d of the depositions of untnesses — S. 19 Act N-VIfl of 1876— Joint 
family — Settlement reconh 

That the case having been remanded under S 542, Code of Civil Pro- 
cedure, for decision after the evidence of certain witnesses had 
been recorded, the Judge correctly refused to receive now docu- 
mentary evidence. Keldy also, that in Oudh, the depositions of 
witnesses are'to be recorded in the mariner prescribed in S. 19, 
Act XVIII of 1876, and that no separate record is required in 
addition to the Judge’s notes, Held, further, that the fact of 
the share of each meuiber of a family being recorded in the 
Settlement papers does not necessarily prove sepai’ation 


S, C. 60. 

S, 521 Cr. P C* of 1872 — Removal <f nuisance — Disobedience of order promu • 
gated by a public servant — S. 188 Penal Code, 

Held, that S 5*31, Act X of 1872, though it authorized the suppression 
of atrade of occupation injurious to the health or comfort of a 
community, did not empower a Magistrate to order pig styes to 
be built at a certain distance from the abadi, and that the dis- 
obedience of such an order cannot be punished under S 188, 
Indian Penal Code. 


s. a 61. 

S, 52 (b) Oudh Land Revenue Act — Valuable Consideration Resumption, 

Heldf that a marwat grant not having been obtained for a valuable 
consideration, cl, (6), S. 55, Act XVII of 1816, does not bar 
its resumption. 

Notes. 

Digg^-11 0. 0. 240 (244). 

S, C. 62. 

Suit to enforce registration — Deed not properly presented for registration. Specific 
performance of a contract. 

Plaintiff sued to enforce registration of a dead executed by the Defen- 
dant Heldy that the deed having never been properly pi‘esented 
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for registration the provisions of part XII of the Indian Regis- 
tration Act did not apply ; and as that enactment does not 
impower a registering officer to call for any document that has 
not been presented to him, that the Plaintiff was right in apply 
ing to the'Civil Couit; Held) further that the Plaintiff having 
violated an essential term of the contract could not compel 
specific performance. 

S. C. 63. 

S IB Qamhlivg Act- -Ptihlic place — Money found ivith the gumhler — confiscation 
of instruments of gaming. 

Heldy that gambling is not punishable under S. 13, Act III of 1867, 
unless it be shown to have been carried on in any public street, 
place or thoroughfare, Held, also, that tliough a Magistrate is 
empowered by S. 13 to order any instruments of gaming that 
may have been seized by the police to be destroyed forthwith 
he is not authorized to confiscate all the money the gamblers 
may have about them. 

S. C. 64. 

147, 203, 437, 438 Cr. P. C* of 1882 — Dismissal of complaint — Further 
enquiry — Pejeiences apprehension of breach of peace, 

Heldy that the District Magistrate should himself take action under 
S. 437, Code of Criminal Procedure, if he considers that further 
enquiry should be made into a complaint that has been dis- 
missed under S. 203, Code of Criminal Procedure. Heldy fur- 
ther, that when a case is reported under S. 438, Code of Cri- 
minal Procedure, the order of reference should set forth the 
point on which orders are required. Heldy also, that a Magia* 
trate can take action under S. 147, Code of Criminal Procedure 
if he be satisfied that a dispute regarding the right to iriagate 
from a tank is likely to cause a breach of the peace. 

a C. 65. 

SS. 66 and 188 Penal Code. Order promulgated by a public servant. Minimum 
term of imprisonment in default of payment of fine, 

Heldy that a notice intimating that tenants will not be liable to pay 
a Patwari cess is not an order directing land lords to abstain 
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from a certain act. Where an offence is punishable with im- 
prisoment as well as fine, the term of imprisoment to which 
the offender is sentenced, in default of payment of fine, must 
not exceed one-fourth of the maximum term of imprisonment 
which is fixed for the offence 


S a 66. 

Appointment of Commission for local iniestigation — S. 392 0, P C, of 1S8 2 ~ 
0 XXVI, It 9 Act Vof 1905. 

* Held, that the appointment of a Commissioner to make a local inves- 
tigation as to whether Defendant abused Plaintiff was irregular, 
as all that the Commissioner could do was to examine witnesses, 
which unless the witnesses were unable from illness or infirmity 
to attend to be personally examined, or were exempted from 
peisonal attendance in Court, should have been done by the 
Judge himself. Held, also, that mere verbal abuse is not 
actionable unless it causes raateiial loss. 

Notes. 

g, C 2 IT — Consideration of report atid evidence recorded by Commissioner 

when Commission improperly issued, 


s. c. 67. 

Groiiudb for RevtewS. 022 C. P 0 of 18S‘2-=^S. 115 (V of 1908)* 

Held, that the more fact that a Judge does not concur in a decLsion of 
bis predecessor is not good ground for submitting the case for 
revision under S. 6J2, Code of Civil Proceduie 


S. C. 68. 

Stut against Militaiy officer — Small Cause Cou)t — Jut isdiction. 

Held, that a claim for Rs 45 against a Military officer serving at 
Shajahanpur cannot be heard in the Court of Small Causes, 
Lucknow Cantonment 

Nates 

0\VO^ — S.G.113 — Cause of action against Militu'ty officer --‘Tern tot ial Juris- 
diction, 
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S. C. 69. 

Injunction — Construction of tvell — Proper remedy. 

Defendant, without Plaintiff's consent, entered on Plaintiff’s land and 
there commenced the construction of a well. Plaintiff sued for 
a decree forbidding defendant to complete the well, and order- 
ing him to demolish such work as had been done and to level 
the giound Ileld^ that the Court conld not grant the injunc- 
tion prayed for Plaintiff's proper remedy was a suit for pos- 
session and damages 


S. C. 70. 

6'. 4ll Penal Code — Dishohesthj teceiiiny t^tiden pro^jet fij— Security . 

Hehiy tliat wlien a person has been acquitted on a charge of dishonestly 
receiving stolen property, he should not be ordered to give 
security under S. 118, Code of Ciirninal Procedure, on the 
evidence taken on that trial An order should be m-ide under 
S 112 and a proceeding held under S 117 of the Code /TeW, 
further, that the amount of security demanded should be rea- 
sonable ; and that the Court should state whether the impri- 
sonment in default of secuiity is to be rigorous or simple, Held, 
also, thst the fact of a person having been convicted on a for- 
mer occasion or occasions will not justify his being treated as 
a habitual offender under chap. VIIT, Act X of 1882, unless it 
be shown that since his lelease he ha.s indicated an intention of 
retuining to a dishonest course Chapter VIII, Code of Criminal 
Procedure, is not intended to enable a Magistrate to punish a 
person who has been tried on a specific charge and acquitted, 
but whom the Magi.stiate nevertheless believes to be guilty. 


a c. 71. 

Reference by Piovincial Muyibt/ate to High Conit. 

Held, that Provincial Magistrates are not authorized to refer questions 
of law that may arise before them for the decision of the High 
Court. 


8. C. 72. 

S,617 0.P. C=8. 113, O.XLVI, 21 (V. of im)-lle/e)ence ly Veptdy 

Commissioner, 



21 


“digkst and easy REFURESCEK.’* 

Held^ that the appeal could not by any possibility lie to the Deputy 
Commissioner’s Court, and that bo was not empowered to make 
this reference under S 617, Civil Procedure Code, to this 
Court 

S C. 73, 

SSs 109 and 110 Cr P. C. — Security for good hcliaviom. 

Held, that the power conferred by S. 109, is for the summary disposal 
of cases of Vagabondism, where sturdy rogues are found lurking 
about. Held, further, that the power conferred by’s 110, is a 
preventive not a punitive power and should be used only by 
the Deputy Commissioner himself or 'by a specially qualified 
and careful officer vested by Government with power under the 
said section. 

S. C 74. 

SS. 335, 338 Penal Code — Gueiiom knit — When conipo and able. 

Held, that giievious hint is only compoiiudablo when it falls under 
the provisions of S 335 or S. 338, Indian Peual Code. 

S. C. 75. 

S 147 Penal Code—lliot. 

Held, that in charges of rioting the attacking and tlio resisting party 
ought never to be treated as an unlawful assembly and tried 
togetber, for each party constitutes an assembly, having an 
object totally distinct from that of the other paity. 

S. C, 76. 

Penal Code ^Ptcpaiation and attempt to commit offence. 

Hdd, that the difference between more pieparation and actual attempt 
to commit an offence consists chiefly in the greater degree of 
determination in attempt as compaied wdth preparation only. 

S. a 77. 

S. 107 Cr. P. C. — Pel I y ions processions 

Held, that no one has a right to molest others in the orderly and 
decent exercise of their religion, in the edifices of religion, ov 
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in private bouses, or in such public places as the Magistrate 
permits so to be used. 


S. C. 

Offt^ncps not under Penal Code not compoimdable . 

Ileld^ that offences punishable under laws other than the Penal Code 
arc not coinpouudable, tndo last page of Sell, ii, Criminal 
Procedure Code. 

S. a 79. 

S. 7o Penal Code --Extent of punUimcnt 

Held, that the Deputy Cornmissioner could not lawfully pass a 
sentence of more than double the amount of punishment to 
which the piisoner might have been sentenced on a first 
conviction of theft 


s. a 80. 

Resumption — Estoppel of landlord who fonnejhj sued defendant as ttespasser, 

//edd, that a proprietor of a \illage having unsuccessfully sued for 
possession of land, alleging that the defendant was a trespasser 
is debaired from having recourse to S. 53 of the Oudh Land 
Revenue Act with legard to the same land. 


S. C. 81. 

Confession iiiodniissihle whe'C no fact discovtaed 

Held^ that where fact was deposed to as discovered in consequence of 
information leceived fiom the accused person when in custody 
of the police, a witness ought not to have been allowed to 
describe a “ confession ” made by the accused. 


S. C. 82. 

Jurisdiction — Suit foi amount of revenue paid by plaintiff for defendant. 

In consequence of a mistake made by the revenue authorities as to 
the amount of Government Revenue due by the plaintiff and 
by the defendant respectively, the plaintiff was compelled to 
pay money due not by hirui but by defendant. Held, that the 
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jurisdiction in a suit brought for the recovery of money paid 
under the above circumstances rests with the Revenue Officers 
only. 

Notes. 

i 0 0 379 — Suit for arrears of revenue — Jurisdiction (not discussed). 


S. C. 83. 

Ss lOj 13 Act XV III of 1876 — Pre-empt ion —Notice Estoppel. 

Held^ that as the sale was openly made, and all the co-sharers were 
assembled before the sale was complelfed, they are estopped 
from raising the plea taken. 

Notes. 

F.—S. C. 305 — Kstopped by conduct. 

Not F.-l 0. C. 254)— Estoppel by conduct and necessity of notice. 


S. C. 84. 

Besmiption — Oondition against — Effect of. 

S. 41, Act XIX of 1868 and S 52, Act XVII of 1876, distinguished, 
a grant evidenced by a written instrument in which there is 
an express condition against resumption, being the joint grant 
of four grantors, of whom two survive, remains incapable 
of resumption during the currency of the settlement of the 
District. 

S. C. 85. 

Foreclosure — Pioceedings commended hfore Act IV of 1882 — Form of decree^ 

Ileldj that in a suit for foreclosure in which proceedings had com- 
menced before Act IV of 1882 (Transfer of Property Act) 
came into force, an absolute decree for foreclosure and sale 
should bo passed and not a decree in the terms of S. 86 of the 
Transfer of Property Act 


S. C. 86. 

Practice — Examination of witnesses — Former statements. 

To read the deposition of a witness recorded at some former trial to 
the witness and ask him if it is true, is not an examination of 
the witness in the presence of the accused, as to his knowledge 
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of the facts which form the subject-matter of the occusation. 
A trial where evidence is thus taken is not a legal trial In 
ever} trial, no matter liow ofteii the case has been before the 
Court, the witnesses must be examined de no ro, or they will 
be held not to have been duly examined, and a conviction 
founded on their evidence will be set aside 


S. C. 87. 

S 490 Penal Code — Ahandonment of service. 

The mere abandonment of service before an advance of wages has 
been earned does not constitute tlie offence made punisliable 
by S. 490 of the Indian Penal Code. To found a conviction 
under S. 4C0, of the Indian Penal Code, it must be proved 
that the accused peison omitted to perform some one of the 
specific acts named in that section, being bound by lawful 
contract in that behalf. 

S. C. 88. 

8* 487 Cr* P. C. — Uevision — Poxveis of District Magistrate. 

A Magistrate of a District can call for and examine the record of a 
proceeding before the Court of a Magistrate of tlie first class 
situate within the local limits of his juiisdiction. 

S. C. 89. 

S. 278 0, P. 0.=6. XXI, 58 (V of 1908) — Jnri'nliction 

D who had preferred (S. 278, C. P. C.) a claim to ceitain property 
attached in execution of decree, and whose claim had been 
investigated and disallowed, sued the decree-holder and the 
judgment-debtor in the Court of the Munsif who dismissed 
the suit on the ground that it was one cognizable by a Court 
of Small Causes. Held, that inasmuch as D was a person 
against whom an order under S 281 of the Code of Civil 
Procedure had been passed and could not succeed in his 
present suit without clearing away the order of attachment, 
which the order passed against him left in force; the establish- 
ment of D^s right to the property was of the essence of, and 
not merely incidental to his claim, and that the suit was not 
one cognizable in a Court of Small Causes, but was rightly 
instituted in the Munsifs Court. 
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S. C. 90. 

8, 662 0. P. 0.=6 XLI, r, 23 (V of 1908) — Challenging order in second 
appeal. 

An appellant in second appeal can be heard against the correctness 
of an order of remand made under S. 582, Civil Procedure 
Code, by the lower Appellate Couit. 


S. 0*91. 

iS. 13 Act III of 1862 — ^Public place' 

A place to which persons are in the habit going, even without 
having any strict legal right to do so, is a public place. 


S. C. 92. 

Plaint — Amendment of into suit of different nature. 

If a Court allows a plaint to be so altered as to convert a suit of 
one character into a suit of another and inconsistent character 
it acts ultra vi)e$. 


8. C. 93. 

8, 63 C. P. C.:=z6 VI 2 17^6 VII, 211 (V of 1908 )— of forms 

The use of forms prepared by Subordinate Courts can be matter 
of recommendation only, and the provisions of S. 53 can be 
enforced against those plaints only which fall within the 
grasp of sub-sections (a) to (f) it is not for a Court to advise 
a plaintiff, nor can a plaint be rejected because the case upon 
which a plaintiff comes into Court is one which none of the 
forms of plaint set out in the Schedule to the Code of Civil 
Procedure will exactly fit. 


S. C. 94. 

S, 211 Penal Code -^Opportunity to complainant to prove his case. 

Before a person can be put upon his trial for making a false charge 
under S. 211 of the Penal Code he must be allowed an oppor- 
tunity of proving the truth of the complaint made by him ; 
and such opportunity should be afforded to him if he desires 
to take advantage of it, not before the police, but before the 
Magistrate. 
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S. C. 95. 

Criminal Procedure Code {X of 1882) — Statement of accused — Mode of recording^ 
At a Session trial, if, at the close of a case for the prosecution the 
accused person makes any statement m liis defence it should 
be recorded; li he does not volunlaiily make any statement, 
and declines to answer any question put by the Court the 
fact should be noted. 

Notes 

B. — S. C. 98 — Irregularity of procedure in examination of accused — No 
attempt to elicit defence. 

S. C. 96, 

S. 6 Oudh Laws Act — Amount of dower. 

Heldy that in deciding, under S. 5 of Act XYIII of 1876, whether 
the amount of dower is excessive, the husband’s means at the 
time of entering into the contract of dower should be taken 
in considerat'on, and not his meJins at the time at which 
such contract is sought to be enforced. 

Notes. 

Diss, — S. C. 287-~Tim0 of consideration of means of husband in claim for 
dower. 


S. C. 97. 

S. 25 0. P. C 24 (Joj 1908). 

A suit was instituted in a Court which had no jurisdiction to try it 
and a decree was passed in it The District Judge on appeal 
referred cert.iin issues to a Court which was (;ompetent to 
try the suit Heldy that even if the order of remand could 
be treated ns an order of transfer the original defect of juris- 
diction could not be cured by it. Only such suits can be 
transferred under the provisions of S. 25 of the Civil Pro- 
cedure Code as have been properly instituted in a Court of 
competent jui isdiction. 


S. C. 98. 

Confession — Use of against co accused — Record of 

To render the confession of a prisoner jointly tried with another 
prisoner admissible in evidence against the latter, it must 
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appear that the confession implic \tes the confessing person 
substantially to the same extent as it implicates the person 
against 'whom it is to be used, in the commission of the 
offence for which the prisoners are being jointly tried. The 
evidence of a confession made by a prisoner to a police officer 
not in the immediate presence of a Magistrate is inadmissible, 
It is irregular to record as evidence the opinion of a police 
officer as to the points in the case under enquiry which he 
considers to establish the guilt of an accused person. 


S. C. 99. 

174 Penal Code — Issue of imirant instead of summons, 

A Magistrate wlien taking cognizance of an offence in which a sum- 
mons should ordinarily issue may not issue a warrant for 
the arrest of an accused person, unless he has previously 
recorded in 'writing the reasons for so doing Actual service 
of the summons, notice, or order, must be strictly proved, 
or be admitted before a conviction can be had under S. 174 
of the Indian Penal Code for non-attendance in obedience to 
such summons, notice, or order. A Magistrate can not try a 
case, under S. 174 of the Indian Penal Code, of disobedience 
to a summons issued by himself. 


S. C. 100. 

Ss, d2f 5o XVII of 187G — Eesumj^tion, 

Held, that as the right to resume the rent-free grant in question 
first accrued on the passing of Act XVII of 1876, the 
application was not time barred ; that dancing and singing 
are not valuable consideration; and unless the valuable con- 
sideration and prescription concur, the benefit of exception 
(b) S. 55, Act Xyil of 1876, can not be successfully pleaded. 

Notes. 

Disg, — S. C. 170 — Limitation applicable to resumption suits. 

S. C. 101. 

5. 108 Evidence Act applied to llmdus-S 3 (2) h. Act XVIIl of 1876. 

The rule contained in S. 108 of the Evidence Act governs the case 

of a Hindu who has been missing more than seven years when 
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the question of his death arises in coses to which, under the 
provisions of sub-section (5) cl. 2. S. 3, Act XVIII of 1876, 
the Hindu is applicable. 

Notes. 

Not ad‘— S. C. 276.— 


S. C. 102. 

Record of Confession — Absence of Certificate. 

The confession of the prisoner Karim having been taken down in 
narrative style by the Magistrate, instead of every question 
put to and answer given by the prisoner being recorded in full, 
in accordance with the law, and as the Magistrate has omitted 
to say whether he believes the confession to have been volun- 
tary, the Court of Sessions is directed to examine the Magis- 
trate as a witness as to whether he believes the confession to 
have been voluntary or not. 


8. C. 103. 

Mortgagee and Comortgagee deposit of money — Trust — Jurisdiction. 

A sum of mortgage-money having been deposited in the Court of De- 
puty Commissioner, that officer desired the two mortgagees to 
take it half and half, one moitgagee sued his co-mortgagee so 
much as he said had been over paid to such co-mortgagee and 
the cause was tried in a Small Cause Court, it was contended 
that such a case falls within the description of claim arising 
out of a partnership account and was therefore not cognizable 
by Small Cause Court, Held^ that the defendant held the 
monies equitably as a trustee for plaintiff, and was under an 
implied contract to pay them to plaintiff, and as matters of 
contract are cognizable by Small Cause Court, there was no 
usurpation of jurisdiction. 


S. C. 104. 

Aet lit of 1880 — Sale of liguor to European soldier. 

Jahangir Shah and Gurdin were fined by the Cantonment Magistrate, 
Fyzahadf for selling liquor for the use of a European soldier to 
wit Fritate JBtarnson^ 2nd Battalion, Lincolnshire Regiment, 
Seld^ that os Private Harrison gets pay from the Civil depart^ 
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ment for the discharge of Civil duties, as Telegraph Master, In 
which he is continuously employed, and lives in the Tele- 
graph office outside Cantonment boundary and attends no 
drills, he is not a “ European Soldier ” within the meaning of 
S. 14, Act III of 1880. 

S C. 105. 

Leave to appeal to Privy Council— Ss. 696^ 608 0. P. 0,=S, 109 ; 0. XLV^ 
E, 18 {V of 1908) — Fmal decree. 

An application was made for leave to appeal to Her Majesty’s Privy 
Council against an order of the officiating Judicial Commissioner 
of Oudh prescribing the manner in •which, and the extent 
to which, the decree of his predecessor should be executed, 
HeZt?, that an order prescribing under S. 608, Civil Procedure 
Code, the manner in which, and the conditions, under which, 
execution of a decree was to be had is not a ‘‘ final ” decree or 
order within the meaning of S. 595, C. P. C. 

S. C. 106. 

Eeceiver-^Befusal to appoint — Appeal. 

Heldj that though an order by a Civil Court appointing a receiver 
would be appealable under S. 588, cl. (24) C. P, C. an order 
refusing to exercise the power conveyed to such Court by 

virtue of S. 503 C. P. C , is not an order under S. 503, and is 
therefore not appealable. 

S. C. 107. 

Master and servant Contract — Custom. 

Heldf that the contract between a master and an ordinary domestic 
servant is a monthly contract, i. e , a whole month’s work for 
a whole month’s wages. If during the month the contract is 
broken on either side, the remedy lies in a suit for damages. 
But such contracts are subject to the custom that either party 
may terminate the contract by giving fifteen days* notice to the 
other side, or, in default of notice, fifteen days’ pay as damages. 

S. C. 108. 

S$. dSIf 674 C. P. C.=0, XLIf rr Sly 31 (F of 1908) — Appeal— Procedure-^ 
Particulars in Judgment 

Held, that where the order in appeal is avowedly passed from the 
merits of the case the Court is bound to follow the procedure 
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laid down iu S 551 of tlio Civil Procedure Code, i, e ^ a date 
should hav^e been iixed for hearing the appellaut or his pleader, 
and after hearing him iii suppoifc of his appeal the Court 
should have written a judgment confirming the order of the 
Court below, and such judgment ought to contain the parti- 
culars required by S 574, C P. C. 

s. a 109. 

Sub-Froprietor-^Act XVI of 1906— ’Cadet of family. 

The plaintiffs claimed possession as sub-proprietors of certain villages 
which foi*m half of the rhaiiicar lhaia estate now incorporated 
in the Bahampm estate Ueldf that as the plaintiffs are 
cadets of the family of the Maharaja of Balrampnre, that as 
the estate to which they lay claim was under the native rule 
incorporated in the larger taluqua or llaj Bulrampute for pro- 
tection, and that m such cases it was well understood that the 
vassal must contribute to make up any Sudden or extra- 
ordinary emegencies, hoAvever arising, the plaintiffs hold 
under the MaJuvaja of Baliampufe, as sub-proprietors by 
virtue of hereditory light, and they have held under contract 
with the degree of continuousness required by Act XXVI 
of 1866. 


S. C. 1)0. 

Evidence recouled by predecessor — Tnal of case by successot S. 19 L Cr. F. G. 

Held, that though under S 191, Cr Pioceduro Code, the evidence 
taken by his piedecessor may bo used by the Judge who 
finally decides the case if he tlnnks fit, this permission m no 
wise authorizes a Court to decide a case which it has not really 
tried. 


S. C. 111. 

Cause ot action — Jurisdiction. 

Held, that cause of action means “ a substaniial part of the cause of 
action and that, therefore, a Court will have jiirisdicticm not 
only where the whole cause of action arises, but also where a 
substantial part thereof, such as broach of the contract, arise?. 
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S. C. 112, 

St S68, 273 G. F. C.~0, XXT, ri. 4&;S3 (V of 1908). — Procedure tinder wrong 
sec1don-—:Iios8 to. Ju(}(jment-dehfor — Cnrupejisation 

A decree-holder proceeded iindei S. 268, Civil Procedure Code, 
instead of under S 273, and caused tlio sale of certain property 
which entailed an unnecessary loss to the judgment-debtor 
ITelcIf that a judgment-creditor, who improperly puts the law 
in motion, is liable for any loss to the judgment-debtor that 
may tliereby ensue. 

S. C. 113. 

Military Officer — Cause of action — Jwisdiction, 

Ileldy that if a cause of action has arisen against a Military Officer 
(other than a soldier of the llcgular forces) within the terri- 
torial jurisdiction of a ]\Iofussil Small Cause Court, and such 
officer afterwards reside in another place where a Small Cause 
Court cAists, such person may be sued in the Small Cause 
Court where the cause of actioai occurred. 

S. C. 114. 

S. 9 Specific Relief Act--S, 108, (10) Act XXII of 1886 (Ondh Rent Act) 

S. 108, cl (10), Act XXIT of 1886, does not bar tlie remedy provided 
by S 9, Act I of 1877. S 9, Act I of 1877, is orly intended 
to apply in cases where the plaintiff has been in physical 
possession of property and has been forcibly dispossessed there 
from without his consent and otlierwiso tlian in due course of 
law , and not in cases where his possession has been purely 
constructive by virtue of tlie receipt of lent from the ryots 
who are in physical posses.sion 

S. C. 115. 

8. l4o Cr. P. C --Meaning of “ then ”. 

Held, that the time leferred to by the w'ord “then ” in the second 
and third paragiaphs of S. 145, Criminal Procedure Code, is 
the time when the Magistrate “ iTcoived the information ” 
which leads him to exercise his powers under S. 145, Criminal 
Procedure Code. 
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S. C. 116. 

Ado;ption — Proof of -—Beltgiom ceremonies — Ontis of proof. 

Heldf that though the proof of certain religious ceremonies having 
been performed is not necessary to prove the factum of adop- 
tion (except among Brahmans), yet their absence in the case 
of a member of the thrice born castes would give rise to agreat 
suspicion as to the factum of adoption ; held also, that where a 
plaintiff has a prima facie title as heir and his right is chal- 
lenged by one claiming to be an adopted son, the onus of proof 
will ordinarily lie upon him who alleges adoption. 


S. C. 117. 

Besumption of rent free grant~-Old grant. 

Heldf that in case of a very old “ grant ” the object of which is pecu- 
liar, it being partly intended for charitablejobjects, resumption 
in part can be properly granted. 

Notes, 

App. — 2 0. 0. 295 — Resumption in part. 

Doubt-“6 0. 0. 232 — Antiquity of rent-free grant being an obstacle to its 
resumption in whole. 

S. C. 118. 

Insufficient stamp on plaint -^Question when to be decided 8. 54 0.P.0.=0. F//, 
r. 11. 

A plaint was filed in a Court on the 22nd January 1886 and a point 
as to what was the proper fee was not decided till the date 
fixed for the first hearing, the 23rd February 1886, when it 
was ordered that three rupees more be paid into Court by 24th 
February 1886. As the money was not paid, the suit was dis- 
missed under S. 157, Civil Procedure Code. Heldf that although 
the plaint was registered it is obvious that the question of the 
stamp should have been previously decided, that the case was 
in its initial stage on the 23rd February 1886, and therefore 
the Court had no option save to proceed under S. 54 0. P. 0. 


8. C. 119. 

8. 211 I. Penal Code — Sanction to prosecute — Cross examination disallowed. 

Jaggarnath^ lodged a complaint of the theft of certain articles and 
named Kali Oharan^ as the suspected thief. The Magistrate 
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found that it was a tramped up case, discharged Kali Charan^ 
and added that he would gladly sanction an application for 
the prosecution of Jaggainath under S 211, Indian Penal Code. 
The application was filed and sanctioned by the Magistrate of 
the district Held, that the sanction of the Magistrate who 
took up the complaint of Jaggarnath, was perfectly completS 
and sufficient, but that the Magistrate who tried Jaggarnathf 
acted illegally in stopping the cross-examination of a witness, 
and in refusing to allow the recall for cross-examination of 
the witnesses for prosecution as soon as the accused was for- 
mally charged. 


S. C. 120. 

Bejection of plaintS. 53 C. P. 0.=0 Fi, r. 17, 0 VJI, r, 11 (F of 1908)-- 

Plaintiff sold certain land to defendant and out of the consideration 
received therefor returned Rs. 1,518 to defendant. In the 
original plaint it is stated that “ the defendant would, at Unao, 
execute in favor of the plaintiff a ’bond for Rs. 1,000 with 
interest at one per cent, per mensem, and would repay the 
remaining Rs. 518 after two days.” In the amended plaint it is 
stated “out of the consideration money Rs. 1,518 were on the 
same date kept in deposit with the defendant at Lucknow. 
Next day when the plaintiff demanded the money the defen- 
dant promissed w pay it on his return to Unao.” It was con- 
tended that the lower Appellate Court’s order setting aside the 
order of the Sub- Judge, Unao, rejecting the original plaint, 
is in opposition to the provision to S. 53 Civil Procedure Code. 
Held, that the facts do not support the appellant’s contention. 

Notes. 

Dist-S. 0. 216. 


S. C. 121. 

10 Aot XVIIl of 1876 — Pre-emption — Notice. 

No due notice of sales was given as required by S. 10, Oudh Laws 
Act, as the vendor assumed that the pre-emptor was fully 
aware of the sales in question. Held, that, as the prescribed 
notice was not given by the vendor, the Courts have no dis- 
cretion to condone such disobedience to the pre-emptory pro- 
visions of the law, 
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I^oies. 

App — S. C. 148 — Prc-omptiou among Muhammedans 

Dist —S. C. 305 — Estoppel by conduct though no notice. 

App- — 1 0. C. 254 — Estoppel and necessity of notice. 

S. a 122. 

Pre-emption — Notice — Stranger joined an plaintiff — Forfeiture, 

A member of a village community having joined with him a stran- 
ger claimed his right to pre-emption. Held^ that a stran- 
ger whq though resident in the village had no share whatever 
in the village property, could not be counted as a member 
of the village community and that when a claimant to pre- 
emption joins a stranger with him iu his claim he necessarily 
forfeits his riglit of pre-emption. 

Notes, 

P. — S. C. 177 — Meaning of members of village community in S. 9, Oudh 
Laws Act. 

Diss —1 0. C. 308 — Effect of plaintiff joining strangers with him in suit for 
pre-emption. 

Ap-3 0. C, 110 — Members of village community. 

Disc —5 0. 0. 266— „ „ 

Cite.-7 0. C. 275— (As not deciding the point) whether residence in village 
a necessary qualification. 

S. a 123. 

S. 304, Penal Code — Intention to cause death. 

A man struck a woman, who had rushed waist-deep into a sot of a 
river, two blows on the head with a light bamboo. She fell 
and was never again seen. Held, that as intention to cause 
death or deadly injury was not proved and is not even likely 
the Court of Session was wrong in convicting the prisoner 
under the first clause of S. 304, Indian Penal Code. 


S. C. 124. 

Mesne profits — Suit for— Not a question under S. 244 G, P, 0,=8, 47 Act V of 
1903, 

A claimant recovered possession of his share in a village which he had 
lost in a pre-emption suit, and then brought a suit to recover 
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mesne profits for the time that he had been out of possession, 
the Court of first instance held that the, suit was cognizable 
and gave a decree which the lower Apjjellate Court reversed, 
holding that a separate suit for mesne profits would not lie. 
Held^ that the cpiestioii of mesne profits did not relate to the 
execution, discharge, or satisfaction of the decree, for posses- 
sion for at that Gme no such question had arisen and therefore 
the decision of the Court of first iiistanco must be restored. 


S, a 125. 

S. 147 Penal Code — Piot — Hurt — Separate Convict 

Heldy that wheie proof of rioting is complete and where, besides such 
proof, there is also proof of the commission of hurt or of 
grievous hurt, not only separate convictions may bo properly 
had for the separate offences but separate sentences for each 
may also be inflicted, 

S. C. 126. 

P re-emption — Possession — Art 10 Limitation Act. 

Held, that as the Mahal seems to liave been divided and defendent- 
respont No. I got possession ovoi* the whole Mahal in April 
1883, ill execution of his decree for passossiori the difficulty 
as to delivery of physical possession does not arise in this case, 
therefore Art 10 Limitation Act is applicable. 

Notes. 

Not P.— 3 0. C. 184. 


•S. C. 127, 

S. 14i) Cr. P. C. — Enquiry into title — attachment. 

Held, that a lengthened and minut enquiry into questions of title, 
involving consideration of voliimenous documentary evidence 
necessarily entails an expenditure of time and labour opposed 
to the intention of S. 145, Criminal Procedure Code, which is 
avowedly limited' to the one issue of possession, the object 
aimed at being muiuly the immediate avoidance of a breach of 
the public peace. The Magistrate was consequently directed 
to attach the property in dispute until the rights of the parties 
be decided by a competent Civil Court. 
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S. C. 128. 

Arts Q6t 116 Limitation Act — Breach of contract. 

Appellants purchased portion of a share in a village, the whole of 
which was mortgaged to respondent who under a deed, dated 
April 1875, was to appropriate Rs. 125 out of rental in payment 
of his interest, and refund annually to the mortgagor Rs. 72 
Appellants claim the yearly refund for six years. The lower 
appellate Court considers that Art 62, Limitation Act, applies 
to the case and not Art. 116. Held^ that as there is an 
admitted contract which is in writing and has been registered, 
and breach^jof the contract is proved Art 116, applied to the case. 


S. C. 129. 

Mortgage — IrredeemabU’^Burden of proof. 

Respondent sought to enforce redemption of certain land that appel- 
lant held by virtue of mortgage. Appellant pleaded that the 
mortgage was fifty years old and irredeemable. The Court of 
first instance dismissed the suit but the lower Appellate Court 
held that it lay upon the appellant to show that the moitgage 
was barred, and decreed the claim of the respondent, Held^ 
that the onus of proof that the mortgage was redeemable lay 
but primarily on the respondent and though the pwof adduced 
by him on this point was scanty it lay on the appellant to 
rebut that proof, Appellant failed to do so, therefore very 
slight proof on the part of respondent might be accepted in 
support of his contention. 


S. C. 130. 


Tenants^ right to trees. 

Defendants who were tenants at— will and had inherited one grove 
and planted others with permission of the landlord, claim 
possession of these groves though, having left the village many 
years ago, they are no longer his tenants. Held^ that a tenant 
or his descendants only retain possession of such groves as 
long as he remains a tenant there. 

Notes, 

DU8.-10. 0. 231— Tenants’ right to trees. 



37 


"digest AMD EASY KEFKREMCEK." 

S. C. 131. 

Besjtidtcata — Not applicable to execution proceedings-^Set off — 5. 233 C. P. 
h 49 Act Vo/ 1908. 

This was an application for execution of decree bj one Parmanand 
who purchased a decree obtained by Ramzan Ali against Khem 
Karan, Khem Karan prayed that he be allowed to set off a prior 
decree obtained by him against Ramzan Ali and three others, 
and the Court of first instance allowed the prayer, but the 
lower Appellate Court reversed the order on the ground of res 
judicata. Held, that the law of res judicata does not apply to 
execution proceedings, and that S. 23^, Civil Procedure Code, 
clearly imposes upon the transferee of a decree, the equities 
that bound the original decree-holder, and in as much as Khem 
Karan was at liberty to have enforced his deciee against 
Ramzan Ali alone, there was nothing to prevent Khem Karan 
from setting off his decree against Ramzan AWs. 


S. C. 132. 

Redemption of mortgage— Res judicates-^Ss, 15, 244 0* P, 0.=^8s. 11 and 47 
(^V of 908), 

Respondent obtained on the 30th November 1880, a decree for redemp- 
tion of mortgage on payment of Rs. 860 within one month, but 
being unable to fulfil the condition upon which redemption was 
to be had no further proceedings were taken on this decree. 
Respondent now sues for redemption, lodging in Court the 
money declared payable on a previous occasion. Appellant 
pleads res judicate. Held, that suit was not barred by the 
former decree and that the respondent is entitled to redeem. 

Notes. 

Bist. — S. C. 238 — Second suit to redeem. 

j^pp, — S. C. 256— Decree for redemption containing no bar — Remedy by 
second suit or execution. 

— I O. C. 289— Effect of redemption decree where no foreclosure pro- 
vided for. 

Hot 0. C. 36? — Admissibility of second suit for redemption. 



38 


“digest and east heeebenceu.*’ 

S. C. 133. 

J^lokammedan Law — Custody of minor — Wife. 

This was a suit iioininally for re&litiHiou of conjugal rights by a 
minor Imsband, ilnougli his futhei* and guardian, against 
a minor wife, tlirough her motlior and guardian ad litemy but 
■in reality for the custody of the little gij'l by tlie friends of the 
boy husband. 'J'he husband and wife were each 1C| years old 
in May '1880. Uehf for rea.sons set forth tliat this appeal must 
be accepted and the plaintiif's suit be dismissed on the gi'ound 
of the immaturity of the first defendant. 

f" 

S. C. 134. 

Lamherdar Sums recovered hy when phdntijf was lamhcrdar— 'Trustee. 

Defendant as lanibardar realized from certain undei’-projirietoi’s sums 
that were due for 1211 the year when phiintiif was 1am- 

bardar. Plaintiff sued defendant in the Kent Court and was 
referred to the Civil Courts, which howevei hcdd that the suit 
was one solely cognizable by tlie Kent Courts, lleldy that as 
defendant realized from the pnlihtadars sums due by tliem for 
tlie year wlien plaintiff was lamhardar, consequently the defen- 
dant is in equity to be held as a tiusteo for plaintiff for such 
sums wliich plaintiff aver.s svovq really had and received by 
defendant on liis (plainfilf's) account. 


S. a 135. 

Jurisdiction — Civil and Uevenue Co?i.}is — Quc'^fiou of title.’ 

Appellant saught fo obtain possession of land by a Suit in the Civil 
Court, but respondent pleaded right of occupancy in the land 
Olid the lower Courts dismis.sed the claim. Hcldy that a claim 
regarding occupancy rights i.s not such a claim as is cognizable 
by a Civil Court and that , there is no contradiction in t^e 
rulings contained in Select cases Nos. 61 and 53. 

Notes. 

— 3 0. C. 365 — Jurisdiction of Civil and Revenue Courts where questidh of 
title involved. 

S. 6. 135 — 


h 
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S. C. 136. 

Pleaders fee — Agyeemetit, 

The respondent recovered through Small Cause Court Rs. 150, being 
balance of Rs 200, which he agreed to accept in lieu of the 
full fee R.s 850. 'I'ho applicant contends that Rs. 350/4 as. 
per Rule YI of Circular I of 1880 is the propei' fee, that th'e 
agreement ought to have been in wriling and as it was not so 
recorded the Lower Court had no jurisdiction. 7/eZd, that the 
former suit was decided on its merit.s and that Rs. 350 was 
/nr/(> tlie legal f(‘e, tlierefore the respondent was not 
bound 10 [)rovo the agreement to acce[U loss than tlie ordinary 
legal fee and have it recorded in writing. 


S. C 137. 

Succession Certificate {Act XXVII of ISGO) — Joint certificate to persons having 
an tago n ist ic in te rcst >> . 

Heidi that a Judge lias discretion as to the person or persons to whom 
he should give a certincato, but was bouud to use that discre- 
tion conformably to the spiiit of Act XXVII of 1860, and that 
the main purjioso of this Act is frustrated if a certificate, to 
collect debts is given jointly to persons having antagonistic 
interests in the estate. 


S C. 138. 

Ss. B02i 314 Penal Code — Conviction in alternative — Uemoval of hody—^S» 201 
Penal Codi\ 

When facts proved left it uncertain whether the victim had been 
intentionally murdered or had died from effects of an attempt 
to cause her abortion against her will, the Court held that 
the accused ought to be convicted in the alternative either of 
an offence under S. 302 or of an offence under S. 314, Penal 
Code, and sentenced her to ten years transportation. Mere 
secretly removing of a dead liody under such circumstance.s 
is no proof of complicity in the original crime though good 
proof of an attempt to destroy evidence of the commission of 
a Clime under S. 201, Penal Code. 
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S. C.:i39. 

Concurrent finding — Modification as to costs. Appeal S. 21^ Act XllI of t879* 

The lower Courts concurrently decreed a suit, but the Appellate 
Court modified the decree of the Court of first instance as to 
costs, and it was contended that as the Courts below have 
concuired on the main issues of the case and differed only as 
to costs, no appeal lies to this court. Heldf that the contention 
is not valid for the wording of S. 21, Act XIII of 1879, allows 
a second appeal when the decision of the lower Appellate 
Court reverses or modifies the decree or order of the Court of 
first instance; that the order as to costs forms part of a decree 
and therefore an order modifying the costs modifies the decree. 

Notes, 

Diss. — 10 0. C. 65— No right of appeal when the two Courts differ only as 
to costs. 


S. C. 140. 


Pre emption — S 9 Oudh Laws Act, 

S. 9, Oudh Laws Act, enumerates three classes of persons to whom 
pre-emption shall accrue and after these classes are exhausted 
it makes special provision that in the event of a portion of 
an under proprietary tenure being for sale and no one of the 
first three classes being ready to purchase, then the superior 
proprietor shall have the next preference. But no such provi- 
sion is made in favour of an under-proprietor where aportion of 
the superior tenure is for sale. Eeld^ therefore, that no such 
right exists to an under-proprietor. 

Notes, 

Dist -^S- 0. 177 members of village community. 

,, 3 O. 0. 110 ,, f) n 

R. 5 O. 0. 266 y, ,, ,, 

Not ftpp “*^7 275.— Effect of partition on members of village community. 

„ „ 9 0, 0. 271'^That the'superior proprietor and under-proprietor 

were members of village community. 
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S. C. 141. 

S. 626 Or. P. 0, — Transfer of Case. 

An application was made nnder S. 526, Oriminal Procedure Code, 
for the transfer of a case under trial to another Court on the 
ground, among others, that the Magistrate would not grant 
the accused copies of the depositions and proceedings as the 
case proceeded. Heldy that though the application had not yet 
been “ affected by a judgment or order*’ for the case had not 
been decided, a Magistrate would do well to allow copies even of 
pending proceeding to be furnished, as far as practicable and as 
speedily as possible, to accused persons though they may not 
have a legal right to them then and there. 

S. C. 142. 

8. 200 Or, P. 0. — Applicable to mokintenance cases — Appearance of parda-nashin. 

Heldf that the provisions of S 200, Criminal Procedure Code, are ap- 
plicable to maintenance cases, but it is not necessary that a 
parda^nashtn woman who is an applicant under S. 488, Criminal 
Procedure Code, must appear in open court out of pardah, 

S. C. 143. 

S, 30 Evidence Act — Abetment — S. 108 Ex, 4 Penal Code. 

R. and K. were charged with the murder of A and B with abetment 
thereof, all three men were tried together. The Sessions Judge 
regretted that the evidence of B could not be used against the 
other co-accused and vice ve)sa and was of opinion that in S. 30 
Evidence Act it does not seem probable that the Legislature 
intended to regard abetment as a distinct offence from the offence 
abetted. Held^ that it is in the highest degree unlikely that 
the Legislature having before it the definition contained in 
S. 108 (Exp. 4) Penal Code, should in framing S. 30 Evidence 
Act, have omitted to explain that the word “offence” contained 
therein was to be deemed to include “ abetment of an offence” 
if it had really intended S. 30 to bo so understood. In the 
present case the committing Magistrate omitted to notice that 
where the act abetted is committed in consequence of the 
abetment, and the abettor is present at the commission 
he shall be deemed to have committed the substantive 
offence itself. 
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S. C. 144. 

Lease for right of sale in weighments — Unregistered — Admissibility of. 

The claim was for money said fco be due on a theha of haiya (toll on 
weighments) and jheri (collections of soatted grains) in a 
bazar on the basis of an unregistered kabtiliat. The lower 
Appellate Court dismissed the claim on the ground that the 
thelca was in respect of immovable property and consequently 
an unregistered hahuliat was inadmisible in evidence thereof. 
Held, that the case was one for the right of taking toll on 
weighmerics only, and therefore the hahuliat should have been 
received in evidence* 


g. C. 145. 

Certificates of administration — Filing of account 

Reid, that accounts should be filed by all persons, whether near 
relatives or not, who have been selected by the Court itself 
as being “fit persons” to hold certificates of administration and 
who therefore derive their right from the choice of the Court 
itself, and not from some will or deed appointing them, 


S. C. 146. 

S. SOS Venal Code — Threats to injuie trade reputation. 

Complainant stated that defendant and others trading in Saadatganj 
Bazar wanted him to pay one anna for every large cart-load of 
gur purchased by^him in that bazar to a Bhandara fund applied 
to feeding the poor, and that on his refusing to make any 
contribution to the said fund the accused have advised other 
dealers not to trade with complainant till he gives in, Held^ 
that to advise others not to deal with a man is no doubt a 
very injurious act but it is not a threat, and the harm caused 
is not to property already possessed by the applicant but 
rather to his opportunities of future gain. Therefore S. 603, 
Indian Penal Code, as it at present is framed, does not cover 
the facts of the present case. 
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S. C.. 147. 

Mortgage of groves — Sale of — LarM lord^s right in-^Haq-i^Ohaharrum. 

Two groves were held by a mortgagee who finally got hia mortgagors 
to transfer the groves in proprietary right for the amount 
which hid been found to be due on his mortgage. It was 
admitted that this was a sale bub the purchaser pleaded th|it 
the landlord can only look to his tenants, the vendors, for his 
Haq^i-Chaliarrum^ Held, that the vendors could only sell such 
rights as they themselves held in the trees and that the 
landlord was perfectly entitled to follow the property in the 
hands of the purchaser and obtain f^om the purchaser |:th of 
the purchase money. 


S. C. 148. 

Fre-em'ption — Mohammedans — Application of Oudh Laws Act. 

A claim for pre-emption was made by a Mohammedan resident in 
Oudh, and it was admitted that the sale of the property in 
question by a Mohammedan to the vendees (Hindus) was not 
made according to the provisions of S. 10 Act XVIII of 1876, 
which it was contended does not modify the Mohammedan law 
of pre-emption. Held, that in Oudh a Mohammedan pre- 
emptor can claim from a Mohammedan vendor his right of 
pre-emption if the vendor has failed to comply with S, lO, Act 
XVIII of 1876. 

Notes, 

F — 1 0. C. 75 — Xon-observance of Mohammedan Law as to demand and 
invocation of witnesses. 

F,' — 3 0. C. 110 — Non-observance of Mohammedan Law as to demand and 
invocation of witnesses. >• 


S. C. 149. 

iS, 248 0. P 0.=0, XXI, r. 22 ('F of 1908) meaning of party^ 

The appellants having executed a security bond under S. 545 of the 
Code of Civil Procedure, in favour of the -respondent could 
enforce the bond by suit and was not bound -to proceed in the 
execution department. 
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S. C. 150. 

S. 7 Local Ratos (IF of 1878)^FTtnciple of calculation. 

The lower Appellate Court granted a decree on account of local rates 
but omitted to state on what principle the rate was calculated. 
ZleZd, that the principle upon which such rate must be calcu- 
lated is laid down in S. 7, Act IV of 1878 first, the jama 
or land revenue assessed on this particular land must be ascer- 
tained, twice the jama so ascertained is the annual value as 
defined by the Act itself. If the defendants pay rent equal to 
or greater than twice the revenue, it is clear that they have 
no share \p. the annual value so defined, but if they pay less, 
then their share in the annual value so defined is the diffei- 
ence between what they pay and such annual value. Their 
share so ascertained is to be taken as the numerator and half 
the annual value (that is to say the jama of the particular 
land) is to be taken as the denominator, and this fraction 
represents the under proprietor’s share of the rate chargeable 
on his land. 


S. C. 151. 

Hindu Law — Liability of sons for father^ dfobt — Immoral liability. 

One Maliesh Parshad sued Jawahir Lai for half the family ancestral 
property, moveable and immoveable, and having got a decree 
for the share in executing it for costs and other monies, he 
attached the remaining 8 annas share of the estate. The four 
sons and the widow of the fifth son of Jawahir Lai prayed for 
release of their share of the estate, attached in the executiop 
department, and that it might be divided and apportioned io 
them as being members of a joint undivided Hindu family 
living under the law of the Mitakshara and obtained a decree 
in their favour. Mahesh Parshad appeals against the decree 
and contends that the sons are liable for their father’s debts 
(not being immoral debts) to the extent of their shares in the 
ancestral property, Held, that according to Mahesh Parshad^s 
own statement, Jawahir LaVs act in dispossessing him was a 
wrongful act for which he was solely responsible, that the 
defence made by Jawahir Lai to Mahesh Parshad's suit was 
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distinctly adverse to the title of the present respondents, and 
therefore that the liability of Jawahir Lai now sought to be 
enforced against his sons was an immoral liability and not one 
which those sons could be properly called on to discharge. 


S. C. 152. 

Hindu Law — Partition — Shares — Wajib-ul-arz — Custom, 

A son sued for the partition of his share of ancestral property from 
his father and three brothers. The wajih-uLarz provides that 
on the death of a sharer his sons shali^inherit as follows; the 
eldest son 3 shares, the second son 2 shares, the third son 1 1 
shares, and the fourth son 1 share, but the plaintiff sues for 
his share now under the ordinary law of the Mitakshara and 
claims one fifth of the property. Held, that in some cases, 
the father maj have a double share when he has a wife living 
for whose maintenance he has to provide ; more specially is 
such a claim tenable where, as here, the family custom is in 
favour of giving a preferential share according to seniority 
and therefore the estate should be divided into six shares of 
which two shares go to the father and one to each of the four 
sons. 

S. C. 153. 

Ss. 24 ^ 30 Evidence Act — Confession — Use of. 

Sixteen days after a dakaiti occurred, one Badal made a statement 
before the Police, in the nature of a confession, which he has 
twice repeated before the Magistrate and in which ho accused 
all the prisoners at the bar but alleged that much against his 
will he was induced to accompany the robbers to the spot of 
the crime which he witnessed, but in which he took no part. 
Before the Sessions Court Badal said he had been tortured by 
the Police until he agreed to denounce the persons whom they 
had named to him and that they promissed if he would do so 
that they would get him off. Held, that under Ss. 24 and 30 
Indian Evidence Act, BadaVs evidence must be held to be 
irrelevant as it would seem that inducement of some kind 
must have been used before Badal would make the statement 
which he did before the Magistrate. Further to render BadaVt 
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evidence admissible it must implicate Badal substantially to 
the same extent as it implicates the persons against whom it 
is to be used, in the commission of the offence for which the 
prisoners are being jointly tried. 


S. C. 154. 

Ueetitution of Conjugal rights — Valuation of suit — Act VII of 1867. 

A suit for restitution of conjugal rights was dismissed on the ground 
that as such suit is incapable of being valued and no rules 
under S. 9 of Act VII of 1887 having been framed by the 
Judicial" Commissioner, the Court of first instance had no 
jurisdiction, Held that though S. 9, Act VII of 1887 empowers 
the High Court in concert with the Local Government to 
frame rules for the valuation of such suits it nowhere fixes 
a time within which the High Court and Local Government 
must frame such rules, and still less does it declare that until 
such rules are framed the Courts are to close their doors. 

S* C. 155. 

Construction of document — "Perpetual lease. 

The plaintiff alleged that she had obtained a perpetual lease from 
generation to generation from the defendant’s grand-father 
and that this lease was afterwards confirmed by the defendant 
who, ill a letter, stated that the lease was given to her 
always in perpetuity. Ileldy that the intention of the parties 
is the main point to be considered in the construction of docu- 
ments, and that the words used do not convey any-thing more 
than estate for life 

Notes. 

P, — S. C. 209 — Construction of maintenance grant. 

Dist. — S. C. 291— Construction of gift, 


S. C. 156. 

S. 219 (d) Act XVII of 1876 (JLand Revenue Ad )— appointment of 
Amin. 

The heirs of one Suhdhan Singh whose property consisted of divided 
off pieces of land measuring 57 bighas 3 bis was 17 biswansis 
and also a share in the undivided estate, quarrelled over a 
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division of the property. Plaintiifs came into Court praying 
for partition of the 57 bighas odd, and obtained a decree fpr 
3/7 th thereof aggregating to some 24 bighas, but there was 
no specification of the numbers which were to constitute 
the 24 bighas, and in execution it was prayed that the Amin of 
the Civil Court might specify the 24 bighas odd. Eeld^ that 
to delegate to an Amin to select which 24 bighas out of 67 
bighas should be allotted to a litigant appears to be committal 
into the hands of an ill-qualified and very subordinate official 
of functions essentially judicial in thqjr nature, and as the 
words used in cl. (d) S 219, Act XVII of 1876, “the distribu- 
tion, or partition, of the land ”, are very vide and seem to 
include a case like the present, the Courts below have impro- 
perly assumed jurisdiction which belongs only to the Revenue 
. Courts. 


S. C. 157. 

Pre-Emption --Extension of time by Appellate Court to pay money — S 214 0. P. 
XX, r. 14 (V of 1908), 

A pre-emptor got a deeree and was ordered to lodge a certain sum of 
money by a certain date. Prior to tho expiry of the period 
allowed by the Court of first instance for making such pay- 
ment, the pre-emptor obtained an order from the Appellate 
Court enlarging the said period and accordingly delayed 
payment of the money beyond the term allowed by the Court 
of first instance. It was contended that such omission on the 
pre-emp tor’s part deprived him of all right to pre-empt. Heldf 
that the power to stay execution of a decree includes power to 
stay any part of it and it may be exercised on behalf of any 
party who wishes such stay, provided the terms of the law be 
complied with. 


S. C. 168. 

Lamherdar — Suit for negligence to collect rent. 

Plaintiff sued her co-sharer as lambardar for damages of rent that he 
did not take steps to recover from the tenants of the estate 
Eeld^ that if a lambardar will-fully refuses or neglects to releize 
rent, a decree ought to be given against him in the Rent Court. 
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Notes, 

R — 1 0. 0. 183 — Liability of lamberdar for neglect to collect profits, 


S. 0. 159. 

S. 302 Penal Code — Murder — Circumstantial evidence^ ^Medical evidence, 

Pharmangal bade Ganga and his brother come with him to pay up 
balance of rent due by them. Shortly after starting, Ganga 
refused to go further, on. whom Dharmangal threw two clods at 
him an^ Ganga threw a clod which struck Dharmangal who 
closed with and flung him down. The combatants were sepa- 
rated and Dharmangal went off, threatening to settle with 
Ganga that night. After night-fall the three accused forced 
their way into Ganga’a house, out of which they dragged him 
by main force, and the next morning Ganga^e corpse was 
discovered hanging from the bow of a tree close to his house, 
Heidi that though there would be the greatest suspicion 
against the accused, there is absolutely no direct evidence of 
the actual fact of a deed by the accused, that there is no cer- 
tainty whatever that Ganga wasmurdered and for reasons given 
it is very possible that Ganga did commit suicide. The medi- 
cal evidence is distinctly in favour of the theory that this 
is a case of suicide though the medical witness was not pro- 
perly examined on this point by the committing Magistrate 
nor did the Sessions Judge recall the witness as he should 
have done to supply defects in his deposition. The medical 
witness was therefore examined in the Judicial Commissioner’s 
court with the result that in the witness’s opinion the 
medical appearance on the corpse pointed rather to death by 
suicide than by murder. 


S. C. 160. 

Appea I — CrosB-ohjections — Limitation — Art 156, 

Appellant filed a cross-appeal on 8th March 1888, against portion of 
the decree of the District Judge Itai Bareli dated 26th Novem- 
ber 1887, and urged that when an appeal has once been filed 
the Court only knows of cross-objections, and not of cross- 
appeals and that 90 days’ limitation does not apply to the 
present appeal. Heldy that the appeal being filed on full stamp 
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is clearly one to which the limitation of art 156, Limitation Act 
applies, and that where a party to a suit himself appeals on a 
full stamp such appeal lies on a totally different footing 
from any objection which he might urge as a respondent in an 
appeal brought by the other party. 

S.C. 161. 

Opium — Illicit possession of. 

A man was convicted of attempting to smuggle 5^ seers of opium 
into the city of Lucknow for sale, and was sentenced to two 
month’s simple imprisonment and fine of Rs. 50. The sentence 
was enhanced to two months additional rigorous imprison- 
ment, and it was pointed out that although S 10, Act I of 
1876, casts upon accused persons the onus of satisfactorily 
accounting for opium in their possession contrary to the provi- 
sions of the Act, Magistrates must be carefull to note : 1st. 
That the presumption against the accused pei'son is only a 
presumption and may be rebutted ; 2nd — That possession 
must be proved. Opium is not unfrequently maliciously 
placed in or upon a person’s premises by an enemy who 
then brings down the police to the spot where the opium 
is found, such finding does not prove the possession which is 
contemplated by the law. 

Notes. 

S. 0. 236 — Illicit possession of opium. 

S. a 162. 

Decree for arrears of rent — Execution against holder of heritable suh settlement 
tenure^ 

Certain arrears of rent were decreed against Musammat Sheoraj 
Kunwary widow of Ramdiny in July 1884, and she died in 
October 1886, leaving this decree unsatisfied. In November 
1887, Dakhil Kharij was ordered in favor of respondents, as 
the proper heirs of Bamdiny who have been sued for the 
arrears of rent decreed against Musammat Sheoraj Kunwar. 
Heldy that the respondents are holders of a heritable but not 
transferable tenure, that the decree of July 1884 does not 
declare the tenure itself liable for the satisfaction of the decree 
and that there being no section analogous to S. 105, Act X 
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1859, in the Ondh Rent Act, the decree of July 1884 is not 
capable of being enforced in the ordinary way in the execution 
department against the respondents. 

S. C. 16?^ 

Ss^ dSf 53 Act XVII of 1876—llesuw'ptton — Valuable Consideration. 

A grant of land was made for “loyally,” but it is not 

stated in what the loyalty consisted that the terms of 

Sf. 52 and 53 of Oudh Revenue Act, XVII of 1876, are too 
stringent to admit of any exceptions other than those special- 
ly mentioned therein ; and that thcngli Mr Capper’s Rulings 
have been maintained in all subsequent decisions of this 
Court, they relate only to grants for spiritual services. Fur- 
ther, that though the prevailing custom of the country is 
apparently adverse to resumption of Shankalaps land, and the 
zimindar seeking to resume must first prove his right to do 
vso, the resumption sections of Act XVll of 1876 now shift the 
burden on to tlie grantee and the grant not being one for 
which valuable consideration was given the laud in suit is 
liable to resumptien. 

Notes. 

C, 244 — Valuable Consideration. 

S. C. 164* 

Landlord and tenant — Jurisdiction — Civil and Bevenue Courts. 

The lower Appellate Court found respondent’s position to be that of 
a tenant only and, as he was in cultivating possession of the 
land, gave the appellant symbolical possession under S. 264. 
Civil Procedure Code. Appellant states that when upon a 
decree of this description application is made to the Rent 
Court for ejectment of the tenant, the applicant is referred 
back to the Civil Court. Heldy that when the owner of land 
is decreed a proprietory title with symbolical possession of 
such land, followed by execution, he must proceed under the 
provisions of the Rent Law, if he wishes to eject the tenant. 

Notes. 

Disc* and Mod* — S. C. 254 — Form of suit for ejectment of tenant — Juris- 
diction. 
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S. C. 165. 

Cou'it held in Camp — Nofice to parties 

Appellant whoso appeal was struck off in default in Gamp, was present 
in Lucknow on the date fixed for hearing the appeal. 

Held, that Courts are bound to let litigants have clear intimation of 
the time and place wliero their suit is to be heard and decided 
and proof of service of notice on defaulter ought to exist on 
the record before a Court is justified in striking a case off 
in default. 


S. C. 166. 

Criminal Appeal— Memorandum of — Improper empressions. 

The Sessions Judge declined to accept a criminal appeal presented by 
a legal practitioner on the ground that certain expressions 
made use of involved an unwarrantable i eflection on the lower 
Court whicli might probably amount to contempt of Court. 
Held, that tlie Sessions Judge ought not to have declined to 
hear the appeal and it lyas obviously wrong to visit on the 
appellants the consequences of their coainseFs supposed indis- 
cretion 


S. C. 167. 

S. 411 Penal Code — Second tiial on other facts. 

Sevoi al articles of pioperty belonging to different owners were found 
in possession of applicant, the latter was sent for trial and 
convicted under S. 411, Indian F’enal Code, of having’ had 
dishonest posses.sioii of stolen property belonging to one of the 
ownoi’s. He has been subsequently sent for trial and convic- 
ted on a similar charge lu respect of articles belonging to 
another person, the charge being that ho had dishonest pos- 
session of those articles at the same time and place a.s in the 
first trial Held, that the second trial and conviction were bad. 


a C. 168. 

Penal Clause in Contract— Enhanced rate of Interest Penalty. 

It was stipulated in a mortgage bond that interest on the loan at 
Rs 1/12 per cent per mensum was payable half yearly and 
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that if the interest were not paid on the dates specified 
the rate should be altered to Rs. 2. per mensum from the 
date of the bond, and that interest at the same rate (Rs. 2 
per mensum) should be payable on the unpaid interest. Heldf 
that there is no question whatever as to what the contract 
between the parties really was, and there is no prefex for 
supposing that the execution of that instrument was one 
which it would be unreasonable for a Court of Justice to enforce. 
Notes. 

Not F- — 3 0 . C. 168 —Increased rate of interest — Penalty. 


S. C* 169. 

Promissory Note — Duly stamped* 

A suit was brought upon a promissory note chargeable with a duty 
of Rs. 3, written on an impressed Hundi Stamp. The Court 
of first instance, considering that the instrument was not 
“ duly stamped,” impounded it. The Appellate Court reversed 
the lower Courts finding. Held, that as the promissory note 
was not written upon the “ impressed sheet ” prescribed by 
the rules contained in tire Notification No. 1,288 dated 3rd 
March 1882 issued by His Excellency the Governor- General 
in Council it was not “ duly stamped,” 

Notes. 

Over- — S. C. 183 — Stamp on proncte. 


S. C. 170, 

Ss. 52, 55 Act XVII of J876— Resumption. 

An application was instituted before a District Judge to have it 
declared that a rent-free grant was liable to resumption. The 
grant was in existence on 10th October 1876, the date on which 
the Oudh Land Revenue Act became law. The application was 
instituted more than 12 years subsequent to the passing of the 
act. Held, (reversing the decision of ^the District Judge) (a) 
that the application was not time-barred and (6) that an appeal 
lies to the Judicial Commissioner from orders passed by Dis-* 
trict Judges on applications under S. 53 of the act. 
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Notes. 

F -S. 0. 174— -Limitation in resumption cases. 

Diss» — S. C. 259 — Appeal against the order of the District Judge in cases 
under S. 52. 

Diss* — S. 0. 276 — Time of accrual of cause of action in applications to resume. 


S. C. 171* 

Intestate succession — Change of religion — Otidh Estates Act (I of 1669) S. 22. 

A taluqdar died in 1880 intestate leaving a widow who had a life- 
interest in certain villages of the^haluqa. The widow died in 
1886, whereupon auction-purchasers took possession of those 
villages. On suit by sons of Jaga'ideo Singh, brother of the 
deceased taluqdar, to recover possession of those villages by 
setting aside the sale, it was contended that Jagardeo Singh, 
by becoming a convert to the Mohmmedan faith in 1843, had 
for-feited his rights to the succession, and that his claim was 
not saved by act XXI of 1860. Held, that S. 2'^ of the Oudh 
Estates Act contains a complete Code of succession ah intestate 
and that the person designated as next heir by that section 
does not forfeit his inheritance by having changed his 
religious faith. Held, also, that act XXI of 1850 was not first 
introduced into Oudh by act XV of 1874 but was in force there 
since 1856 when the spirit of the Bengal Regulations was 
declared to be law of Oudh 


S, C. 172, 

S. 198 Venal Oode — Vurjury 

Held, that where a witness makes a statement before the Court of 
Sessions which contradicts that made by him before the commit- 
ting officer and no evidence is given to show which statement 
is true it cannot under S. 477, Criminal Procedure" Code, be 
said that an offence has been committed under the cognizance 
of the Court of Sessions. 

Notes^ 

p, — S. 0. 206 — Pur jury on an alternative oharge-*-Trial by Sessions Court* 
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S. C. 173. 

Hindu family — Suit for share agaiud ve^idee — Arts 91, 127, 142, 14i Limitation 
Act — Burden of proof as to legal necessity. 

A, a member of a joint Hindu family, sued to recover his share of the 
ancestral property from B to whom it had been sold by A’s 
co-sharers. Held^ reversing the decision of the lower Appellate 
Court (a) that Art 127 was not applicable ; (c) that the limita- 
tion applicable was either Art 142 or 144, and (d) that the 
burden of proof lay on the vendee to prove that the sale had 
been made for a legal necessity and that he had made proper 
inquiries. 


S. C. 174, 

Besumption — No Umiiation applicable to. 

Plaintiff applied for a declaration that certain land gi-anted rent-free 
by her husband’s father some H5 years before the institution of 
the suit is resumable. Defendant asserts that the land is 
part of a muaji grant conferred upon his ance.stor by Nawab 
Asaf-ud^dauht a hundred years ago and that the application is 
time barred TTeld^ that there is no limitation applicable to 
resumption oase.s. 

Notes 

— 2 0. C. 295 — Resumption “ in part.’’ 

S. C, 175. 

B. 411 Penal Code — S. 75 — Jnip) isonmeid in default of fine» 

Held, that punishment for non-payment of fine which “ shall not 
exceed one fourth of the term of imprisonment which is the 
maximum fixed for the offence ” does not include punishment 
inflicted under S. 75, Indian Penal Code. 

S. c. 176. 

Landlord and tenant— Adverse tithr^Docree for possession S. 264 0. P. (7.—0. 

XXI, r 36, Act V of 1908. 

Appellant issued a notice of ejectment against the respondent, who 
successfully contested it on the ground that the land was his 
sir, the Civil Court declared respondent to be without any 
right and decreed actual possession to plaintiff. Held^ that 
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where an adverse title is unsuccessfully set up the plaiutiif 
is entitled to a decree for actual possession. 

S. C. 177. 

Pre-emption — S. 9 Omlli Laws Act. 

The appellant, already an under-proprietor, purchased from the 
owner under- proprietory riglits in certain plots in a village, 
whereupon the taluqdar instituted a suit to establish his right 
of pre-emption. The Court of first instance dismissed the 
claim on the ground that appellant as one of the vilhage com- 
munity has under S. 9 of the Oactli Laws Act a preferential 
claim to the taluqdar, the lower Appellate Court reversed this 
decision on finding tliat the decrees obtained by the original 
owners were distinct, Hc4d, that though the appellant can not 
claim pre-err>piion as “a co-sharer of the sub division of the 
tenure in Avbich the property is comprised “or” as a co- 
sharer of the whole inahal ” seeing that ho is the owner of 
isolated plots only, still ho is a member of the village com- 
munity within the meaning of S. 9 of the Oudh Laws Act. 

R. — 3 0. 0. 110 — Member of the village community. 

II.-5 0. C. 266-^ 

Not App. — 5 0. 0. 399. — Co-sharer of isolated plots — Right to claim pre- 
emption, 

E -7 0, C. 275 — (Not deciding the point.) Whether residence in village a 
necessary qualification. 

R. — 9 0. C. 271 — Proprietor’s suit for pre-emption against uuder proprietor. 

S C 178 

Pre-emption — S. 9 Oudh Laics Act — Light of superior proprietor to pre-empt. 

The holders of Ji’d share in a village sold to one of the respondents, 
40 bighas, 30 biswas of land. Thereupon appellant, the holder 
of the remaing ^rd share in the village, established her claim 
to one-third of the land sold, upon which the sellers made up 
the deficiency to the purchaser from oilier land in respect of 
which land the appellant claims a right of pre-emption. 
Held^ that as a sale took place the appellant as a superior 
proprietor has under cl. (I) S. 9, Oudh Laws Act, a right to 
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bay, her title in respect of that superior proprietary land being 
better than that of any under-propriefcor. 

S c. 179 

8. BO Excise Act^ Employment of servant hy licensed vendor. 

The accused admitted having sold a quarter of a seer of liquor to a 
customer though she had no license in her name. Held^ that 
the accused who is the aunt of the retail licensed vendor and 
sold the liquor during his momentary absence to a customer* 
acted in eva»‘y way as his servant ; the license does not prohi- 
bit the employment of servant by a licensed vendor. 

S C 180 

Landlord and tenant — A tenants' objection to notice of ejectment disallowed — (7on- 
tinuance of his possession — Suit in the Civil Court to eject the tenant — 
Jurisdiction — Ss, 60 and 108 Oudli Bent Act. 

A tenant unsuccessfully objected to a notice of ejectment and retained 
possession of his holding. A suit was, therefore, instituted in 
the Civil Court for recovery of possession of the holding 
and for damages. Held, that a Civil Court has no jurisdiction 
to entertain such a suit, the cognizance of which has been 
reserved to Revenue Courts under the prohibition contained in 
the opening words of S 108 Oudh Rent Act. 

S. c. 181. 

Revenue Agent — Personal servant, 

A revenue agent holding a certificate and practising as such appeared 
as the recognized agent of the appellant. Held, that a revenue 
agent should not be permitted to appear in Court under the 
guise of a personal servant of any party. 

S. C. 182. 

Amendment of decree after appeal. — S. 206 C. P. G.=» 8 52; OXX, r,6 iV of 1908) 
The Court of first instance dismissed a suit on the 15th March 1889, 
with all costs on plaintiff, but in the decree the full amount of 
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pleader’s fee for the defendant was not entered. This decree 
was on appeal confirmed by tlie District Judge on 9th October 
1889. On application being made under S. 206 0. P. 0., the 
Court of first instance and the Lower Appellate Court ordered 
amendment of their decrees on 17th March and 3rd May, res- 
pectively. Held^ that the Sub- Judge’s order was ultra vires ^ fen* 
it distinctly varied the first order of the Lower Appellate 
Court dated 9th October 1889, that the amendment would have 
certainly been proper had the Lower Appellate Courts’ first 
order not been in existence and that as the Lower Appellate 
Court’s second order coincides with the second order of the 
Court of first instance to intei fere now would only do harm. 


S. C. 183. 

8s. 3 cl. 9y 83y 34, and 37 Stamp Act (1679) Promissory notes not 

chargeable with duty of 6, 10 or 12 annas — ‘ Duly stamped'' if 
loritten on Hundi Stamp. 

1. That a promissory note for Rs. 60, written on an impressed sheet 

of 2 annas in value, bearing the word Hundi on it, is not admis- 
sible in evidence. 

2. That as the document was written on an impressed sheet, it 

therefore so far complies with the law, and that a rule which 
says that certain promissory notes shall be written on impressed 
bearing the word Hundi, can not be interpreted as enacting 
that other promissory notes shall not be written on impressed 
paper of the proper value, if it happens to bear the word Hundi. 
Notes. 

ApP‘— "1 0* 160.— Appeal being a “proceeding” within the meaning of S. 6 

Act 1 of 1868. 

S. C. 184. 

S. 12 Limitation Act — Limitation for appeal — Enclusion of time between furnish^ 
ing of estimate of costs of copy and compliance with the estimate. 

Held, that the time between the date of furnishing the estimate of cost 
of copy to applicant and that of depositing the folios cannot be 
allowed in computing the period of limitation. 

Notes. 

J'.— 1 0. 0. 47 — Non exclusion of time from date of estimate to furnishing of 
folios. 
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S. C. 185. 

Art 179 Limitation Act — Application to the proper Court for execution. 

A decree-holder contended that his present application for execution, 
dated 20th June 1890, is not time barred though the last 
application for execution of this decree was dated 18th June 
1887 ; that limitation runs from 20th June 1887, because (u) 
his agent Dehi Pershad was present that day in the executing 
officer’s court ; from 22nd June 1887 because {b) Dehi Prasad 
on that date deposited ialbana in Court ; and from 27th June 
1887, because (c) Dehi Prasad was on that date ready to accom- 

V 

pany the Civil Court process server to point out the person 
of the judgment-debtor. Eeld^ that it is straining not merely 
the intent but the words of the law to denominate the fact 
of Debi Pershad’s presence in Court on 20th June 1887 
the deposit of talbana on 22nd June 1887, and the presence 
of Debi Prasad along with the process server on the 27th 
June 1887 “ en application to the proper Court etc.,*’ within 
the meaning of Art 179, Limitation Act. 


S. a 186. 

JjS 228 Penal Code-^ Intentional insult or interruption to a public servant^ 

On 24th February 1891, Mr. Boyle, Barrister at Law, moved the 
Judicial Commissioner to take action in the matter of a com- 
plaint which he brought against Mr. R. H. Niblett — M. A., 
Deputy Collector and 1st class Magistiate, Lucknow for allow- 
ing one Permanand Court, inspector, to use various iusulting 
expressions and otherwise to annoy and interrupt him while 
conducting the defence in a criminal case. On the 2nd March 
1891, a summons was issued by the Deputy Commissioner of 
Lucknow charging Mr. Boyle with an offence under S. 228 
Penal Code. The Judicial Commissioner transferred the case 
to his own file, and having heard the evidence of the witnesses 
for the crown, heldy that there was no proper justification 
whatever for the institution of criminal proceedings against 
Mr# Boyle, and that there was no intentional interruption, of 
the Magistrate’s proceeding on the part of Mr. Boyle. 
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S. C. 187. 

Appeal — Decree of a Subordinate Judge in a suit valued at more than five thou- 
sand rupees — Dorum for appeal — S. 40 Act XX of 1S90, 

An appeal was presented in the Court of the Judicial Commissioner, 
Oudh, against a decree of the Sub- Judge, Barabanki, in a suit 
the value of which exceeded Rs, 5,000. Held, that the appeal 
does not lie to the Judicial Commissioner but, if cognizable at 
all, to the District Judge. 

Notes. 

App. — s. C. 19t3 Forum of appeal— Act XX of 1890— Proceeding com- 

menced in S. 6. Act I of 1868, includes appeal. 

F -S. 0. 211- 

E-S C. 293 — Change of forum of appeal with reference to Act XX of 1890. 

a —13 0. C. 152 (154)— (Not discussed) 


8. C. 188. 

Ss. 311 and 312 0. P. XXI rr. 90, 92 (of 1908) — Execution sale — Proof 

of substantial injury. 

The applicant asserted that his property fetched a low price because 
the profits were incorrectly stated in the sale proclamation and 
that he was damaged by the omission from the proclamation 
of any mention of his reversionary right in a house and some 
22 bighas of Sir land. Held, that no substantial injury has 
been proved and that when a judgment debtor puts in an ob- 
jection under S. 311, C. P. 0., he should state all grounds of 
objection and should not be allowed at a later date to allege 
additional flaws. 

Notes. 

— 4 0. 0. b79 — Right of judgment debtor to object to sale. 


S. C. 189. 

Copy^Statemenis af witnesses recorded by a Police officer — Bight of the accused 
to inspect and obtain copies thereof. 

That an accused person on his trial has a right to call for and inspect 
statements of witnesses recorded by a Police officer while mak- 
ing an investigation under S. 161 Or. P. 0., and that where 
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the law allows an accused person to inspect documents the 
right to obtain copies thereof from the proper officer will ordi- 
narily follow as a necessary corollary. 


S. C. 190. 

Ss. 320 and 411 Penal Code — Theft commited during the mutiny of 1857 — Dis- 
holiest retention of stolen property — Amnesty proclaimed by the Government 
after the mutiny. 

The prisoner having been convicted of dishonest retention of stolen 
property having reason to believe the same to be stolen it was 
urged that as the theft referred to was committed during the 
mutiny it was among the offences pardoned by Government 
and that consequently retention of the property stolen was no 
crime. Held, that the amnesty proclaimed by the Government 
after the meeting is not tant amount to a perpetual indulgence 
to perpetrate fresh offences arising out of offences committed 
before or in the mutiny. 

s. c. 191. 

S, 489 Cr. P. C, Offence under S. 211 Penal Code — Notice to show cause 
agamst the institution of proceedings — Sanction to prosecution^High 
Court's power to remedy improper acquittals. 

The Session’s Judge, Lucknow, acquitted the respondent of an offence 
under S. 211 Penal Code, on the ground, (1) that he was not 
served with notice to show cause against the institution of 
proceedings against him ; and (2) that the sanction was 
defective in form. lieldy that prior notice to respondent to 
. show cause was not necessary and that the sanction given by 
the Deputy Commissioner was amply sufficient. Held^ also, 
that the last clause of S. 439 Cr. P. C., contains nothing to 
prevent the High Courts from remedying improper acquittals 
in the exercise of their jurisdiction under this section. For 
instance they may reverse an acquittal and order retrial. 

S c. 192 

<S. 367 Cr. P. C. — Pecord of proceedings in pencil Initiating in lieu of signing-^ 
Wnting of Judgment by the presiding officer of a Court. 

A Deputy Commissioner recorded the greater portion of his proceed- 
ings in pencil, the evidence of the witnesses was only initialed 



“digest and east BEPEBENCER.” 61 

by the Deputy Commissioner, and the judgment was not 
written by the Deputy Commissioner. Held, that although 
pencil writing is not precluded in so many words in the law, 
it is precluded by common sense and common usage ; that 
initialling is not signing, and S. 367 Cr. P. 0., prescribes 
clearly in whose handwriting a judgment must be. 


S. C. 193. 

Ss, 8 and 11 of Act XXII of I8S6. Decrees passed in appeal by Commissioner 
before the date on which pait II of Act XX of 1890 came into force — 
Second appeals from the decrees of the Commissioner presented after the 
said date — Forum for such appeals — S, 54 of Act XX of 1890 — S. 6 of 
Act I of 1868 — Meaning of the ivords “ Repeal of an Act " and ^^proceed- 
ings ” 

The application of S 6 of Act I of 1868, to the provisions of Act XX 
of 1890, amending the Oudh Rent Act XXII ]of 1886, is not 
impliedly excluded by the wording of S. 54 of Act XX of 1890. 

Notes, 

J'. — S. 0. 211 — Proceeding commenced in S 6 of Act I of 1868 as including 
appeals. 

Dist* — S. 0. 293 — “ Competent ’’ in S. 25 Civil Procedure Code. 


S. C. 194. 

S. 332 C. P. C.—O. XXI, ir 100, 101, 103 {V of 1908) — Conflicting execution 
gales — Lis pendens — Art 12 and 13 Limitation Act, 

On a suit by a judgment creditor of H for a declaration of her right 
to attach the property in suit as part of her judgment debtor’s 
estate. 

Held, (1) that the suit was not barred by limitation either under arts 
12 or 13 of the Limitation Act ; 

(2) That in the case of rival purchasers of the same property at 
execution sales he whose purchase is earlier in time and in 
whose case the sale stands unreversed is to be preferred to the 
rival purchaser at a latter date even though the latter may 
have been put into possession ; 
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(8) That the sale to M, Tvas a nullity as nothing passed under it ; 

(4) That the doctrine of lispenclens was applicable to the circums- 
tances under which M. purchased, and (5) that at the time of 
that purchase the suit by H. had reached the contentious 
stage. 

Notes^ 

(4) p — S. 0. 215 — suit to set aside void sale. 


a C. 195. 

S. 52 Oudh Land Revenue Act — Grant for an indefinite period — mnafi grant not 
ripening into abaolnte proprietory right by lapse of time — applicability of 
S. 52 to existing muafi only — Regular suit for possessive of Muafi land, 

1 . That if a grant be made to a man for an indefinite period it 

enures, generally speaking, for his life time and passes no 
interest to his heirs, unless there are some words showing an 
intention to grant a transferable and heritable interest. 

2. That the sons of the original rauafidar held on the same tenure 

and had no proprietory right whatever, and that a muafi grant 
does not by lapse of time and undisturbed possession ripea 
into an absolute proprietory right. 

3. That it was not necessary for the plaintiff to have proceeded 

under Ss. 52 etc of Act XVII of 1876, because those sections 
applied to an existing valid muafi, while the appellant’s con- 
tention was that the muafi had ceased to exist and the respon- 
dents were trespassers. 

Notes. 

^pp, S. C. 209 — Construction of a maintenance grant, 

R.— S. 0. 291 — Construction of gift. 


8. C. 196. 

Bindu Lato — Possession of Joint family property by a widow after the death of 
her husband and of her sons — Exclusion of sons widow — Adverse posses^ 
eiori of widow — alienation of property — Right of her husband^s reversioners 
— Successions. 

Heldf that on the facts of .T (widow) had acquired a prescriptive right 
to the property by adverse possession, thereby defeating the 



“digest and easy refbrenceb.*’ 63 

the titles both of her husband’s reversioners and of her son’s 
widow, that her succjessors were to be looked for among her 
heirs and not among her husband’s heir and that the plaintiff’s 
not being her heirs had no locus standi to question any aliena- 
tion she might have made. 


S. C. 197. 

Ss. 64y 74 a7id 78 Tiansfer of Property Act — Mortgage hy conditional sale-Suit 
for foreclosure — Puisne mortgagor Prionty — Fra^d — 8 65 Pegistration Act, 

A suit for foreclosure by the holder of a mortgage by conditional sale 
(the mortgage being dated in August 1884) was resisted by 
the appellants who held possession under a consolidating mort- 
gage deed, dated in June, 1886. The latter contended that as 
some of their encombrances bore date before August 1884, 
they were entitled to priority over plaintiffs’ conditional 
sale in respect of them, and that their encumbrances, subse- 
quent to August 1884, were also entitled to priority because 
plaintiffs’ conditional sale deed had not been registered at the 
proper office. Held, that appellant’s encumbrances of a date 
prior to August, 1884, did not merge in the deed of June, 
1886, that appellants were entitled to use them against plaintiff 
that they had priority over plaintiff’s mortgage by conditional 
sale, that appellants were members of an undivided Hindu 
family, and that as a condition precedent to foreclosure plaintiff 
must pay off appellants’ encumbrances dating from before 
August, 1884. 

Further held that the registration of plaintiff’s conditional sale deed 
at a Sub Registrar’s office, in the Bahraich District, was a good 
and valid registration— that plaintiff was not bound to satisfy 
himself that the subregistrar performed the duty imposed on 
him by S 65 Registration Act — that no fraud was to be 
inferred from the fact of registration at Bahraich, and that 
therefore plaintiff’s mortgage by conditional sale had priority 
over appellants encumbrances subsequent to date in June, 18^6. 

Notes. 
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S C. 198. 

Ss. 15, 22 a 7 id 24 Oudh Estates Act — A taluqdars jpower of gift and bequest-^ 
Will of a taluqdar in favour of a maintenance holder. 

A Taluqdar bequeathed his taluqdari estate to his son’s widow, such 
bequest to have effect in possession of the determination of a 
previous life estate in the Taluqdars own widow. The Taluqdar 
died within a short time after the execution of his will. On 
suit by the son’s widow after his mother in law’s death to 
recover the estate from the late taluqdar’s nephew, held that 
the will ^as invalid under the last clause of S 13 of Act 1 
of 1869, and that the fact that the plaintiff was entitled to a 
maintenance under S 24 of that Act did not bring a will in 
her favour within the exemption contained in Sub sec (1) of 
S. 13 of the Oudh Estates Act. 

Notes, 

g, 0 . 22 — Constructions of S 13 Oudh Estates Act. 


S. C. 199. 

Settlement Court decree --Under -proprietary, right. Decree obtained by fraud. 
Suit to set aside— Court of Wards. 

1. That a decree of a Settlement Court in favour of an under pro- 

prietary right by bi^t is not an Act of State conferring on 
the birtiya a title direct from Government such a decree can 
be attacked on the ground that it was obtained by fraud and 
collusion. 

2. Court of Wards having without due enquiry admitted a birtiya 

claim to an under proprietary tenure, held not have performed 
the duty incumbent on it under Regulation X of 1893. 

Notes. 

p.— S. C. 200 — Suit to set aside Settlement Court decree. 

(^1) Dist — S. 0. 233— „ jy y> 

4 B. 0. 31 — Impleading of minor. 
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S. C. 200. 

Settlement Court decree — Suit to set aside — Minor — Court of Wards. — Dismissal 
of suit upon a compromise entered into hy the Court of Wards. 

1. A person on whose behalf a claim to the superior proprietary 

right in a village has been preferred in the Settlement Court 
and has been dismissed by a decree of that Court passed upo^ 
a compromise said to have been entered into on his behalf by 
the Court of Wards, has on attaining his majority a right to 
bring a suit in the Civil Court against the representatives of 
the decree holder to set aside that decree and recover posses- 
sion of the village with mesne profits on the ground that the 
compromise had been entered into on his behalf without 
lawful authority. Such a decree is not equivalent to a grant 
of the superior proprietary right in the village by the Govern- 
ment to the decree-holier by name. 

2. A judge who after having completed the hearing of a Civil 

case and fully made up his mind as to the judgment he will 
give on it, is relieved of his office as judge before having had 
time to write his judgment, may after being relieved of his 
office, write a judgment to be pronounced by his successor in 
office. 

Notes. 

(1) Di8t.--S.O 233 — Effect of Settlement Court decree obtained under para. 

5 of Lord Canning’s letter of 12th October 1858. 

F .— 8 0 . 0 . 202 . 

S, C. 201. 

Cl. {10) Stamp Act, 1869. — Fiomissory note written on ILundi impressed 
stamp '' — “ Duly stamped " — 

Applicant was fined for accepting promissory notes payable on 
demand and written on Hundi impressed stamps instead of on 
paper to which adhesive stamps had been affixed. Held, that 
the promissory notes were ** duly stamped” under S. 3 Cl. (10) 
Act I of 1879. 


S. C. 202. 

S. 108 (fO), Oudh Rent Act — Suit jot recovery of occupancy of land from which 
an underproprietor or tenant has been illegally ejected — jurisdiction. 

Plaintiff applicant calling himself a perpetual lessee or under-pro- 
prietor sued for recovery of possession of land leased to him 
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alleging that he had been wrongfully dispossessed therefrom 
by the landlord. Reld^ that these are exactly the matters 
provided for by S. 108 (10), and that the suit was cognizable 
exclusively by a Rent Court. 

Notes, 

Diet- — 10 0. C. 23 (27) — That the real question for decision in the case 

whether the plaintiffs were entitled to succeed to the 
light of occupancy as heirs of the deceased tenant, that 
until such question was determined no relationship of 
landlord and tenant could be established to enable the 
plaintiffs to claim relief in the Revenue Court. 

F.— 12 0. C. 90 (92) — 

S. C. 203. 

Ss 3, 4, 5 and 6 Qamhling Act. 

That gambling is in itself not an oh^ence and only becomes punishable 
as an offence when it takes place in a common gambling house 
or in a public place, and that it is an absolutely necessary 
preliminary to the issue of a search warrant under S. 6 of the 
Act, that the Magistrate or the District Superintendent of 
Police, should have* reason to believe on credible information 
that the house which it is proposed to search is used as a 
“ common gaming house.” 

Notes. 

Disc* and Exp- — 5 0 . 0 . 37 — Ground for issuing warrant under the Act. 

S. C. 204. 

S. 283 0. P. C/,—0. XXI, r. 63 (V of 1908 )— 63 Transfer of Froperty Act — 
Claim to property under aftachinent — Benami h ansaction. 

1. Bwdenof proof— In a suit under S. 283 C. P 0 , where the 

plaintiff is impeaching the disallowance of her objection in the 
execution depaitment, the burden is on her to prove that at 
the date of attachment the property in suit was her property 
and not the property of the judgment debtor. 

2. Execution of a registered conveyance and part payment of price— • 

Under such circumstances the purchaser has no right to a 
decree for immediate possession without previous payment of 
the balance. 
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8 Effect of absence of mutation of names — Such absence lends little, 
if any, support to the inference that a transfer is fictitious. 
Nor should the tiatisferor leaving the transferee temporarily 
in possession be construed as shewing that the transfer wag a 
mere sham, when the parties to the transfer are near relatives. 

4. S. 63 Transfer of Proport y Act, — A transfer of property made Sy 
a judgment debtor merely to raise money to pay ofC other 
debts and to defray the costs of an appeal agaist the decree is 
not voidable at the option of the judgment creditor under S. 
58> Ihe words “good faith ” in S 53, do not mean “ without 
knowledge of the debtors liabilities, ’"^but “ unaccompanied by 
any trust, express or implied, in favour of the transferor.” 
When an attaebment is made in execution of a decree, which 
is subsequently reversed on appeal, and is then restored on 
second appeal, a private alienation of the attached property 
made during the continuance of the attachment, before the 
reversal of the decree by the first Appellate Court is void 
against the decree holder’s claim to sell the property, but only 
for the recovery of the amount for the realization of which the 
attachment issued. 

Notes. 

App> — S, C. 209''-Conduct and acknowledgment of title— Constructioi: of 
gift. 


S. a 205. 

Pre-emption — E.vistanee of yight of^ no defence to suit by purchaser for possession. 
That the existence of a right of pi’o-emption in a person in possession 
of a property is not a good defence to an action brought 
against him by a purchaser of the property for possession. 
The only way to enfoi’co such a right is by separate suit. 

Notes. 

App- — 2 0, C 9 — ElTect of plaintiff pre-emptor denying title of vendor. 

R. — 6 0. C. 279 — (Not discussed) — Pre-emption as defence to redeem. 


S. a 206. 

Ss, 477 and 195 Or. P. 0. — Sanction — Contradictory statement. 

When a witness makes a statement before the Court of Sessions which 
contradicts that made by him before the committing Magistrate, 
and there is no evidence to show which statement is true, a 
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Sessions Judge has no jurisdiction under S. 477, to charge the 
witness, in the alternative, with having intentionally given 
false evidence, either in hi ^ evidence before the Sessions Judge, 
or in his evidence before the Committing Magistrate and to 
commit and try the said witness on such charge. 

Note^i, 

Cite — S. C. 232 — (Not discussed). 

S. C. 207. 

6S Oudh Land Devenue Act — Besumption “ in part, ” — 

That the words in part ” in S. 53 must be taken to refer to the area 
of the resumed muaji and not to the terms on which the land 
i.«, in future, to be held, and that a Civil Court has no power 
either to compel the land lord to retain the ex muafidar as a 
tenant, or to fix the rent at which the latter shall continue to 
hold as a tenant. 

Notei>, 

j)jgg — 2 0. C. 295 — Resumption “ in part ” 

S. C. 208. 

Pre-emption — Preemption from omissian to gice notice to pi'e-emptor — Price 
fixed in good faith — Meaning of the words good faith Ss, 10 and 13 
Oudh Laws Act, 

That the enquiry as to the market value should not have been made 
unless and until the Court was satisfied on evidence before it 
that the price entered in the sale deed had not been fixed in 
good faith. 

The pre-emptor must pay even a “ fancy price,” if that be the price 
agreed on and actually paid and received. Meaning of the 
words good faith ” explained. 

Notes. 

Exp* — 1 0. C. 217 — Market price and bad faith. 

a.^4 0. C. 247- 


S. C. 209. 

Maintenance ^rant — Construction of. 

Where a grant of an estate for the maintenance of the grantee pur- 
ported to be ‘‘ hamesha ke Uyee^ Held that these words do not 
imply the grant of an estate of inheritance and that grant 
enured only for the life time of the grantee. 
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Notes. 

Doubt — S. 0. 291 — Construction of grant by Hindu, 

S. C. 210. 

S, 302 Penal Code — Murder ivith ferocity — Where murder, though not pre- 
meditated, is carried out with deliberate and persistent ferocity, sen- 
tence of death should be passed. 

Notes. 

R •— S. C. 216 — Practice and law as to severity of sentence, (distinguished on 
the facts.) 

S. C. 211. 

Appeal — Suit instituted before S. 11 of Act XIV of 1891 came into force admis^ 
sihility of second appeal — 

Thftt a second appeal in the suit presented after April 1891, was a 
“ proceeding commenced ” within the meaning of S. 6 of Act I 
of 1868, (the General Clauses Act) and that its admissibility 
was governed by S, 21 of Act XIII of 1879, and not by S. 584 
of the Civil Procedure Code. 

Notes. 

Dist- — S. C. 293—“ Competent ” in S. 25, 0. P. 0. 

^pp. — 1 0. C. 160 — Appeals being “ proceedings ” within the meaning of 
S, 6 of Act 1 of 1868. 

S.C. 212. 

Partnership — Suit by a retired partner for accounts and distribution of assets 
of a firm. All members necessary parties Non-joinder — 8. 22 Limitation 
Act. 

That the ten additional defendants were necessary parties to the suit- 
being members of the dissolved firm, that the suit against 
them was time barred and that the suit was therefore, bad for 
non-joinder, as it could not proceed against the original defen- 
dants only. 

S. C. 213. 

Arts 32, 120 and 142 Limit 'ition Act — Suit for possession of land by removal of 
— Commission for local investigation. 

1. It was an obviously appropriate course to appoint a Commissioner 
to hold a local enquiry for the purpose of ascertaining the age 
of trees. 
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2. The Commissioner was bound to record in writing the evidence 
of the witnesses he had examined and to return their deposi- 
tions with his report to the Court, and that the Court was 
bound to take that report and depositions into its consideration 
as being a part of the record, and^'was not bound to examine 
the Commissioner as a witness unless it thought fit. 

3. When to a suit foi’ rocovery of possession of immoveable property 
from a trespasser is joined with a prayer for permission to root 
up trees planted by the trespasser, the limitation rule iwS not 
thereby affected 'Ihe article applicable is Arc 142 Limitation 
Act. ‘ 

S. C. 214, 

Pie-ernption — Omission to alle^je readiness to pay the price found to have been 
actually paid — Disinissal of suit. 

That under the circumstances of the case, the plaint could not bo 
amended in second appeal ; and that a decree could not, with- 
out amendment of the plaint, be given for pre-emption on 
payment of a sum larger than the sum specifically offered in 
the plaint. 

S. C. 215. 

Suit to set aside auction sale — Ait 12 (a) Limitaiiou Act — Burden of pi oof — 

That if the sale was null and v'oid, then the suit was not barred by 
Art 1*2 (a). 

Notes, 

p. — S. C. 295 — Validity of auction sale svhero certificito granted and sale 
confirmed but no legular attachment. 

R.— 8 0. C. 409 (413, 414) — That a sale without jurisdiction was a mere 
nullity. 

R. — 12 0. C. 47, 297, 299— 

S, C. 216. 

S. 302 Penal Code — Death caused by dashing a child on the ground. 

Where a child 3 or 4 year’s old, threw a clod of earth at a man who 
then seized hereby the legs, swung her round his head and 
dashed her head three times on the ground, shattering her 
skull, and thereby caused her death within an hour, held that 
such a person was guilty of the offence of murder, for which 
the proper sentence was death. 
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S. C. 217. 

S. 17 Guardian and Waids Act VII of 1S90 — Minor — Matters to he considered 
in ap'pointing guardians — That the natural father should, under suitable 
safe guards, be appointed guardian of the minor’s property but that the 
adoptive mother could not be deprived of the guardianship of his 
person. 

Notes. 

p — 4 0 0. 241 — Qualification for guardian not depending on relationship. 

S C. 218. 

Landlord and Tenant — Private award diiecting tenant to pay to landlord a 
ceitain sum on certain agricultural land — Suit to recover the sum awarded 
Ss. 526 and 52G C. P 0.~The second Schedule {V of 1908) — Jurisdiction. 

1. That the party seeking to enforc.e the award was not restricted 
to the procedure allowed by Ss. 525 and 52G C. P. C., but 
might have recourse to a regular suit. 

2 That the suit, being suit to recover compensation for breach of 
the contract to pay such sum as might be awarded, was cogniz- 
able by a Civil Court under S. 11 0. P. C. (1882). 


S. C. 219. 

Suit to eject a trespasser — Joinder of plaintiffs — Burden of proof. Under pro* 
prieioi y tenure — J urisdiction 

When the whole title to an estate is vested in one or both of two 
per^ons, they may ioin in a suit to eject a trespasser from 
parcels of land belonging to the estate, and a joint decree may 
be passed in their favour without determining the nature and 
extent jf t ieir respective inteiests in the estate. 

Three such suits brought against the appellant, his father and grand 
father, respectively, weie resisted on the ground that the 
defendants held the land in suit, some under mortgages made 
and others under an under-proprietary tenure granted by pre- 
decessors of the respondents, Heldy that the burden of proof 
lay on the appellant, who on the deaths of his father and 
grand father had been brought on the records of the suits 
brought against them. The allegation as to the mortgages 
and grant not haying been proved, and the defendants having 
been shown to have occupied the lands for their private culti- 
vation during the subsistence of certain leases granted by a 
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predecessor of the respondents to the appellants father and 
grand father for the farm of the entire villages in which the 
lands in suit lay, held that no tenancy independent of the 
leases, having been created by the defendants occupation of 
these lands and their continuance in occupation of these lands 
after the determination of the leases being mere acts of tres- 
pass, the suit to eject them had been rightly brought in the 
Civil Court, 


S. a 220. 

Small Cause Court suits S^oHjication of 14th April 1891^ under S» 40 (3) Act 
XX of 1890 {N, W, P. and Oudh). 

Suit of the nature cognizable by Small Cause Courts within the 
meaning of the Notification, are suits of the nature cognizable 
by Small Cause Courts, in which the value of the subject 
matter does not exceed Rs. 500. 


8 . 0 . 221 . 

Witness — Competency of child to testify — S, 1 18 Act I of 1872 Nature of doubt 
to which accused person is entitled. 

The proper test of the competency of a child to testify is not whether 
it understands the nature of an oath, but whether it is able to 
understand and give rational answers to questions put to it. 
The doubt which entitles an accused person to an acquittal is 
a reasonable doubt and no other. 


S. C. 222. 

Appeetl^^Baising of new point in — 8. 13^ 22 (d), 8 Oudh Estates Act^Suit to 
set aside Will of a Talukdar — Art 91 Limitation Act — Doctrine of election, 

1 . That the appellant having in his plaint neither set up title as 

heir at law nor objected to the devise as invalid for want of 
registration could not be allowed to raise this new question in 
appeal. 

2. That the suit, regarded as a suit by the appellant as heir at law 

to set aside the devise to the respondent, was not barred by 
limitation under Art 91 Limitation Act. 

3. That the doctrine of election does not apply to the Wills of Ta- 

luqdars made under Act I of 1869. 
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4 That, if the doctrine did apply to such wills, no case of election 
would be raised by a will not duly executed. 

6. That a presentation of a will and codicil by the testator to a 
Registering officer subsequently to their execution for the pur- 
pose of having them registered, and an acknowledgment of 
their execution at the time of such presentation do not constt- 
tute a fresh execution within the meaning of S. 13 of Act I 
of 1869 

6. That a devise of a portion of a taliiqa made by a Talnqdar entered 
in the second of the lists prepared by^S 8, to the person who 
would have been the heir at law to the taluqa, if the Act had 
not been passed, does not require to be made by a will regis- 
tered within one month from the date of its execution. 

Notes. 

(1) F. — S. C. 993 -“Construction of plaint as disclosing alternative claim. 

(5) P. — b 0. C. 345 — Construction of S. 13, Oudh Estates Act 

( 1 ) R,--8 0.C, 45 (51) — Opening a new case upon the Sanad was not 

allowed. 


Not published. 


S. C 223. 


S C. 224. 

Execution of decree — Devise of taluka to certain persons in sticcesston for life and 
remainder in fee. 

Grant by Crown to a life tenant of an absolute estate. Declaration 
of trust by grantee in favour of surviving devisee — Transfer 
by gift by grantee in breach of trust — Attachment of part of 
taluJca in execution of money decree against grantee and trans- 
feree — Objection to attachment by heir of remainder man 

Trust — Escheat — Property not saleable in execution of decree 
against transferee S. 56 Act II of 1882 — S. 283 0. P. C. — 
Appeal. 

Notes* 

F,— S. 0. 302 — Construction of Will — Remainder by devise. 
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S. C. 225. 

Ss. 42^ 283 0. P. 0.=0. 7/, 1 {V of 1908) — Suit seelting dedarcition that 

property is saleable in execution of decree. Frame of suit — S. 7 Court Fees 
Act (FJ/ of 1870) — Mea^nng of “ consequential relief is prayed ” 

1. That the suit was not open to the objection that it was not framed 

in accordance with the provisions of S. 42 0. P. C. 

2. That the words “ consequential relief is prayed ” mean “ is prayed 

from the Court trying the suit brought to obtain the declara- 
tory decree ” 

3. That the suit in respect of the first declaration sought (that the 

deed of gift and sale be declared void) required a Court-fee 
of Rs. 10 and that in respect of the second declaration sought, 
(that the properties be declared liable to sale) it required a 
Court-fee of Rs. 10. 


S. C. 226. 

S, 42 Specific Belief Act^Effect in mutation of names in Collector's register. 

Suit for declaration of right of ownership — Plaintiff, if in possession 
not bound to sue for possession, because defendant's name 
is entered in the Collector’s register— Right to sue for arrears 
of rent and take proceedings to eject a tenant under Oudh 
Rent Act independent of entry of name in the register. 


S. C. 227. 

jS. 146 Cr. P. C — Enquiry into question of title — Possession — Attachment of 
pvcyperty pending decision. » 

That a lengthened and minute enquiry into questions of title, involv- 
ing consideration of voluminous docuraentaiT’ evidence neces- 
sarily entails an expenditure of time and labour opposed to 
the intention of S. 145 which is avowedly limited to one issue 
of possession, the object aimed at being mainly the immediate 
avoidance of a breach of the public peace. The Magistmte 
was consequently directed to attach the property in dispute 
until the rights of the parties be decided by a competent 
Civil Court. 
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S. C. 228. 

Benamt purchase — Transfer to one person for consideration paid hy another 
Resulting trust-^Bare or quasi trust. 

Certain properties were severally purchased by a father in the name 
of his minor son. The father paid the purchase money? 
There was nothing to show for whose benefit the properties 
were purchased. Held, that the presumption proper to be 
made in such a case was that the son^s name was used benami 
for his father ; and that on these purchases, therefore, trusts 
of the legal estates resulted to the father who supplied the 
purchase money, and the son, as a bare or quasi trustee was 
not entitled to resist an application by the holder of a decree 
against the father for sale of his judgment debtor’s beneficial 
interest in the properties. 


S. C. 229. 

S. 288 Cr. P. 0 . — Use of the evidence of a ivitness taken before the Committing 
Magistrate. 

That a Judge is bound to put to the witnesses whom he proposes to 
contradict by their statements made before the Committing 
Magistrate, the whole or such portions of their depositions 
as he intends to rely upon in his decision. 

S. C. 230. 

S, 203 Cr. P. C. — Dismissal of complaint — Case subsequently forwarded to the 
Magistrate hy the Police — Magistrate competent and bomul to entertain case. 

A Magistrate is not only competent, but is bound, to entertain a 
cognizable case forwarded to him by the police notwith- 
standing he may have previously dismissed the same case, 
under S. 203 Cr. P. O. on a complaint. 


S. C. 231. 

S. 622 C* P. C.==S. 115 (V of 1908) — Delay in applying for revision. 

That in as much as the Court executing the decree had carried out 
the District Court’s order of remand and had set aside the 
sale and the applicant had appealed against that order to the 
District Court, and all these proceedings had been held^in 
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consequence of the applicant’s neglect to invoke the aid of the 
Court for nearly a year^ there was an objection to interfere 
on revision. 


S. C. 232. 

Ss. 195' and 537 Cr. P. C, — 8. 193 Penal Code— Sanction to prosecution giving 
false evidence — Alternative charges 

1. S, 195 of the Code does not apply to the prosecution of a person 
on alteitiative charges of giving false evidence either before 
the Police Officer investigating a case under Chap. XIV of 
the Code, or before the Magistsate at the time of the Police 
investigation, and where therefore the accused can not be 
said to have given false evidence in relation to proceedings 
before the Magistrate. 

2 If a case in which a complaint by the Court is required by 
S. 195, no such complaint is made, the defect^ would be cured 
by S. 537 Cr. P, C. 

S. C. 233. 

Settlement Court decree — Second summary settlement. 

Settlement of a village with a person other than a Talukdar Lord 
Canniing’s letter, dated the lOth October 1859, para 5 — Effect 
of settlement of village with same person at next settlement — 
Grant — Claim to village by person who was a minor during 
such settlement Junsdiction of Civil Court — Fraud. 


S. C. 234. 

5. 307 Cr, P, 0. — Trial hy Jury — Reference to Iligh Court under S, 807 — 
Power of High Court. 

The test ought to be applied whether reasonable and contious men 
might be disposed, on the evidence made before them in the 
case, to entertain a doubt as to the accused person’s guilt. 
If such might be the case, then the Court should not interfere 
with the verdict, even though it should incline to oonolusiona 
different from those adopted by the Jury. 
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S. C. 235. 

Hindu haw — Mitaksfiara — Inheritance — Kayastha — Sudra— Illegitimate son 

1. Assuming that Kay’asthas were Sudras, the illegitimate issue of 

a Kayastha by a Mohammedan kept woman are not entitled to 
inherit his estate, and that, if Kayesthas were not Sudras but 
members of a higher class, the estate of a Kayestfia could not 
under the law devolve upon his illigitimate issue, it being 
only among Hindus of the Sudra class that illegitimate 
children inherit 

2. That where a Hindu lived and died in caste, and associated with 

his relatives, the devolution of his property must be regulated 
by the law which governed him, and his illegitimate issue 
were not entitled to retain possession of his property, as against 
his collateral heirs, on principles of justice, equity ind good 
conscience. 


S, C. 236. 

S. 9 Act 1 of 1878 (Opium Act) — Illicit possession of opium— ^Presumption, 

A prima facie presumption of guilty possession arises from the fact 
that the opium was found in that part of a dwelling house 
which is in exclusive occupation of the accused. 


S.C. 237, 

Grant of land for maintenance — Condition against alieyiation S. 17 Oudh Civil 
Court A ct — Valuat ion — J urisd iction. 

( 1 ) Hekf on the question whether the amount of or value of the 
subject matter in dispute exceeded Rs 10,000, the pacuniary 
limits of the jurisdiction of the Subordinate Judge, that what* 
ever the amount of the mortgage money, principal and interest, 
might be, the value of the subject matter of the suit could not 
exceed the value of the plaintifE’s interest in the land. 

2. That the restraint being only partial, this condition was probably 
valid. 

Notes. 

DUt.— 4 0. C. 163 — Condition restraining alienation. 
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S. C. 838. 

<S. 244 0. P. 0, «= S. 47 Act V of 1908 — Decree for possession of land on payment 
of a specific sum of money — Suit for possession of the land on payment of 
such sum, 

0. in 1867 obtained a decree for possession of a share in a village 
subject to the payment of Rs. 185. In 1889 his heirs sued for 
possession of the share on payment of that sum. They sued 
as if the decree was a mortgage, and the relief they claimed 
was to redeem it as such. 

(1) Heldy that the decree was not a declaratory deci’ee, but one 

capable of being executed. 

(2) ' That the suit was barred by the provisions of S. 244 0. P. 0. 

Notes, 

B, — S 0, 256 — Decree for redemption containing no bar — Remedy by second 
suit or execution of decree. 

Dist.— 1 0. 0. 289. — Effect of Settlement Court decree for redemption. 

Dist.— 8 0. 0. 361 (367) — Second suit for redemption not barred where a 
Settlement Court decree did not 6x a time within which 
the mortgage money was to be paid. 

S. C. 239. 

Ss. 488 and 490 Gr, P 0. — Mohammedan husband — Order for maintenance of 
wife — Divorce — EnioTcenie,nt of order. 

That the Magistrates were bound to enquire into the objection filed by 
the husband, and if they found that the husband had, as a 
matter of fact, validly divorced his wife, to refrain from 
enforcing their original order. 

S. a 240. 

Ss, 10 and 111(0) Transfer of property Act^Pormanent and heritable grant by 
ivay of lease — Condition against alienation — No proviso for re-entry in case 
of breach of condition — Forfeihire. 

That the condition against alienation was not void merely by reason 
of the omission to add a proviso for entry in case of breach 
of the condition, but it could not give rise to a forfeiture 
determining the lease, and therefore the suit for recovery of 
the lands was not maintainable. 

Notes. 

— 7 0. 0. 265 — Effect of condition against alienation by lessor. 
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S. C. 241- 

S.S68{b) 0. P.0.^0 XLI, 0. r.27 (F of 1908.) Appellate Court— Additional 
evidence — Siibskmtial can se. 

Where an Appellate Court being of opinion that the plaintiff had 
prosecuted his case properly in the Court of first instance, 
allowed witnesses to be examined whom the plaintiff might^ 
have called, but did not choose to call, held, that this proce- 
dure was not authorized by S 568 (6), and the additional evi- 
dence so taken was not legal evidence and could not be regard- 
ed as relevant. 

Noies. 

App* — 1 O C 199. — Grrounds for admitting additional evidence. 

s. c. 242. 

Witness — Examination of a child without affirmation S, 5 Oaths Act (X of 
1878) S, 118 Evidence Act (I of 1872) Ss. 304, 304 A and 323 Penal 
Code. 

1. A child who is examined as a witness should be examined on 

oath or affirmation, whether he understands the nature of an 
oath or not. 

2. * Where two persons hurt another, who was suffering from conges- 

tion of the lungs, intentionally, but without the intention 
of causing death, or causing such bodily injury as was likely 
to cause death, or the knowledge that they were likely by their 
acts to ca\i 80 death, and by their act caused the death of such 
other person, held, that they were improperly convicted of an 
offence under S. 304, that S. 304A was not applicable to the 
facts of the case, and that they had committed an offence 
punishable under S. 323. 


S. C. 243. 

S. 9 Specific Relief Act — Constructive possession by receipt of rent — S. 108 (10) 
Oudh Rent Act — Suit by a tenant for recovery of occupancy of land from 
which he has been illegally ejected by landlord. 

S. 108 (10) does not bar the remedy provided by S. 9 Act I of 1877. 

S. 9 Specific Belief Act, is only intended to apply in cases where the 
plaintiff has been in pyhsical posse.ssion of property and has 
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beeu forcibly dispossessed therefrom without his consent and 
otherwise than in due course of law, and not in cases where 
his possession has been purely constructive by virtue of the 
receipt of rent from the ry^ts who are in physical possession. 
Notes, 

’Not P.~14 0. 0. 60 (61). 


S. C. 244. 

S, 65 Otidh Lanl Revenue Act —Grant for Janhazi Resumption — ** Valuable 
consideration,''' 

That ‘‘ valuable consideration” means “ money or money’s worth.” 

Held, that where land had been granted rent free in lieu of 
the grantee’s Janhazi, that, the consideration for the grant 
not being money or money’s worth, the land had not been 
acquired for valuable consideration. 

Notes. 

^pp, — S. C. 288.— -Valuable consideration S 62 Oudh Laws Act. 


S. C. 245. 

House — Bight of occupancy — Custom Burden of proof . 

That it lay on the plaintiff to prove the custom under which he was 
entitled to eject such tenant at any time on payment of 
compensation. 


8. C. 246. 

{108{15) Oudh Bent Act — Jurisdiction of Civil and Revenue Court, Arts 62 and 
127 Limitation AcU 

Held, as regards the claim for half the money realized by B under 
the bonds, that the suit was not one of the nature described 
in S. 108(15). 

Held, also, as regards such claim, that the bonds and the moneys 
which had been realized by B in respect thereof could not 
be treated as the joint property of a joint family, and there- 
fore Art 62 applied to the suit. 
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S. C. 247. 

S* 392 0. P. 0. =0 XXVI r 9 (V of 1908) — Oommmion for heal investigation 
— Illegitimate use of the powers conferred hy the section^ Admissibility in 
evidence of report of Commissioner. 

That the report of, and the evidence taken by, the Commissionei^ 
ought not to be regarded as evidence in this case. 


S. c. 248. 


Pre-emption. 

1, Limitation — The law of limitation for pre-emption suits is to be 

found in Art 10 Limitation Act, and notin 53. 11 Oudh Laws 
Act. 

2. Equity of redemption. — An equity of redemption does not admit 

of physical” possession within the meaning of Art 10 Limita- 
tion Act. 

3. Omission to give notice-fraud —The mere intentional omission of a 

vendor to give a pre-emptor the notice of proposed sale does 
not amount to a fraudulent concealment of the pre-emptor’s 
right to sue to enforce the right of pre-emption. 

4, S, 18 Limitation Act. — A plaintiff claiming under S. 18 to have 

the time limited for instituting the suit computed from the 
time the fraud first became known to him, is bound to prove 

Prima facie j that he remained in ignorance of the fraud till the time 
when, according to his own admission, he became aware of it ; 
otherwise the suit muat be taken to be barred by time. 


Notes, 


App. — 1 0. C. 263 — Equity of redemption incapable of physical 
possession. 


S. a 249. 


Appeal* 

Notification of the Judicial Commissioner, dated the 14th April 1891 
— S. 40 (3) Act XX of 1890, decree of Munsiff’s Appealable 
to the Subordinate Judge. 
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S. C. 250. 

Land Acqmsition Actj JS70 — Beference to Court of conflicting claims to whole 
compensation — appeal — 

1. That the four distinct sets of conflicting claims respecting four 

distinct wells ought to have formed the subject of four distinct 
references by the Collector, and four distinct decisions by the 
District Court, and if necessary four distinct appeals. 

2. That, the District Court’s decision was appealable. 

S.C 251. 

Witness — Statements hy ivitness inconsistent with his evidence — Witness to he 
cross-examined before proof of such statements. 

Where, in order to impeach the credit of the complainant and one of 
his witnesses, the accused called witnesses to prove former 
statements orally made by the complainant and his witness 
inconsistent with parts of their evidence, vvithout having cross 
examined them as to the alleged statements, held, that the 
Court below was quite right in refusing to attach any impor- 
tance to the one sided account of the alleged statements. 

S C 252. 

Si. 74, 75 Ondh Land Revenue Act — Partition of mahal-^question of title , — 

The decision of a question of title, and the decision passed in appeal 
from such decision, are not summary decisions liable to be 
questioned by the objector in a regular suit to be thereafter 
instituted in a Civil Court, 

S C 253. 

Hindu Law. — Mother — Be-marriage — Right of inheritance to son's estate — S* 2 
Act XV of 1856-- Custom. 

1. That Act XV of 1856 did not apply to the case. 

2. That, even if it did apply, it would not debar the mother from 

inheriting her son’s estate. 

3. No tribal custom of exclusion proved. 

4. That the mother was not excluded by Hindu Law from inheri- 

ting her son’s estate by reason of such re-marnage. 
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8. C 254. 

Ijdiidlovd and Tenant — Notice of ejectment — Cancellation of notice for possession 
of land— Jurisdiction— 8s. 61^ 62^ 108 (4), 124 (5) and 135 Oudh Rent 
Act — Res Judicata — Suit hy a landlord for a declaration of title. 

The plaintiffs’ uncle served the father of defendant with a notice 
of ejectment The latter instituted a suit to contest the notice.-i 
This litigation finally resulted in a finding that the defendant’s 
father was a tenant with a right of occupancy. Afterwards 
the plaintiffs sued the defendant in the Civil Court for posses- 
sion of the lands alleging that the defendant’s father had been 
a tenant not holding on special terms. 

Heldy that the Civil Courts had no jurisdiction to entertain the suit. 
Notes. 

App. S. C. 261 — Form of suit against tenant in Civil Court where notice 

cancelled in Revenue Court. 

jjjgg — 1 0. C. 172 — Construction S. 124 A. B. D. Oudh R^nt Act. 

jipp. — 2 0. C. 79 — Form of suit by landlord against tenant where question 
of title involved — Jurisdiction of Civil and Revenue 
Courts. 

Jp , — 3 0. C. 365 — Form of suit by landlord against tenant where question of 
title involved — Jurisdiction of Civil and Revenue Courts. 

Digs* — 4 0. C. 314 — Construction of S. 124 B. 

Aop* — 0. C. 314 — Amendment of plaint. 

J^.^5 O. C. 173 — Amendment of plaint. 

O. C. 294 — S. 264 C. P. C. of 1882 refers only to land in the occupation 

of a person not a party to the suit. 

R..-12 0, 0. 164 (167) 


S. C. 256. 

Partnership — Partner's power to hind co-partners — Authority to draw Bundi— 
S. 25 Act IX of 1887. 

Heldy that the plaint did not disclose a complete cause of action 
against the partners other than A, and the liability of such 
partners was not established. 
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Held^ also, that, this being so, the decree of the Court below against 
such partners for the amount of the bill was not “ according 
to law,’’ and the case was one in which the High Court could 
interfere. 


S. a 256. 

Mortgage- ^Settlement Court decree — Res Judicata — Decree for redemption on 
payment of a specific sum — Suit for possession on payment of such sum — 
Ss. 13, 244 C, P. a«Ss. 11 and 47 (V of 1908). 

1, That the suit was barred by S. 244 C. P C. 

2. That if the wording of the plaint could be varied, and the suit be 

regarded as one brought to redeem it would be barred by S. 13 
C. P. C. 

Notes 

1 0. C. 289 — hhfect of Settlement Court decree for redemption, but 

containing no bar — Second suit to redeem. 

0 O. C, 239 — Effect of. Settlement Court decree for redemption, but con- 
taining no bar — Second suit to redeem. 

B,. — 8 0. 0. 261 (370) — (Not discussed) — 

0. C. 257 (263) and (264)^ 


S. C. 267. 

Death of parties — Deo’ee against dead defendant. 

That a valid and effectual decree can not be passed by a Court against 
a dead man 


S. C. 268. 

Execution of decree — Decree for possession of immovable property and mesne 
profits — Assessment of mesne profits in execution of decree ---Costs of collec- 
tion — Interest, 

Meld, 1. On the point whether, on assessment of mesne profits, the 
Judgment debtor was entitled to be credited with his costs 
of collections, that the judgment debtor, though an intruder 
must be considered a bona fide intruder, and, even if he were 
not entitled to be so considered, he ought, according to the 
sounder opinion to be credited with such costs, 
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2. That as the decree said nothing about interest, the decree holder’s 

claim to such interest was not tenable. 

3. That the costs of funeral could not be set off against the decree 

holder’s claim for mesne profits. 


S. C. 269* 

Ss. 52 to 55 Gudh Land Revenue Act’-— Resumption of rent free grants— Appeal. 

That orders made by the District Courts declaring grants to be 
liable to resumption or dismissing applications for such decla- 
rations are appealable. 

A grantor applied under S. 53 Act XVII of 1376, for a declaration 
of the liability of the grant to resumption. The grant was 
held under a written instrument in which the grantor express- 
ly agreed that the grant should not be resumed. After the 
applicant’s death the application was continued by his sOn. 

Heldy that the provisions of S. 52 barred the application. 

Notes. 

Aff.-S. C. 263— Orders passed under S. 52 are appealable to the Judicial 
Commissioner. 

Aff-S. 0. 276 — limitation in resumption cases. 

F. — 2 0. C. 67 — Applications p.assed under S. 52 are suits, and orders passed 
thereon are decrees. 

App- — 3 O. 0. 365— Inapplicability of Ss 52 and 53 Oudh Laws Act to 
revenue free lands. 

App* — ^ 0. C. 97 — Inapplicability of Ss. 52 and 53 Oudh Laws Act to 
revenue free lands. 


Sa Ca 260a 

Landlord and Tenant — Tenant without a right of occupancy — Suit to contest 
notice of ejectment — Denial of landlord's title — Forfeiture. 

Where a landlord serves a notice of ejectment and the notice is con- 
tested on the ground that the relation of landlord and tenant 
does not exist between the parties, and the notice is cancelled 
on that ground, the landlord should not sue in the Civil Court 
for the ejectment of the tenant, but should bring a suit in 
that Court for a declaration of his title, Having obtained 
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such a decree, he should, if he desires to eject the tenant, 
institute fresh proceedings in the Revenue Court. 

Notes. 

Dist — 1 0. C. 210— Jurisdiction of Civil and Revenue Courts in suits 
between landlord and tenants. 

Iff— 2 0. C. 79 — Jurisdiction of Civil and Revenue Courts in suits between 
landlord and tenants. 

P. — 3 0. 0. 105 and 365 — Jurisdiction of Civil and Revenue Courts in suits 
between landlord and tenants. 

R.— 4 0. C. 175— Jurisdiction Civil and Revenue Courts in suits between 
landlord and tenants, 

^pp. — 4 0. C. 314— Jurisdiction of Civil and Revenue Courts in suits 
between landlord and tenants. 

R —5 0. C. 173 — Jurisdiction of Civil and Revenue Courts in suits between 
landlord and tenants. 

R.-12 0. C. (167)- 


S. a 261. 

Suit for recovery of land demised. 

Denial of demise — Affirmative case set up by defendant — Failure to 
prove demise— Taluqdari title — Plaintiff not entitled to attack 
affirmative case — Amendment of plaint — Tenants holding over. 
Suit for ejectment of tenant dismissed — Ss. 54 and 108 (4) 
Oudh Rent Act — Suit in the Civil Court for possession of the 
land not maintainable. 

Notes. 

g. 0. 293 — Onus on plaintiff to prove his case. 

4 0. C. 314 — Form of suit by land-lord against tenant in Civil Court 

where question of title involved* 

p, — 5 O. C. 97 — Onus — Suit for possession — Adverse possession. 

B. — 12 O.C ('IB?) — Suit for declaration by under-proprietor. 

S. C. 262. 

1 , Eevtew of judgment. 

Where the grounds on which a review of judgment was sought were 
such as might have been argued on behalf of the applicant at 
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the original hearing of the case, and the application for a 
review of judgment was merely an attempt to have the case 
re-argued, held, that the application ought not to be granted. 

2. S. 206 0. P. 0.=0. XX, r 6, S, 152 (V of 1908). 

The words “ at variance with the judgment,” mean at variance with 
the mandatory part of the judgment. 

3. An application for the amendment of a decree. 

On the ground that is at variance with the judgment cannot be 
amended, bo as to convert it into an application for review of 
judgment where the time limited by law for such an applica- 
tion has gone by. 

Party to begin. 

That the party receiving notice to show cause against the application 
for a review of judgment is entitled to begin. 

Notes. 

(Ij F. — 3 0. C. 279 — Grounds for review of judgment. 


S. C. 263. 

Resumption 52 Oudh Land Revenue Act. 

1. A grant of laud, effected by a lease which fixes the rent of the 

land in*perpetuity, is resumable if the rate of rent is a favour- 
able one, 

2. The term “ rent ” in S. 62 means “ rent and not “ revenue 

3. The words “ at a favourable rate of rent "in S. ,52 mean at a rent 

which is not a “ fair, reasonable and equitable rent.” 

4. The plaintiff must prove that the rent reserved is favourable. 

Notes. 

F, — 3 0. 0. 268 — Construction of “ grant of land at a favourable rate of 
rent ” in S 52, 

S. a 264. 

1, Oonstruction of written statement. 

It must be construed with reference to the entire document and not 
merely to parts of it, in order to ascertain what defence it 
contains. 

2. Duty of person defending suit on behalf of minor. 

It is his duty to put the plaintiff to the proof of all material facts, 
and to set up all the available defences. 
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3. Muhammedan Law — Contract hy guardian, 

A gaardian who has the care of the person and property of a minor 
can enter into a contract which is advantageous to the minor. 

4. Suit for money lent to guardian for minar — Facts which the lender must 

ordinarily prove. - 

The lender is bound to prove. 

(а) that he lent the money, and 

(б) that he reasonably believed that the loan would be advanta- 

geous to the minor, or 

(c> that the loan as a matter of fact was an advantageous loan, or 
(d) that as a matter of fact the minor benefited by the loan. 

5 Proof of application of money y tvhen required. 

In any case in which the lender has the control and actual application 
of the money, he is bound to prove the application. 


a C. 266 . 

S. 12 of Act Xlll of 1879 (Oudh Civil Courts) Second- appeal. 

Where the Appellate Court partly allowed and partly dismissed the 
plaintiff’s appeal, and dismissed the defendant's appeal. Heldy 
that a second appeal by the defendant against the decree 
of the Appellate Court dismissing his appeal was admissible 
under S 21. 

2. Plea of mhioritij — Burden of proof — The defendant admitted mak- 

ing a promissory note upon which he was sued, but set up 
the defence of minority. Heldy that the burden of proving 
that he was a minor when he made the note lay upon the 
defendant. 

3. A “ mrasat-nama" alleged to have been executed and deposited 

by minor’s father in the Wasika office was admissible in 
evidence. 

Notes. 

8 0. 0. 94 (103) —Admission of hearsay evidence upon the question whether 
a particular person survived another or upon the question 
whether a man was at the time of his death joint with or 
separate from other members of his family. 
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S. C. 266. 

Landlord and Tenant — Suit for the removal of trees — Art 82 and 120 Limitation 
Act. 

Such suit is governed by Art 32. 

Notes^ 

P,~-6 0. 0. I30.~-Calculation of pleader’s fee— Suit for redemption. 


S. C. 267. 

S. 18 Act Kill of 1879 {Oudh Civil Courts Act.) 

Bedeviption— Value of suit --In a suit to redeem a mortgage the 
value of the subject matter of the suit, for the purposes of 
jurisdiction, is the principal amount secured by the mortgage- 
deed. 

Notes. 

p. — 9 0, C. 96 — Appeal to the District .Judge or to the High Court. 

Dist- — 0, 0 . 42(43)~-Suit for recovery of property subject to certain 
charge, h’orum of appeal. 

R. — 10 0. 0. 291(293) — Forum of appeal doubtful. 


S. a 268. 

Second appeal— Cround—Ss 574. 584, 585 C V.C.^ Ss. 100 and 101 0. XU, 
r. 81— V of 1908. 

It is no ground for a second appeal under S. 584, that the decision on 
which the decree appealed against is based is not one framed 
in the manner required by S. 574, unless it can be shown that 
the decision has failed to determine some material issue of law 
or usage having the force of law. 

Notes. 

— 8 0. 0. 290(291) — A substantial compliance with the provisions of S. 574 
is imperative. 


S. C. 269. 

Security for costs — Appeal — S* 549 C. P, 0. «=»0. XLJ, r. 10 V of 1908. 

Where it did not appear that an appeal was altogether groundless, 
the Court, refused to direct the Appellant under S. 549, to 
furnish security for the costs of the appeal on the ground 
merely of her poverty. 
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B. C. 270. 

Joint land — Co-owners — Building erected on land hy one co-owner without the 
consent of the other — Acquiescence — Injunction directing removal of 
buildings. 

That, as there were no special circumstances justifying the removal 
of the building, the court ought not to direct its removal, but 
should leave the plaintiff to his strict remedy by partition. 

Semhlpf that the mere fact that a co-owner of joint land allowed another 
co-owner to build on the land without objection would not 
constitute acquiescence on his part. 

Notes, 

App* — 7 0. C. 336 — Remedy of Co- sharer to have well b.uilt without his 
consent, demolished. 

App*'~“7 0. 0. 362— ,, 

E— 11 0. 0. 355. — The other co-sharers are entitled to have the building 
removed if they have objected to it at the first possible oppor- 
tunity and no great injury will hereby be caused to the co- 
sharer who has erected the building. 


8. C. 271. 

Bedemption^-Suit by reversionary heir ^8. 91 (h) Transfer of Property Act 

The widow being alive, the plaintiffs as presumptively entitled to 
property on the death of the widow, if they survived her, sued 
to redeem the mortgage. Held^ that they had an interest in 
the right to I'edeem, and were entitled to sue. 

Notes. 

— 8 0. C. 349.— The plaintiff as the reversioner has an interest in the right 
to redeem. 


S. C. 272. 

Parda-nashin woman — Suit to set aside part of a deed executed by her — Burden 
of proofs 

Eeldt that she was bound to give some evidence which showed that 
she was not conscious of the stipulation when she executed the 
deed. The mere fact that she was a parda-nashin woman was 
not sufficient to throw iipon the defendants the burden of 
proving that she was aware of, and fully understood, the stipu- 
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lation. If such evidence had been given by her, the defendants, 
who relied on the stipulation, must show that she was fully 
conscious of the stipulation. 

ffotes. 

^pp, — 7 0. C. 292 — Her position as a plaintiff creates a difference. 

S. C. 273. 

Application for stay of execution — S. 608 0. P. C. = 0. XLF, r. 13 {V of 1908), 
The High Court has no power under S. 608, to stay execution of a 
decree in respect of which an appeal to ’Her Majesty in Council 
has not been admitted. 


S. C. 274. 

iS. 302 Penal Code^^S. 289 Cr^ P. 0. — Power of Court to record a finding of not 
guilty — ATo evidence. 

The “ expression ” in S. 289 Ci. P. 0. means ‘‘no legal evidence 
or proof” and not “ evidence worthy of belief.” 

Where the Sessions Judge disbelieving the evidence, recorded a find- 
ing of not guilty, professing to act under S, 289, held, that the 
order of the Sessions Judge was made without jurisdiction and 
was therefore illegal. 


S. C. 275. 

1. The evidence as recorded by the Sessions Judge not interpreted to the witness. 

This fact only did not invalidate the conviction of the accused. 

2. Bight of prosecutor or accused to cross examine witness called by Court. 

The Court should, as a general rule, give them leave to cross 
examine such witness. 


S. C. 276. 

Besumption of rent free grant — 8s. 63, 55 (6) Oudh Land Bevenue Act XVII of 
1876^ Arts 120, 130 Limitation Act. 

An application, i, e,, suit under S, 53, is governed by Art. 120. The 
right to sue first accrues when the liability of the rent free 
grant to resumption is first denied, 
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Notes. 

F* — 0. 288. — Condition necessary to bring case under S. 55(b) Oudh Laws 
Act 

R. — 2 0. 0. 67. — Application under S. 52 of Act XVIII of 1876, being suits, 
and the application of S. 375, 0. P. 0., to them. 


S. C. 277. 

S$. 164j 364f 533 Cr. G. P. Confession not recorded in language of accused. 

That the error in the record of confession could be cured by the 
provisions of S. 533, which were sufficiently wide to include a 
failure tp comply with the provisions of S. 364 regarding the 
language in which the accused’s statement should be recorded. 


S. a 278. 

5. 373 C P.C.-- 0. XXIII, r. 1 (V of 1908 )— Appeal 

An order granting the plaintiff permission to withdraw therefrom, 
with liberty to bring a fresh suit, is not appealable. 

Notes. 

Rel.-6 0. 0. 48 — Permission to withdraw a suit is not a decree. 


S. C. 279. 

Jurisdiction — Under valuation of suit — Appeal to wrong Court S. II Suits valna- 
tion Act {VII of 1887), 

That as the undervaluation of the suit had not prejudicially affected 
the disposal of the appeal upon the merits, the objection to 
the jurisdiction of the District Judge could not be entertained. 


S, C. 280. 

Suit hy mortgagor for cancehnent of deed of mortgage — Ref usal of mortgagee to 
advance mortgage money — Fraud. Ss 39,53 Act IX of 1872 {Contract 
Act) — Ss. 35 and 39 Specific Relief Act (I of 2877) — 

1. That refusal to advance the mortgage money did not amount to 

fraud. 

2. That such refusal did not entitle the plaintiff to put an end to 

the mortgage transaction, but that his proper remedy was to 
sue for the money agreed to be advanced ; 

3. That the instrument of mortgage did not become voidable at the 

instance of the plaintiff under S. 53 Contract Act, because the 
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defendant had refused to advance the mortgage money, assum- 
ing that such a refusal could be said to liave prevented the 
plaintiff from performing his promise to deliver possession of 
the mortgaged property. 


S. C. 281. 

Redemfiion — Maintenance not a charge on the right to redeem Ss. 39, 91, 100 
Tfansfer of Property Act 

Held, that assuming that tho Muhammedan concubine of a deceased 
Hindu belonging to one of the regenerate classes, and the ille- 
gitimate Son of the deceased by such concubine, had a right to 
receive maintenance from the profits of the immoveable pro- 
perty left by the deceased, such maintenance was not a charge, 
within the meaning of S. 100 T. P. Act, upon the right to 
redeem the property, and they were not entitled to sue to 
redeem a mortgage of the property made by the deceased. 

S. C. 282. 

Settlement Coni t decree, constiuctiou Peipetual lessees'^ — Tenants under 

decree of Court — Ss. 52, 108 (4) Omlh Tieut Act — Jurisdiction of Pevenne 
Court. 

1, That the decree must be looked at as a decree and not as a grant 

by the talinjdar, and must be construed with reference to ita 
terms, the decision on which it was based, the circumstances 
under which it was made, and the intention of the Court which 
made it, to ascertain what interest in the land it conferred on 
the lessees. 

2. (On the construction of the decree) That the lessees did not 

acquire thereunder an under proprietary or quasi under pro- 
prietary right but a tenant right 

3. That the lessees were tenants holding under a decree of Court, ' 
within the meaning of S .52 Oudh Rent Act, and that the 
Revenue Court was competent to entertrin a suit under S. 108 
(4), for their ejectment, and to eject them under S. 52. 

Notes 

6 0. 0, 94 — Construction of Financial Commissioner’s decree for a “ per- 
petual liereditary farming lease ” 

Cite -7 0. C. 265 — Effect of condition against alienation by lessee and right 
of entry. 
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S C. 283. 

Mesne profits — Ss, 21U («) (^) 0. P. 0.=5 2 (12)^ 0. XX, r, 12; 

8. 47 (V of 1908). 

1. Decree atoarding possession of immoveable property with mesne profits from 
a certain date. No inquiry directed by decree — OotBtruction of decree 
That the Court, in decreeing “ mesne profits from the date of the 
plaintiff’s father’s death,” intended to grant such profile up to 
the time of possession. 

2. That the Court executing the decree had power to determine the 
amount of mesne profits under S. 244 (a) C. P. 0. 


8, C. 284. 

8. 476 Gr. P. 0, — Preliminary enquiry. 

1. The High Court as a Court of revision can interfere with an 

order under S. 476, sending a case for prosecution before a 
Magistrate. 

2. That the order of the Magistrate was not bad by reason of there 

having been no preliminary inquiry under S. 476, or of there 
being no evidence on the record of his proceedings under 
S. 203, contradicting the case which he thought to be false. 

3. That considering the contradictions in the statements not only 

of the two complainants but also of their two witnesses, 
the discretion vested in the Magistrate under S. 476 was not 
exercised on insufficient grounds, and the order passed by 
him was not bad by reason of the fact that he did not examine 
two of the witnesses of the complainants. 


S. C. 285. 

S. 9 Opium Act (/ of 1878)— -Sale by servant. 

A sale by a servant of the licensee of opium on behalf of his master 
can not properly be said to be a sale of opium without a 
license, and punishable under S. 9 of that Act. 


S. C. 286. 

Mesne profits — Decree silent as to mesne profits —Claim by decree-holder for mesne 
profits from the institution of the suit until delivery of possession.-— ANhothov 
or not mesne profits subsequent to the institution of the suit are claimed 
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For S. C. 290 read. 

S. C. 290. 

Regulation — 1825 — XI^s. 4, clauses (1) a?id (5) — Alluvial lands — “ Gradual 
acQession^' meaning of^as tised binder s, 4, clauses {!) and (5)^ Regulation XI 1825. 
The plaintiff’s case was that when the n'ver G, by shifting its course to 
the east in 1880-1885, had transferred a parcel of land, measuring 700 bighas, 
situate at tfie south-west corner of his estate If, from If, on the eastern side, 
to If, the defendant’s estate, on the western side of the (jhannel of the river, 
the defeitdant t/ook po.ssession of this pa-rcel ; and aj^ain when the river, by 
shifting its course further to the east in 18H1.1889, had severed another parcel 
of land measuring Ij.'ll-i bighas from M on the eastern side of the channel 
and tiansferred it to the westeim side, the defendant took possession of that 
paicel , and therefoie, when the river, by gradually receding to the west in 
1889-1891, retransferred the 1,314 bighas to the eastern side of the channel, 
and carried with that parcel of land, which had originally formed part of M, 
a strip of land measuring 2,058 bighas, which had until that time formed part 
of 22, he, the plaintiff, was entitled not only toievenue possession of M land, 
blit aslo to annex to his estate of M the sti ip of 72 land which had come to his 
side of the river. 

Held^ with reference to Fehx Lopez v. Muddun Mohuu Thakw, 13 M. I. A , 
467, and Nagender Ghunder Ghose v Mufiammed Esof, 10 B. L. R , 406, that 
the process by which the 2,058 bighas belonging to .S was said in the plaint 
to have been transleired from the western to the eastern side of the river 
was not a ‘'gradual accession” within the meaning of the 1st clause of S. 4, 
Regulation XI of 1825 

Held., also, tliat even if tlieland weie a “ gradual accession.” and the river 
were a public liver, on the rule laid down in Lopez case, and followed in 
Nagendra Chandet ^^hose^ the title to it was to be decided not by the 1st 
clause, but by the 5th clause of the section. 

Thaliur Raghir Singh v. Raja Narindar Bahadur [Oudh Privy Council 
Rulings, compiled by IVI Rafique St George Jackson, p. 22] distinguished 

Jleldy also, that pos.sibly it it were shown that lands of one of the two 
estates, ti’ansferred by fluvial action, acros.s the river to the other e.state, 
had invariably been considered an increment to the latter estate, then on the 
giound of ” established local usage,” if not of “ general principle.s of equity 
and justice, ’ the dispute between the parties might have been decided in 
favour of the plaintiff under the 25th clau.se of the section, but that there 
were not sufficient materials befoie the Com t to enable it to find such an 
invariable course of procedure in the determination of claims between the 
parties to lands gained by alluvial action as would warrant it in deciding the 
suit in favour of the plaintiff under the provisions of the 5th clause. 
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in a suit for the recovery of possession of land, they are not realizable 
in execution unless they are expressly included, and provided for, in 
the deoree. 


S. c. 287. 

Muhammadan Law, — S. S Oudh Laws Act (XVIII of 1876) — Means of husband 
at the time of Contract. 

For the purpose of deciding under S. 5, whether the amount of dower 
is excessive, the Court is not to take into consideration the 
means of the husband at the time he entered into the contract 
of dower, but hia means at the time it is sought to enforce the 
contract. 

S. a 288 

S, 55 Oudh Land Revenue Act Rent free grant — Liability to resumptian — 
“ Valuable consideration 

Valuable consideration ” means “ valuable consideration in money 
or money’s worth.” 

A grant of land, rent free to a Quru in return for spiritual sei vices, 
is not a grant for a “ valuable consideration.” 

S. C. 289 

Execution of decree — Ss. 32f 311 G. P. 0 =0. I, rr 8 (2), 10 (2), (B), (5), 11 — 

0. XXI, r. 90 (V of 1903) — Application to set aside sale — Purchaser a 
necessary party — Limitation. 

1. The purchaser is a necessary party to an application under 

S. 311. 

2. The mere service of notice upon the purchaser is not proof that 

he was made a party to the proceedings, 

3. It is doubtful whether S. 32, applies to proceedings in execution. 
4 The period of 30 days from the date of the sale having expired, 

the purchaser, who had not been made a party to the judg- 
ment debtor’s application, could not be made a party to the 
same. 


s. c. 290. 

4 (f) and (5) Regulation XI of 1825 — Alluvial lands — Gradual accessmu 

Notes* 


CpR.— 27 Cal. 768 (P. C). 
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S. C. 291. 

Hindu Law — Grant — Absence of ex^iess voids of inheritance— Grant presumably 
heritable — Rebuttal of presuniptiou — Effect of a recital that the grant is 
on ade for maintenance --Effect of a condition restraining alieoiation indefi^ 
nitehj, 

1. Ill cases governed by tlie Hindu Law, a gift of lands made by an 

instrument not containing express words of inheritance, is 
presumed to cairy an estate of iulieritance. 

2. That presumption may bo rebutted by a conflicting context. 

3. The words in ‘ perpetuity ’ and ‘perpetually ’ do not per se extend 

the estate beyond tlie life of the grantee Nor does the reser- 
vation of a signiory and rent service necessarily restrict the 
estate to the life of the grantee. 

4. A condition restraining alienation indefinitely goes to show that 

the estate given was not an estate in fee simple. 

Efo/es 

(1) Ap-3 0. C. 55. — Applioatiou of Hmilu Law in construing Hindu gifts. 
(1) R.-4 O. C, 31. — Presumption as to nature of grant by Hindu. 

(l)k.-4 0. C. fll. — ^ Presumption as to nature of grant by Hindu. 

(1) R- — 8 0. C. 61 (G3) — Application of Hindu Law. 

S C. 292. 

5. 25 Provincial Sooiall Cause Courts Act (IX of 1887) — Revision — 8 622 0. P. 
O.-S. 115 (Y of 1908). 

The High Court sliould exercise the revisional power conferred on it 
by S 25, in case.s in which it is manifest that some substantial 
injustice to the applicant has directly resulted from a 
material misapplication or misapprehension of law. 

S. C. 293. 

S. 25 0. P. C «S, 24 (V of 1908) — Traoisfer of suit — Plamtijff not entitled to 
succeed upon a case not disclosed by Jus pleadings. 


S. C. 294. 

Malicious Viosecution — Want of o'easonahle and probable cause. Burden of proof 
— Dismissal of complaint — Inquiry by prosecutor — Truth or falsity of 
chaige — Absence of evidence of p'rosecut or. 

1 . In a suit for compensation for a malicious prosecution the burden 
of proof lies, in the first instance, on the plaintiff, who must 
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give some evideuce for waufc of reasonable and probable cause 
on the part of the defendant for the prosecution, before the 
latter can be called upon to show the existence of such cause, 

2. The dismissal of a complaint under S. 203 Cr. P. C., is no 
evidence whatever against the defendant of the groundlessness 
of the prosecution. 

S. C. 295. 

Execution of decree — Sale — Suit arising out of sale 

1. Absence of a regular attachment. — Such absence is no ground for 

holding an execution sale to be void, after the sale has been 
confirmed and a sale certificate granted to the purchaser 

2. Objection by judgment debtor as to validity of decree and saleability 

of property. — Neither the judgment debtor nor Ins representa- 
tive is entitled to question the validity of the decree or sale- 
ability of the property. 

3. Termination of temporary injunction under 492 0, P. 0. =»0. 

XXXIX, r. 1 (V of 1908) — Such temporary injunction comes 
to an end with the termination of tlie suit. 

4. Alienation in breach of temporary injunction. — Such alienation is 

not null and void. 

6. Effect of dismissal of application. — The dismissal of an application 
for the execution of a decree has the effect of raising the 
attachment which has been made on the application. 

Notes 

(5) R*— 8 0. 0. 152. — That the mere fact of an application for execution 
having been struck off the file does not necessarily imply 
that the attachment has been removed. 


S. C. 296. 

Mortgage.^. 43 C. P. 0. =.0. II, r. 2 (V of 1908)— S. U5 Evidence Act-Ss. 
d2y 58f 60, Begistration Act. 

Covenant to pay interest by instalment — Covenant that if instalments 
of interest were not paid they should be added to the principal 
and carry interest — Covenant that if instalments of interest 
were not paid the mortgagee should have the option of 
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recovering principal and interest from mortgaged property — 
Effect of certificate as evidence-indorsement by registering 
officer on deed of statement purporting to be made by mort- 
gagor. 


S c. 297. 

S. 89, Transfer of Property Act-Ss, 2, 2U (c), 5i0, 584, 617 0. P, 0. = Ss. 2 
(2), 47, 96, 100, 113 (V of 1908). — Reference of qtiestion to High Court, 

The order to be made on an application for an order absolute for sale 
will be appealable under S. 540 C. P, C., and a second appeal 
will be under S. 584, to the Court of the Judicial Com- 
missioner. 

Consequently no reference can be made under S. 617, as to this order 
because the section does not apply to oases which can come 
before the High Court on appeal. 

Notes. 

p. — 1 0. C. 49. —Proceedings under S 89 T. P. Act being proceedings in 
execution of decree. 

P. — 4 0. C, 123. — Proceedings under S. 89 T. P. Act being proceedings in 
execution of decree. 


S. C. 298. 

Review of judgment — Appeal — Ss. 626, 629 C. P. C.=0 XLVTI, rr. 4, 7 and 9 
(V of 1908). 

Where the only objection to the admission of an application for a 
review of judgment taken on an appeal from the order* grant- 
ing the application was that the ground on which the applica- 
tion was admitted was not sufficient, held, that the appeal was 
not entertainable. 


S c. 299. 

S. 244 (c) 0. P. C.=S. 47 (V of 1908) •--Question fm' Couit executing decree — 
Separate suit — Delivery of possession of land in excess of decree. 

Held, that a suit by the representatives of R, against the represen- 
tatives of H. to recover possession of Sir lands and groves on 
the ground that the tahtqa only had been decreed to H, and 
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they did not form part of the taluqa^ was barred by the pro- 
visions of S. 244 (o). 

Notes. 

F‘”“7 0. 0. 213. — Jarisdicfcioa of Coart executing decree to determine if 
property covered by decree, where Court put decree 
holder into possession itself. 


s. a 300. 

1. Morigage-^Sale of benefit of — '^Immoveable property ” — S. 314 0. P. Q , — > 

0. XXI, 292 Act V of 1908. 

A mortgage which gives the mortgagee the right to take possession 
of the mortgaged lands and to realize his mortgage money, 
principal and interest, out of the rents and profits of those 
lands is immoveable property.” 

2. Auction purchaser. 


In the absence of a sale certificate, the purchaser at an execution 
sale of the benefit of such a mortgage, acquires, if the sale 
has been confirmed, and so become absolute under S. 314, 
only an equity inforceable against the judgment debtor or 
his representatives, or against subsequent auction purchasers, 
who may have bought the benefit of the mortgage subject to 
that equity, and not such an interest in the benefit of the 
mortgage as can be enforced against the mortgagor or a person 
in possession of the mortgaged lands, being strangers to the 
auction sale. 


Notes. 

(1) S, C. 301 — Rights acquired by a simple mortgagee being immove- 
able property. 


a c. 301. 


Mortgage-Sale of bemfit of mortgage— Simple mortgage— Immoveable property. 
The benefit of a simple mortgage is immoveable property. 
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S. C. 302. 

Ss. 32, 42, 622 0. P, 0—0.Irr8 (2), 10 (2), (3), (6), 11— 0. II, r I—S 
lid Ad V of 1908 — Will — Estate for life --Bemainder in fee — Suit to 
eject tenant for life — Parties to suit — Vested remainderman necessa'ry 
farty — Refusal of Court to add party — High Courtis power of revision, 

1. That the remainder devised to I was a remainder in fee simple; 

2. that on the testator’s death the estate for life devised to K and 

the remainder in fee devised to I both immediately vested; 

3. that the subsequent death of the vested remainderman could 

not possibly enlarge the estate of the tenant in life; 

4 that I’s senior widow alone inherited, the remainder being im- 
partible; 

5. that R had community of interest with K, since both were 

interested in sustaining the settlement made by the will; 

6. that R should have been allowed to come in and defend her 

title, which was necessarily impeached by the action; 

7. that the Subordinate Judge, under a total misconception as to 

the nature of R’s estate in the disputed lands, and also as to 
the scope of the action, and its effect upon her title, had failed 
to exercise the jurisdiction to add her as a defendant; 

8. that the Court had jurisdiction under S. 622 C. P. C. for the 

purpose of correcting this mischievous error. 

Notes, 

(8) F— 5 0. C. 91 — Power of High Court to interfere in revision. 


S. C. 303. 

Ss, 195, 477 Cr. P. C. — Power of Court of Sessions as to offence referred to in 
S, 195 committed before itself. 

It is intended by S. 477, Cr. P. C, that the person charged shall be 
committed for trial, Or held to bail to take his trial, on the 
charge, and not that the Court of Sessions shall try offences 
referred to in S. 195 committed before itself summarily. 
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8. C. 804. 


Mortgagee — Claim hy mortgagee to retain possession of rest of security after 
expiry of term in order to realize deficiency of mortgage money, 

Held^ in a suit by the mortgagor brought after the expiry of the 
term to recover possession of the rest of security, which tho' 
mortgagee resisted on the ground that he had been prevented 
from realizing the mortgage money in full from the mortgaged 
property, by being deprived of part of the security, that the 
mortgagee had no answer to the claim unless he could 
show that he was entitled to it under the terms of the deed. 

Notes. 

P,— ^9 0. C. 144 (145) — Claim for interest, when mortgagee does not take 
possession of mortgaged property. 


S, C. 306. 


Pre-emption — Ss 10^ 13 Oudh Latos Act {XV III of 1876) — Estoppel. 

A person, refusing to purchase tlie property and consenting to its 
being purchased by other persons, was estopped by his conduct 
from setting up his right of pre-emption, on the ground that 
the property had been sold without the notice required by S. 
10, having been given to him. 

Notes. 

Dist-l O. C. 254 — Estoppel by conduct and necessity of written notice by 
vendor. 


S. C* 306 


Suit to establish right to annuity^ and to recover arrears — Suit to establish a 
periodically recurring right — Arts 48, 49, 120, 128, 131, 132, Limitation 
Act. 

A suit to establish a right to an annuity, bequeathed by Will, and 
charged upon the moveable property of the testatrix, and 
to recover arrears of the annuity, brought against residuary 
legatees, in possession of the estate of the testatrix, is govern* 
ed by Art 131 Limitation Act. 
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1 0 c. 1. 

S. 395 Pennl Code — Possession of stolen property — Prestmption 

Where there was no evidence of identification of prisoner at the 
time of daooity, but soon after the occurrence part of the 
stolen property was found in his possession : heldy that the 
recent possession of property stolen at the dacoity justified the 
presumption, in the absence of rebutting evidence, that the 
prisoner took part in it. 

1 0. C. 2. 

t 

Haqi Chaharum — Zamindari right — Execution sales. 

No Haqi Charum in execution sales without proof of special custom 
entitling to the same. 

Notes. 

Explftiuod- — 0. C. 366. — The Wnjib-nl-arz forbidding sale of trees by 
tenant applied as much to sales in execution of decrees as to a 
private sale. 

1 0 C. 4 

366 Penal Code — Kidnapping of the two girls — Separate sentences. 

That, the offences of kidnapping of two girls were separate and the 
accused should have been separately sentenced. 

1 0 . 0 . 8 

Additional Court fee on mesne projlts^S 11 Court Fees Act. 

Where an order for payment of an Additional court-fee on mesne pro- 
fits has been made, the fee already paid on the sum claimed 
was also to be taken into account. 


1 0. C. 10 

S. 32 G. P. 0. = 0 J, r 10 (2) 0. P. C. (V of 1908)S 81 Indian Trusts Act 
(II of 1882) suit by a Benami-holder of a Promissory Note. 

1, That under S, 81 Indian Trusts Act a Benami holder of a Pro- 

missory Note has an interest in the note and he consequently 
has a right to sue upon the note. 

2, That the Court had jurisdiction to add the real creditor as a 

plaintiff* 
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1 0. c. U 

Material irregularity— 8 311 0. P. 0. = 0 XXI, r. 90 0. P. 0. (F of 1908) 
Substantial injury. 

The revised euoumbrances not notified — No fresh proclamation issued 
— inadequacy of price not proved. 

Held, that the sale could not be set aside without proof of substantial 
injury to the judgment debtor by reason of such irregularities. 

Notes, 

R. — 6 0. 0. 61 — The Court may infer that inadequacy of price was due to 
iri*egularities. No direct evidence required. 


1 0. C. 18. 

Ss. S9y 42 Specific Relief Act (i of 1877) — Secondary evidence of document y loss 
of which is not proved — Caficellation of leasesy executed by mortgagor. Right 
of moi'tjagee in possession. 

A mortgagee brought a suit under S. 39 for cancellation of the leases 
executed by the mortgagor. He filed a certified copy of the 
mortgage deed but having failed to prove the loss of the origi- 
nal could not prove the terms and conditions of the mortgage. 

Eeldy that having failed to prove the conditions of the mortgage 
which would have entitled him to a decree for cancellation, 
the plaintiff was not entitled to a mere declaratory decree un- 
der S. 42. 


1 0. C. 22. 

Res judicaiaSs. i5, 244 C, P. O. « Ss. Hand 47 0. P, C. Act V of 1908--- 
Estoppel. 

1. It is not necessary that the matter in question should have been 

finally heard and decided in the previous suit. 

2. Explanation II to S. 13 cannot be applied against a party success- 

ful in the previous suit. 

3. Disclaimer of title will not per se operate as an estoppel. 

4. Under S. 244 C. P. 0. (8,47) the Court should construe the decree 

and give effect to it but could not retry the suit. 
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1 O' Gft 38> 

Suit for arrears of rent — Meaning of “ occupied"' in S. 127 Oudh Rent Act. 

That S. 127, applies to the trespasser, and not to a person lawfully 
entering upon the land with landlord’s consent, but remaining 
on it against his will. 


Notes. 

P. — I O, 0. 40.—“ Trespasser” in S. 127 Oudh Rent Act. 

P. — 15 O. 0. 311. — S 127 does not apply to a tenant who after being ejected 
continues to cultivate the holding without any break for 
any period. 


Hindu Law. 


10 C. 80 


1. Adoption with consent of Sapindas. — A Hindu widow adopted a 
son, and then jointly with him executed a mortgage. On the 
reversioner’s suit for a declaration that mortgage should have 
no effect against him at the death of the widow, held, that adop- 
tion without husband’s permission is invalid, and the consent 
of all the Sapindas would not amount to such permission. 

2. Act 118 Limitation Act — The plaintiff could succeed without set- 

ting aside the adoption and his suit was not barred by Art 118. 

3. Actual existence of legal necessity. — That actual existence of legal 

necessity was not a condition precedent to the validity of the 
mortgage. 


1 0 c. 40. 

S. 127 Oudh Bent Act ---Arrears of rent. 

1. It is the duty of the rent court to adjustioate upon every issue 

raised before it as far as a decision on that issue is necessary 
for the decision of the suit. 

2. That S. 127 does not apply to a case where the defendant occupies 

the land with the consent of the landlord but remains on it 
against the latter’s will. 
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1 0. C* 42. 

Redemption — Escheat — Orove-holder absconding. 

The Wajih-uUarz gave the tenants an absolute right of sale and Aort^ 
gage of trees, but on his absconding from the village, the 
grove would come into the possession of the Zamindar, but if 
the tenant returned he could take back his grove with the 
consent of the Zamindar . held, 

1 , That the escheat was intended to cover the case in which pro* 

perty was left without any one to exercise any dominion 
over it. 

2. That the stipulation could not be extended so as to cover the 

equity of redemption and that, therefore, there had been no 
escheat. 

Notes. 

0v6r* — 12 0. 0. 197. — A Zamindar has a right to redeem usufructuary mort- 
gage executed by an absconding grove-holder. 

Dias, — 12 0. 0. 201. — Where a grove-holder is alive and residing in the 
village, the Zamindar is not entitled to redeem. 

R, — 16 0. C. 311, — Maintainability of suit for recovery of possession when 

property in suit remained long as bona vacantia, 

1 0 c. 43. 

S, 47 cl. (/) and {J)--Act VIII of IS90— Appeal 

All order of the District Judge declining to enquire into the correct- 
ness of the account is not appealable. 

1 0. C 46. 

Pre-emption — S, 9 (1) and (2) Oudh Laws Act — Definition of a ^^MohaV — S, S 
Act XIX of 1873 N. W. P. Land Revenue Act) — S. 68 Act XVIII of 1876, 
“ Sub-division.'' 

That an arrangement by which the co-sharers agree to collect portions 
of the rent of one tenant does not amount to a “sub-division 
of a tenure,” 
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} 0. C 47 

Appeal — S.5 clauses (a) and (h) Limitation Act «= 5a*. 4 and 5 Limitation {IX 
of 1908). The time requisite for obtaining copy of judgment and decree, 

1 . Th6 time between the date of furnishing the estimate of costs of 

copy and that of depositing the folios cannot be allowed in 
computing the period of limitation; 

2. The error of subordinate official cannot save limitation. 

1 0. C. 49 

Ss 88 and 89 Transfer of Property Act (1) S 462 G, P. 0. 0, XXXII, r. 7 
compromise effected by guardian ad litem without leave of the Court. 

Held, that the propriety of the decree could be questioned in pro- 
ceedings under S. 89 T. P. Act which are proceedings in 
execution of decree. 

Notes. 

F- — 0. 0. 123. — That an application under S. 89 T. P. Act is an application 
for execution of the decree. 

App, — 7 0. C. 199. — That the applicant was not entitled in the execution 
department to challenge the validity of the decree. 

1 0 C 51. 

Jurisdiction — S. 16 A G. P. C. « 8, 18 G. P G. {V of 1908) — Appeal. 

That no objection to the jurisdiction of the Court could have been 
successfully urged in appeal. 

1 0 C. 53 

Hindu Law. 

Joint family — Mortgage by father — sons not made party — S. 85 Transfer of 
Property Act^S, 42 G. P. C « 0, II, r. 1 C. P. 0. {V of 1908). 

In a suit brought by the sons of a mortgagor for declaration that 
their share out of the ancestral property was not liable to 
attachment and sale, on the ground that they were not parties 
to the suit by the mortgagee. 



107 


“digest and east kefekenceb.” 


1 . Held^ that the sons cannot set up their rights against their father’s 

alienation for an antecedent debt, or against his creditor’s 
remedies for their debts, if not tainted with immorality, on the 
sole ground that they were not made parties to the suit by the 
mortgagee. 

2. That S. 85 T. P. Act has introduced no change in the rights and 

liabilities of a mortgagee who ought to have been but was not 
made a party to the suit. 

3. That a Court does not exercise a sound discretion in making 

a declaration in any suit which is brouglit in contravention of 
S. 42. 

Notes. 


Rel-4 0. C. 93. — A Hindu son cannot set up his rights against a mortgage 
made by his father on the sole ground that he was not made 
a party to the suit by the mortgagee. 


— 4 0. 0. 178. — The rule of law laid down in 1 O C. 53 applies with 
equalforce, whether the sons come into court before the sale 
or after the sale of their interests, and whether the decree 
is a simple money decree or a decree for sale on a 
mortgage. 


Dist.— 6 Of C. 101,— -That a son whose share in a joint family estate has 
passed under a sale in execution of a decree against his 
father or by means of a decree for foieclosure against his 
father could not re-open the decree merely because he was 
not a party thereto. 


— 7 0. 0. 137. — The foieclosure of the fathers’ interest having been made 
absolute, the suit by the son was not maintainable. 


1 0 C 63 

Ooercion, force and undue influence — S 111 Evidence Act-^Burden of proof . 

Facts showing real authority of the defendant over the plaintiff were 
proved, and that the former made use of his authority for the 
purpose of obtaining an advantage over the latter, w’hich but 
for the authority he could not have obtained. 
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Heldy that these facts constituted undue influence. 

Heldy that persons, taking a benefit from another over whom they 
stand ill a position of commanding influence, must take upon 
themselves the whole proof that the thing is righteous. 

1 0 c. 71. 

2o7{A) 0. P. 0. 

(This section is omitted in Act V of 1908.) — Estoppel. That no 
question of estoppel arises when the previous warrants of 
attachment either proved ineifectual or were not executed. 

IOC 75 

Pre-emption — S. 3 (6), and 9 Ondh Laws Act — Hiha-hilewaz — Muhammedan Latv 
of pre emption — Meaning of and 

1. That the statutory right of pre-emption was conferred on all 

classes of the community alike, and the language in which 
that right was conferred must be construed in a uniform man- 
ner without regard to the personal laws or usages of the persona 
concerned, 

2. That the words “sale” and “ price” are to be construed as these 

words are commonly understood. 

3. That the word “ price” in the Oudh haws Act means “money”. 

4. That a “ hiba-bil-ewaz ” is not a sale and that it confers no right 

of pre-emption. 

5. That parties, who deliberately adopt a form of conveyancing 

which gives rise to a right of pre-emption, and thus induce 
third parties to embark on expensive litigation, will not be 
permitted as against those parties to plead that the transac- 
tion was of a different nature 

Notes, 

3 0 0.110 — It was the intention of the Legislature to alter the 

Muhammedan Law and to substitute for the talahi nxawa- 
sihat and the talahi istish had a period of 3 months from 
the receipt of notice under S 10 within which the pre- 
emptor may prefer his claim. Hiba-bibewaz is no sale 
within the meaning of 8. 9 Oudh Laws Act* 
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(3) B.-7 0. C. 31 — That a deed relinquishing claim to property in return 

for benefits previously received from transferee is not a 
sale deed — Meaning of price ” 

(5) Diss« — 11 0, 0. 176 — That the parties to a deed are not estopped from 
proving that a transaction was in reality different from 
what it appeared to be. 

(3) R.— 16 0. 0. 99 — That where a sale is effected partly in lieu of money 

and partly in lieu of something computable in money or 
valued in money, a right of pre-emption would accrue. 

1 0. C. 78. 

Arrears of rent — 5. 55, 4 (1), 55, 57, 49, 50, 47 (1) Oiidh Rent Act. Enhance* 
ment of lent — 8s. 23 and 24 Contract Act — Void contracts. 

That an agreement under S. 47 by a tenant, admitted to the occupa- 
tion of any land, the tenancy of which has been determined, to 
pay rent exceeding by more than one anna in the rupee on the 
rent payable by the tenant immediately preceding him, except 
in the case mentioned in Ss 49 and 50, is void. 

Notes. 

R.— 5 0. C. 193 — That S. 47 is not applicable to the case of an occupancy 
tenant being succeeded by a tenant not having right of 
occupancy — Extent of land-lord’s power to exhance rent. 

1 0. C. 80. 

Misjoinder of causes of action. 

1. That when a plaintiff is in doubt whether the law or some special 

custom will be held binding by the Court, and if in that case 
he relies on both, there will be no misjoinder of causes of action 

2. That a Wajib-ul-arz if not rebutted, is conclusive proof of custom. 

Notes. 

(2) Digs.— 4 O. C. 71 — That a single Wajib^ul*ariff even if not rebutted, is 
not sufiBoient proof of custom, 
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10. C.83. 

Afte 11% 12 Limitation Act, 

That the plaintiff having made the auction purchaser a party, his 
suit is governed by art 11 and not art. 12 Limitation Act* 

1 0 c. 84 . 

Vacoity^Sf 896 Penal Code — Ss. 289, 342 Cr. F. 0 . — Examination of accused. 

Held, that “ no evidence in S. 289 Cr. P. C. means “ no legal evi- 
dence or proof ” and not “ no evidence worthy of belief ” that 
the accused should be examined under S 342 Or. P. C. and 
called on to enter on their defence. 


1 0. C. 85. 


Trial before Court of Sessions — Ss. 287, 289 and 342 Cr P. G. Acquittal without 
taking the whole evidence tendered by the prosectition — Retrial. 

The order of acquittal, without taking the whole evidence tendered by 
the prosecution, is against law. 


1 0, C. 88, 


S* 108 (2) and (5) Oiidh Rent Act — Injormallty in 'plaint — Inconsistent allega- 
tions. 

Suit framed either under cl. (2) or under cl. (5) of S. 108 is not to be 
dismissed on the ground of inconsistent allegations 

1 0. C. 91. 


Redemption — Mortgage — Deposit after e.cpiry of time fixed by the decree — 8s. 86 
and 89 Transfer of Property Act ^ Order 34 rule 2 0. P. 0. 

The mortgagor judgment debtor deposited the mortgage money in 
Court after the expiry of the period fixed by the decree. The 
mortgagee decree* holder applied for an order absolute for fore- 
closure. 

Held, 1. that the mortgagor could redeem the mortgage 

2‘ That the decree under S. 86 T.P. Act is a decree nisi, and can have 
no final effect until completed by an order absolute. 
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Notes. 

P, — 14 0, C. 10 —A mortgagor had a right to redeem at any time before the 
passing of an order absolute for sale, without obtaining 
an extension of the tim<j limited by the decree. 

1 0. C. 93. 

Jurisdiction — Provincial Small Cause Court Act art, 38 sch. II {IX of 1887')—’ 
Suit for a'rrears of maintenance. 

A suit for arrears of maintenance payable undar a written agreement 
is a suit “ relating to maintenance ” within the meaning of 
ai*t. 38, and does not lie in the Provincial Small Cause Court. 


10. C. 94. 

1 Interest — S. 141 Oudh Rent Act — That S 141 does not entitle a superior 

proprietor to recover interest upon arrears of rent due hy an undevpro* 
prietor ; 

2 8, 87 Contract Act — That where no contract is proved, interest by way of 

damages cannot be decreed. 

Notes, 

(2) R-IO. C 270 — That on proof of a breach of contract, interest by way 
of damages may be decreed. 

P, — 3 O. C. 1C8 — That an under-proprietor wa.s not liable to pay interest on 
arrears of rent. 


I 0. C. 97. 

Res Judicata — Withdrawal of suit under S. 378 C. P. G.^0. XXIII^ r, 1 
C. P G. {V of 1908) Notice to defendant. Objection taken fop the first 
time in second appeal. 

Upon an application under S. 373 (0. XXIII, r. 1), the order passed 
by the Court was, Lot the plaintiffs* claim be kharij with 
costs, and let notice be given to the opposite party, the plain- 
tiff has liberty to institute a fresh suit.” 
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Held, 1. That the above order was one of withdrawal with liberty to 
bring a fresh suit, and not a decree dismissing the suit. 

2. That though the notice was not issued, yet, the validity of the 
Older, not having been objected to in appeal or revision, could 
not DOW be questioned. 

1 0. C. 100. 

Set off — Thekadars claim for — S. 140 Oudh Rent Act. 

The provisions jf S. 140 being applicable to suits for the recovery 
of arrears of rent from Thekadar, the thekadar was precluded 
from claiming a set off. 

' 1 0. C. 102. 

Stay of Execution ~Ss. 645, 546 C. P. 0.=0. XLl, rr. 5 and 6 C. P. 0. 
(Act V of 1908). 

That the order under the above sections was appealable. 

1 0. C. 103. 

JunsdicHon — Suit hy a Lamberdar for share of weighing dues —Lease modified 
by a subsequent arrangement. 

Held, that such dues do not come under the definition of rent, that 
the Civil Courts had jurisdiction to try the suit ; and that 
there is nothing to prevent the parties fioni modifying the 
lease by a subsequent arrangement. 

1 0. C. 106. 

Suit hy second mortgagee — Sale without redee^ning 'prior mortgage. Rights of 
prior and subsequent mortgagees — S. 58 Transfer of Property Act — Meaning 
of “ property ” in chapter IV, Transfer of Property Act. 

1. That the second mortgagee could, in a case where the interests 
of the mortgagor and the first mortgagee were separate, have 
the property sold subject to the first mortgage and was not 
bound to redeem it. 
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2. That the term “ property ” in chapter IV of Transfer of Property 
Act includes the equity of redemption. 

Notes, 

(1) Di8t.-3 0 C. 254 — In a case, where the vendee of the mortgagor has 

acquired the rights of the first mortgagee, the second 
mortgagee must redeem the first mortgage before he can 
put the property up for sale 

(2) R* — 5 0. C. 335 (341) — Construction of property ” in Act IV of 1882 

(T P. Act). 

(1) F* — 7 0. 0. 330. — That the second mortgagee is not bound to offer to 
redeem the first mortgage before bringing the property 
to sale. 

(1) R — 10 0.0 145 (152). — The plaintiff was entitled either to sell the 
property subject to the prior mortgage as held in 1 0. C. 
105 or to redeem tlio prior mortgage and sell the property 
free of it. 


1 0. C 112 

Hindu Law. 

Joint family — Son^s lidbility to pay his father* s debt — Nonjoinder of parties-^ 
Sale of ancestral property — Bond debt. 

That the sons can not claim to have their interests exempted from 
the sale, and the liability of the debt limited to their father’s 
interest, except on establishing that the debt was contracted 
for illegal or immoral purposes. 

Notes. 

1 0. 0. 169,— Liability of son of joint Hindu family for father’s debt. 

R.— 7 0. 0. 137.-- 


1 0. C. 117. 

Transfer of execution proceedings — Meaning of ‘‘ suit ** in S, 26 0, P, 0.=S. 24 
0. P. 0, Act V of 1908—8. 4 Act VI of 1892— Jurisdiction. - 
1. That S. 25 applies to execution proceeding ; and that proceeding 
in execution, whether pending in a Court of first instance, or 
in a Court of appeal, may be withdrawn or transferred under 
the provisions of that section. 
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2. That the execution proceedings which were pi’operly instituted 
before the Munsif who had pecuniary jurisdiction to deal with 
them wore pending w'hen he was succeeded by another Munsif 
whose pecuniary jurisdiction was limited to Rs 3,000, would 
not prevent an order of transfer being made under B. 25. 

1 0. a 121. 

1 Jurisdiction — Suit in the natuie of a Small Oause Goiirt suit decided as a 
regular suit — Apjjendix ^o. 20 of the Excise Rules — Excise Act — Pectiniary 
relations of the farmer and the licensee. 

1. That when a case in ihe nature of a Small Cause Court suit was 

admitted as a regular suit by the Munsif who was not invested 
with the powers of a Small Cause Court, and was decided by 
his successor invested with such powers, without being trans- 
ferred from the regular Civil C’ourt to the Court of Small 
Causes, it must be held to have been decided as a regular 
Civil suit. 

2. That the form given in Appendix 20 does not govern the pecu- 

niary relations of the farmer and the licensee. 

1 0. C. 123. 

S> 39 Specific Belief Act — Declaratory suit — Court Fees Act. Sch, JJ, 
Art 17 (m). 

Held, that cases under S 39 are in the nature of simple declaratory 
suits, and are chargeable with Court fees under Art 17 (iii). 

1 0. c. 124. 

Arrears of rent — Suit by an under -pi oprietor against hirt-holder. 

1. Meaning of “ rental ” in settlement proceedings — It means the rental 

as ascertained by the Bettlement Officer for the purpose Of 
calculating the revenue payable by the proprietor to the 
Government and the rent payable by the under- proprietor to 
the proprietor. 

2. Bent fixed by the Settlement Officer. — The order of such officer 

fixing the rent is conclusive between the parties ; 9 . Rent Court 
could not alter the amount of rent so fixed, and that the 
jurisdiction of the Civil Court to do so is barred. 
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3. Presumption as to entry in Settlement Papers. — A certificated copy, 

of any entry in Settlement papers, will be presumed to be a 
correct entry of the fact entered, until the contrary is proved. 

4. Position of Birt-holders discussed. 

Notes, 

(4) R.— U 0. C. 41 (43). 


1 0. C. 141. 


Costs — 8 145 Oudh Rent Ac^— 

That in interpreting the words “unless the decree for a sum exceed- 
ing Rs. 500,” in S. 45, the costs awarded in the decree to the 
decree-holder must be included in the calculation of the sum 
decreed. 


1 0. C. 143. 

Suit by a co-sharer for profits— S. 108 (Jo) Oudh Rent Act Adverse possession. 

1, That entry in the Khowat is sufficient proof of prima facie title 

to profits. 

2. That no adverse posse.ssion can be inferred from the fact of the 

plaintiff having received no profits of his share, in the absence 
of evidence showing that it was owing to tlie denial of the 
plaintiff s title that he did not receive profits. 


IOC 162 

Suit for profits by co-sharers against a Lamhardar — S. 108 {15) Oudh Rent Act, 
A Lambardar is not liable for profits of lands held by other co- 
sharers in excess of their proper shares. 

Notes. 


B, — 11 0. C, 75. — Tenant of lands in a joint mohal taking a mortgage with 
possession of a share therein, is liable to pay rent as 
tenant to the lambardar. 
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1 0. a 155. 

Execution of decree — Application to set aside sale — S, 311 0, P. 0.==0. X-XJ, r 
90 C* P 0. Act V of 1908 — Material irregularity Substantial injury. 

The grounds for setting aside the sale mentioned in the application 
were : — 

( 1 ) that the sanction as required by S. 20 Oudh Laws Act had not 

been obtained ; 

(2) that the legal representative of the judgment-debtor had not 

been brought on the record ; 

(3) That the order absolute for sale had not been obtained. 

1 Held, that these grounds did not constitute any material irrigu- 
larity, 

2. That it was essential for the Judgment-debtor to prove that 
the substantial injury occurred by reason such irregularity. 

Notes. 

R.S 0. 0. 61, — No direct evidence required to prove that substantial injury 
was due to material irregularity but an inference might 
be drawn that the latter had been caused by the former. 

Diss.— 8 0. 0. 409 — That although the want of sanction possibly may not 
correctly be described as a mere irregularity in the conduct 
of a sale, it goes far deeper and takes away from the Court 
its jurisdiction to sell. 


1 0 c. 167. 

Heldf that Nanhar is a heritable estate. 


1 0 c. 169. 


Agent — Power of attorney, 

A person holding power of attorney (not sufficiently stamped) jointly 
from 5 persons not authorizing him to act generally in any 
matter in which the executants were severally concerned, could 
not act in oases in which all the executants were not concerned. 
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1 0. c. 160. 

Appeal — Act XX of 1890 TT* P. and Oudh Act) — 5. 18 Oudh Civil Courts 

Act, S, 6 General Clauses Act, 

1. That proceedings in execution of decree are part of a suit and are 
proceedings within the meaning of S. 6 of the General Clauses , 
Act (1 of 1868). 

2 That the Subordinate Judge’s order having been passed in 
proceedings commenced before the passing of Act XX of 1890 
was appealable to the Court of the District Judge and not to 
the Court of the Judicial Commissioner. 


1 0. c. 163. 

Cash Nankar an under -proprietary right— charge on the Zamindari rights. 

That cash Nankar granted in lieu of the surrender of Zamindars' 
rights is an under* proprietary right, and it is in equity charged 
in the Zamindari rights so surrendered. 

Notes, 

R. — 12 0. C. 124(126). — The right to a cash nankar doea not necessarily can 
note a right to possession of land as an under-proprietor. 


IOC. 66. 

Revision's, 622 G, F, C. =» S 115 C. F. C. {V of 1908.) — Notice of time and 
place to the parties. 

That litigants are entitled to proper notice both of the time and of 
the place at which the Court is to be held ; that in the 
absence of such notice the Court cannot proceed to decide the 
case eo: pa7 fc, and that if it does— so, it acts in the exercise 
of its jurisdiction with material irregularity. 

1 0. c. 168. 

Appeal — Receiver, appointment of — S. 508 0, F. 0. ad XL, n 1 and 8 0, P% 0* 
(F of 1908 ) 

An order appointing a Receiver is appealable. 
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1 0. 0. 169. 

Hindu Law — Joint family — Sods liability to pay father's debt Non-joinder of 
parties. 

The sons cannot claim to have their interest exempted from the sale, 
except on proving that the debt was of such a nature that 
under the Hindu Law there was no pious obligation on them to 
discharge it. 

1 0. a 170. 

Ea'ecntion of decree— Political pension — attachment. 

That a pension awarded by the deed of trust, on the part of King 
Oudh, is a political pension, and as such it cannot be attached 
in execution of a decree against the pensioner. 

1 0 C 172. 

Ss, 108 {10), m {d) Oudh Rent Act—S 562 G. P. 0, « 6^X11, r. 28 0, P. 0. 

{V of 1908) second appeal — Jurisdiction, 

On appeal from an order of remand respondent objected that an 
objection, that the order of Subordinate Appellate Court had 
been directed to a Court which was not competent to entertain 
the suit, could not be taken in second appeal in view of S. 124 
(d) Oudh Rent Act 

1. Held, that S 124 (d) did not apply. 

2. That where the right of succession is disputed the case, case cannot 

fall within S. 108(10) Oudh Rent Act and the case is cogniz- 
able by the Civil Court. 

Notes. 

(2) p.— 10 0. C. 23. 

1 0, C. 174. 

Pre-emption— Cancellation of sale-deed — Inconsistent reliefs. 

Where the plaintiff sued for cancellation of a deed of sale and in the 
alternative for pre-emption of the property included in the deed. 

Held, that the two reliefs prayed for by the plaintiffs were inconsistent 
with each other, and that under the circumatanoes the plaintiffs 
were not entitled to a decree for pre-emption. 



“digest and easy referencek.” 119 

1 0. C. 178. 

Art,9t Limitation Act, 

A executed a sale-deed in 1883 in favour of his daufifhter K. On the 
death of A in 1883 his daughter K took possoHsion of his pro- 
perty. In 1892, B another daughter sued for recovery of her 
share ignoring the sale-deed. It was found that the sale- 
deed had been obtained by unfair means and was invalid, 
that effect had never been given to it, that defendant had not 
obtained posses.sion by virtue of it and had never relied upon 
it until the present suit. 

HMi that the suit was not barred under Act 91 Limitation Act. 

Notes. 

— 1 0. 0 229— Limitation for suit to set aside gift. 


1 0. C. 181. 

Award, suit to set aside— Evidence recorded hy umpire alone— Duty of arbitra- 
tors — Invalid aivaid. 

That until all the arbitrators and the umpire attend every sitting, 
hear all the evidence, bring their minds to bear on the points 
at issue, and give an award according to their judgment on 
the merits of the evidence, there can be no award, in fact, 
made by them. 

1 0. C. 183. 

Lambardar’s liability-gross negligence or misconduct. 

That a Lambardar is liable for his co-sharer's share in the profits 
which through gross negligence or misconduct he has omitted 
to collect. 

Notes. 

App —4 0. 0. 1 —Rule as to bui’den of proof. 


1 0. C. 184. 

Appeal decree remaining unsigned — Time requisite for obtaining copies S 12 

Limitation Act^ 

If after judgment the decree remains unsigned, such interval is not 
to be excluded from the period of limitation, unless application 
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for copy having been made, the application is actually un- 
necessarily delayed through the decree not having been signed. 


1 0. C. 186 

S, 311 0. P. XXI, r 90 0. P. 0. (V of 1908)'-' Order of sale not pro* 

claimed by heat of drum — Inadequacy of price. 

It must be proved that the inadequacy of price resulted from the 
order of sale not having been proclaimed by beat of drum. 

Notes. 

Dist.— 6 0. C. 61. — No direct evidence required, the Court may infer* 

1 0. C. 188. 

Pre*emption — Fraudulent transfer by vendee's hushand^Yendors estopped from 
denying the truth of the transfer — Estoppel . — 

The defence of the vendor and the vendee was that the sale deed was 
fictitious. It was found that the plaintiff’s father now repre- 
sented by the plaintiff, was one of those actually defrauded by 
the fraudulent transfer made by the vendee’s husband who 
was vendor in this case. 

Held, that the vendee’s husband was estopped from denying the 
truth of the transfer, and that the vendor’s sale deed in favour 
of the vendee conveyed a title to her which gave rise to a 
claim foi; pre-emption on the part of his oo-sharers. 


1 0. C. 191. 

Second appeal — Suit of the nature cognizable in a Oourt of Small Causes — 
Jurisdiction^Construction of a hypothecation bond. 

In a suit on a bond, which provided that in case of default the cre- 
ditor would bo entitled to recover his money from the boats 
pledged and also from moveable and immoveable property, 
held — 

( 1 ) that the plaintiff was entitled to a decree for sale of the boats 

only; 

(2) that the suit was of the nature cognizable by the Court of Small 

Causes, and as the value did not exceed Rs. 500, no second 
appeal allowed. 
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1 0. C. 193. 

8. 310 A. 0 P. 0. = 0. XXI, r. 89 C. P. 0. (V. of 1908)-EHeMion of tinve. 

Where insufficiency of cfeposib was due to the wrong information 
given by an officer of the Court, sale was set aside and time 
allowed to make good the deficiency 

Notes, 

R, — 8 0. C. 241 (245) — Where the District Judge accepted the plaintiff’s affi- 
davit upon the point why he had been unable to present 
his application for letters of administration at an earliei 
date and extended the period for compliance of the con- 
dition laid down in the decree by two months from that 
date ; held, that the District Judge had power to extend 
the time laid down in the decree. 


1 0. C. 199. 

S. 568 0. P, 0,^ 0 XLIf r. 27. — Additional evidence admitted hy Court of 
First Appeal rejected in second appeal. 

That such evidence is liable to rejection in second appeal, if this 
Court is satisfied that in admitting it the Lower Appellate 
Court has clearly acted on insufficient grounds, or has impro- 
perly exercised its discretion. 

IOC. 206. 

Application for leave to appeal to Her Majesty in Council — Ss. 562 and 595 
0. P. G. = 0. XLJ, r 23 -,8 109 C P. C. {V of 190S). 

That*the order of remand was not a final decree and that the certi- 
ficate could not be granted. 

Notes. 

B.-11 0. 0. 169. — That an order of remand, which will not necessarily have 
any effect on the ultimate decision of the case, was not a 
final order. 


1 0. C. 210. 

Jurisdiction's. 108 (6) Oudh Bent Act^Determination of occupancy right 

A Court of Revenue has exclusive jurisdiction to determine whether 
or not a right of occupancy exists in certain lands. 
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Notes. 

R, — 2 0. C. 96. — That the Civil Courts has no jurisdiction to entertain a 
suit for a declaration that the defendant is a mere tenant 
at will, the question of such tenancy being within the 
exclusive jurisdiction of the Revenue Courts. 

R.— 3 0. 0. 87. — That a suit by a tenant, for a declaration that he was 
entitled to hold the land in perpetuity under the lease, 
was exclusively triable by a Court of Revenue. 

App,— 3 0. 0. 96.— „ „ 

P. — 12 O. 0. 164. — That a Civil Court cannot determine whether or jaot a 
lease has expired and make a declaration accordingly. 


1 0. C. 215. 

Suit for settlement of accounts — S 108 (15) Oudh Rent Act — Misjoinder oj 
parties^. 28 0. P. 0.^0 J, r 5, 4 (6) G. P. C. (7 of 1908). 

1. That in a suit for settlement of accounts all the co-sharers, in 

the estate to which the suit relates and in respect of which 
accounts are to be settled, are necessary parties to the suit. 

2. The period of limitation for a suit for settlement of accounts and 

for a suit for share of the profits is the same. 

Notes. 

(2) Di88.-7 0. C. 84. — That period of limitation in suits for a share of the 
profits (3 years) and a suit for settlement of account (one 
year) is not the same. 

( 1 ) R- — 13 O. 0. 251. — In 10. C. 215 it appears to have Jbeen assumed 
rather than decided that “ estate” and ‘‘ mahal” are con- 
vertible terms. 

(1) R.-Vm I. 0, 742. 


1 0 . 0 . 222 . 

Suit for arrears of revenue — Land described in sale^deed ‘ hila lagan' but subse* 
quently assessed — S» 108 (16) Oudh Rent Act. 

The contract under the sale deed that neither the vendor nor his 
representatives should ever claim rent was held to exempt the 
vendor from the payment of either rent or revenue. 
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Notes. 

Adop* — 2 0. C 273 (275) — That the plaintiffs (vendees) could not recover 
more than fche sum which the vendors had agreed to pay 
to the vendee, as rent of the sir land, excepted from the 
sale. 

Dist,— 3 O. C. 310. — In 1 0. C. 222 there was a contract the effect of which 
was held to be that the purchaser held the land exempt 
from the payment of either rent or revenue. The other 
observations in the judgment are dis^sen ted from. 

,, — 5 O. C. 70(74) — The decision in 1 O. 0. 222 has no bearing upon the 
facts in 5 0. 0. 70. 

j, — 6 0. 0. 184(187) — In 1 0. C. 222, the plaintiff was a purchaser from 
the heirs of the person who had agreed not to claim 
lagan in respect of the land transferred but in 6 0. 0. 184 
some plots of land were sold by S to the vendee on con- 
dition of payment of rent if assessed and then S sold the 
remaining plots of his share to another vendee. 


1 0. C. 225. 

Jurisdiction — Mistakes or omissions in orders regarding 'partition proceedings held 
in Revenue Couit. 

That the Civil Courts had no jurisdiction to correct mistakes or omis- 
sions of the Revenue Courts in partition proceedings. 

Notes, 

Over. — ^ 


1 0. C. 227. 

Pre-emption — Price paid evidence of market value-^Market value evidence in 
dealing with questions of had faith, 

1. That the sum actually paid was, in the absence of other facts, 

sufficient evidence of the fair market value, 

2. That the market value may be ascertained and treated as evidence 

in dealing with the question of bad faith, 

^2) p.— 4 0. 0. 247. — Consideration of market value in connection with price 
not fixed in good faith, 
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1 0. c. 229 

Possession^ suit for — Art 91 Limitation Act. 

A in 1876 executed a deed of gift in favour of his daughter B who 
was then a minor. A died in 1880. In 1884 mutation of names 
was effected in favour of B on the strength of the deed of 
gift, and possession was taken by her, In 1896, C another 
daughter of A sued for possession of half the property com- 
prised in the deed of gift. 

Held, that the suit was barred by limitation under Art 91. 

1 0. c. 231. 

Orove tenure, cultivators right to — Wajihul-arz — Oustom — Court taking judicial 
notice of. 

1. That the general custom of the country is that the tenant retains 

his right to the trees until he dies without heirs or absconds 
from the village with the intention of totally abandoning the 
trees, and that ejectment from the cultivatory holding or resid- 
ing in a neighbouring village does not amount to an aban- 
donment of the trees. 

2. That the custom alleged by the plaintiff is not so notorious or 

general as to justify the Court in taking judicial notice of it 
and treating it as part of the Common Law of the Province. 

3. The incidents of the grove tenure discussed. 

Notes 

(1) Dist.— 2 0. C. 281. — In 1 O. C. 231. — The trees were not planted by 
the tenant on his cultivatory holding, 

(1) F. — 15 0. 0. 33.— The possession of a grove-holder, who has been in 
possession of the trees from a long period, is not with res- 
pect to under-proprietary rights in any way different from 
any other person who claims those rights. 

1 0. c. 262 

Pre-emption— Joint Hindu family— Attestation of sale-deed hy father son's right 
to pre-empt. 

1. That mere attestation of the deed of sale by the father did not 
necessarily import concurrence. 
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2. That the sons in a joint family ai'e to be regarded as co-sharers 
for the purpose of pre-emption. 

Notes. 

(1) R.-5 0. C. 395. — No estoppel against right of pre-emption in the 

absence of written notice of proposed sale to the plaintiff. ^ 

(2) Dist. — 7 0 0. 61. — Sons not separately recorded as co-sharers are not 

entitled to pre-empt in respect of property sold by their 
father 


1 0. C. 254. 

Pre-emption — Notice^ inadmissihiUty of oral evidence of — S. 10 Oudh Laws Act — 
Oral offer of sale — Waiver, 

1. That mere omission or refusal to accept an oral offer or, dispense 

with the performance of the obligation to serve a written 
Notice, 

2. That oral evidence of notice is inadmissible. 

Notes, 

(3) R.-5 0.0. 395 — No estoppel against right' of pre-emption in the ab- 

sence of written notice of proposed sale to the plaintiff. 

Not adop.~7 0. C. 61. 


1 0. C. 262. 

1. Pie-emption— Notice^ omission — That an omission by the vendor 

to issue a notice with the intention of keeping the pre-emptor 
from a knowledge of his right will avail the pre-emptor under 
S. 18 Limitation Act against the vendor and also against the 
vendee ; if the latter has been accessory to the fraud or claims 
otherwise than in good faith and for valuable consideration. 

2. Physical possession — Equity of redemption art 10 Limitation Act — 

That an equity of redemption does not admit of physical 
possession. 

3. Fraud — That where no specific allegations of fraud were set out 

in the plaint, the plaintiff could not succeed on general allega- 
tions. 
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I 0. C. 267. 

Interest — S. 141 Oudh Bent Act — Interest Act (^XXXJI of 1839). 

That although S. 141 does not entitle a superior proprietor to recover 
interest upon arrears of rent due by ftn under-propiietor, inte- 
rest on such arrears v^as to be awarded under the Interest 
Act if the requirements of that Act are satisfied. 

Notes. 

Aflf. — 26 I. A. 41 — Interest on arrears of rent by under-proprietor. 

B,, — 3 0. C. 22 (29) — Dij^cretion of Court in awarding interest. 

1 0. C. 270. 

Arrears of rent ^Breach of Contract — Damages, 

The defendants who were under-proprietors had executed an iqrarnama 
in favour of the plaintiff, the superior proprietor in which they 
promised to pay him as rent, the Government Revenue plus 10 
p c. In a suit by the supenor proprietor for arrears of rent ; 

Reld^ that on proof of a breach of contract by the defendants, the 
plaintiff was entitled to interest by way of damage. 

Notes. 

App* — 3 0. C. 22— Interest on arrears of rent by under-proprietor — N’on 
liability. 

Eev.-7 0. C. 116 (P C.)- 


1 0. C. 272. 

S. 14 Limitation Act^lSfistahe of laiv on the part of plaintiff as to proper 
forum--- 8. 283 C. P. G =G. XXI, r. 63 0. P. 0. (7 of 1908) Suit for 
declaration — Gonsiquential relief — S. 42 Specific Relief Act. 

1. — That the mere fact, that the Subordinate Judge valued the suit 

at Rs. 800, was not sufficient to establish any bad faith on the 
part of the plaintiff, and that they were entitled to deduct the 
period spent in the Court of the Subordinate Judge, and the 
suit was not barred by limitation, 

2. That a mistake of law, on the part of the plaintiff as to the pro- 

per forum, does not entitle him to ignore subsequent facts, 
materially affecting hi$ cause of action, or to treat the plaita 
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as one presented on the day on which it was first presented to 
a Court which had no jurisdiction. 

3. That when the property is released or sold, and comes into the 
possession of private individuals, a suit for mere declaration 
without coiisiquential relief is one brought in contravention of- 
S. 42 Specific Relief Act and is not maintainable 
Notes. 

Ap.— 5 0. C. 304 (306)— There is nothing in S. 28§ 0. P. C. (XIV of 1882) 
to prevent the plaintiffs from milking a claim in the for- 
mer suit for the value of the property or compensation for 
its illegal attachment. 

1 0. C. 280. 

Contentious suit — Transfer — Pendente Ute. 

That there was no contentions suit or proceeding in existence until 
the summons was served upon the defendant. 


1 0. a 284. 

Pre-emption — Ss, 7 and 9 Oudh Laws Act — Scattered trees or grove. 

There is no right of pre-emption in a grove when a seller has neither 
a proprietary nor an under- proprietary interest in the land 
thereof. 

Notes. 

P, — 0. 0. 0. 0 26 — Nature of interest giving rise to claim for pre-emption. 
P, — 13 0. C. 202 — A grove-holder is not a member of village community. 

1 0. C. 289. 

Suit for redemption — Decree of the Settlement Court. 

1. Whatever be the wording of the decree, it was in its nature, 

merely declaratory of the rights of the parties, and was no bar 
to a subsequent suit. 

2. That it would be contrary to justice, equity and good conscience 

to apply the technical rules now prevailing in the Civil Courts 
to the state of facts which existed 30 or 40 years ago, and to 
Courts specially created that they might be free from such 
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technicalities and which were as a fact free from such 
technicalities. 

Notes, 

(1) Bissented- — 6 0. C 239 (243) — A decree of a Settlement Court ought 
not to be held to be merely declaratory in disregard and 
deficience of its terms. 

( 1 ) R. — 8 0. C. 361. — Where a Settlement Court decree did not fix a time 
within which the mortgage money was to be paid, the 
decree was merely declaratory and incapable of execution 
and in such a case a subsequent suit for redemption was 
not barred, 

R ~9 O. 0. 301, — As to the procedure sanctioned for the Revenue Courts 
in Oudh. 

Il» — 11 Indian Cases 291. — As pointed out in 1 0. C 289, the Settlement 
Courts then constituted stood on a totally different footing 
from the Civil Courts. 


1 0. a 301 . 

Haq-qi-Jethwansi — Wajib-ul‘arz — Custom — Oral evidence — S, 92 (3) Evidence 
Act. 

1. A Wajib-nl-arz is not sufficient proof of custom. It may be 

presumed that it was regularly prepared, and that it is a 
correct record of a local custom. 

2. It is of the essence of a valid custom that it shall be binding 

upon the parties concerned and not binding only to the extent 
to which one of the parties may choose to submit to it. A 
wajih-ul-arz must be taken to be as it stands, and it is not 
open to the Court to fix the amount of Jethivansi when the 
record of the custom shows that no amount has been fixed. 

3. That the petition, stating that the matter had been compromised 

could not be said to contain the terras of a contract between 
the parties, but if it were such a contract, oral evidence as 
to the alleged conditions precedent would be admissible under 
proviso 3 of S. 92 Evidence Act. 

Notes. 

(1) Elp.-4 O. 0. 71, — Value of wajtb-ul-arz containing record of custom ; 
g. — 6 0. 0. 372. — That a memorandum of appeal under S 75 Oudh Land 
Revenue Act should bear a Court fee of Rs. 2. 
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1 0. C. 308. 

Pre-emption. — Pre-emptor joining with himself one having no right of pre- 
emption — Joinder of parties Ss, 26 and 31 0. P. 0. =»0 Ij rr ly 4 (a) 19 

0. P. a (V of 1908). 

A, who was entitled to a right of pre-emption, sued to enforce that 
right joining with himself as co-plainti:ffi B, who had no such 
right 

Heldf that A did not therebj^ forfeit his rigl\|t but could maintain 
his suit. 


Notes. 

E.-5 0. 0. 266 (269). — Right of under-proprietor to pre-empt a mohal sold 
by a proprietor 

Ad, -7 0. 0. 22. — Effect of co-sharer joining stranger in purchase in suit 
for pre-emption. 

1 0. C. Sup. 1. 

Suit for arrears of rent — Ss. 1Q4, 124 A Oudh Rent Act^JurisdicHon. 

1. When an objection to jurisdiction was taken in the first Court, 

and an appeal the appellate Court has before it “ all the 
materials necessary for the determination of the suit,” it shall 
decide the appeal without entering into the question of the 
jurisdiction of the lower Court. 

2. That a suit for arrears of rent based on a lease, under the cir- 

cumstances of the case, was cognizable in a Civil Court. 

1 0. C. Sup, 4, 

Suit for declaration — Hindu, Widow — Will — Relief — Ss. 39^ 42 Specific Relief 
Act. 

That the case was not one under S. 42, but that the prayer of the 
plaint came under S. 39, which empowers the Court without 
application by the plaintiff to order the impugned instrument 
to be delivered up to be cancelled. 
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1 0. 0. Sup. 6. 

Mahomedan Law. — Dotver — Possession . — 

Under the Shia Law, a childless widow has no right to succeed to any 
share — Bui if she has lawfully and without force and fraud 
obtained possession of her husband’s property in lieu of dower, 
she is entitled to retain possession until her dower debt is 
paid, subject to a liability to account and without power of 
alienation j and a similar right would pass to her heirs. In 
the absence of any claim to hold in lieu of an unsatisfied debt, 
the widow’s possession would be that of a trespasser. 

Notes. 

Kule — 15 0. 0. 257. — Where a widow is proved to have obtained possession 
peacefully, quietly and without fraud in lieu of her 
unsatisfied dower debt, his legal heirs, are not entitled to 
oust her until that debt has been satisfied. 

1 0. C. Sup. !!• 

Execution of decree — Objection by Judgment-debtor under S* S78 G. P. 0. 0 ZX/, 
r. 55, 0. P. 0. (F of 1908.) — Appeal — Bevision. 

An order on an objection under S. 278 is not appealable. 

1 0. C, Sup. 13. 

Confession — Betracted. 

It is unsafe to found a conviction upon a retracted confession which 
is not corroborated upon material points by credible and in- 
dependent evidence. 

1 0. C. Sup, 18. 

Value of suit for purposes of appeal to Her Majesty in Council Certificate for 
leave to appeal. 

Question of misjoinder of parties and causes of action not sufficient 
ground for granting leave. 
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1 0. C. Sup. 21. 

Order refusing to a'p'point receiver — Appealable S. 688 0. P. 0, « 0. XL JJJ, r, 1 

0. P. 0. (V of 1908), 

An order refusing to sanction the appointment of a receiver is not 
appealable. 


1 0. C. Sup. 22. 

1. An order, rejecting application for filing award, not appealable. 

2. Memorandum of appeal not treated as application for revision. 

3. An application for the revision of the lower Court would not 

require two Judges to hear in the absence of the certificate 
under S. 8 cl. (c) Act XIV of 1891. 

1 0. C. Sup. 24. 

Hindu LaW"^ Joint family property^ S. 63 and 8 Ach 1 of 1869 {Oudh Estates 
Act), 

Whether all or some of the villages in suit came within the meaning 
of “ estate” as defined in Act I of 1869, there was a declara- 
tion of trust in favour of the joint family. Held^ therefore, 
that the plaintiffs were entitled to their share under Mitak- 
shara Law, in the villages which had been summarily settled 
with certain members of the family jointly, as well as in the 
villages acquired by purchase or mortgage by certain members, 
from the funds of the Joint family. 

1 0. C. Sup. 36. 

Ss, 2, 3j 7, S, lOy 14y 22 Act 1 of 1869 — 5. 74 cl. {2) Evidence Act, 

1 , That a Talukdar whose name was entered in list I and V was a 

taluqdar and a grantee under S. 10, and his estate devolved 
under S. 22 upon his eldest son. 

2. That, although no sanad was granted to the Talukdar, the grant 

was a special one under S. 2, 
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3. That the engagements at the snmmary settlement as miistajir^ 

did not amount to a summary settlement under S. 3. 

4. That the word “ transfer” includes a transfer hy way of mortgage. 

5. That an inventory deposited in the office of the Deputy Commis- 

sioner by a talukdar or grantee under S. 7 does not become 
a “ public document” under S. 74 (cl. (2) of the Indian Evi- 
dence Act 


1 0* C. Sup. 49, 

f 

Legitimacy — Declaration hy father of son^s legitimacy — Admission, 

1. An admission by one defendantis not binding upon other defendants. 

2. A declaration by the plaintiff’s father that the plaintiff was his 

heir and representative was not sufficient and satisfactory evi- 
dence of his legitimacy 

3. The term Barkhtirdar does not necessarily import that the person 

to which it is applied is legitimate. 

1 0. C. Sup. 68. 

Execution of decree — Sale of immovable ^property situated outside jurisdiction of 
Court passing decree. 

The decree directed that the judgment-debtor should have the option 
to pay the amount decreed within a certain time, and in 
default the decree-holder may obtain satisfaction by attach- 
ment, sale of certain immovable properties. He/d, that the S, J. 
of Lucknow had power to sell the properties attached, notwith- 
standing that they were not situated within the local limits of 
his jurisdiction. 


1 0. C, Sup 60. 

Legal representative's. 224 0. P. 0, ^ 8 47 0. P, G. Act V of 1908. 

Whether the property formed part of the widow^s estate or belonged 
to the estate of her husband was a question which ought to have 
been decided in execution, and could not be made the subject 
of a separate suit. 
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Notes. 

Appraved.—8 0, C. 406 (408)— ‘That the provisions of S« 244 (S. 47), 
operated to bar, under the circumstances, a suit like the 
present. 


2 0. C. 1. 

Exclusive right to offerings at a public tal. 

The mere fact, that certain person have been in the habit of attend- 
ing bathers and receiving offerings from them, does not give 
to those persons an exclusive right to all the offerings for all 
time. 


2 0. C. 3. 

Suit for possession against trespasser. 

Possession is good title against all persons except the rightful owner, 
and entitles the person so in possession to maintain an action 
in ejectment against any other person than such owner who 
dispossess him. 


Notes. 

R, — 9 0. C. 161. — Possession of a trespasser is heritable, 
p.— 9 0. C. 273.— 

p, — 11 0. 0. 337. — Possession is a good title against all except the rightful 
owner — and such possessory title is heritable and trans- 
ferable. 

H». — 12 0. C. 130. — Possession good title against trespasser. — Suit filed after 
6 months for dispossession maintainable. 

2 0. C. 6. 

Order returning plaint — 8. 588 cl. (6) 0. P. 0. {Act XIV of 1882) ■■ 0. XLIll 
r 1 Act V of 1908 


An order of an appellate Court returning plaint for amendment" is 
appealable to the Court of the Judicial Commissioner! 
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2 0. C. 7. 

Pre-emptwn — Contract for sale — S S4 Transfer of Property Act. — S, 10 Oudh 
Laws Act. 

A right of pre-emption is enforcible in the event of a peison entering 
into a contract for the sale of the property and the enforce- 
ment of such right does not depend upon the existence of a 
sale of property in the mode provided by S. 54 Transfer of 
Property Act. 

Notes. 

Dist,— ^ 0. C. 169. — A mere proposal to sell does not entitle any one to claim 
for pre-emption. In 2 O. G 7 no notice was given 
according to the Act. 

— 13 0, C* 219. — The contract was conditional not absolute and did not 
amount to a denial of the plaintiffs right of pre-emption. 

II, — XXI, Indian Oases 60. 


2 0. C. 9. 

Pre-emption — Art. 10 Limitation Act — Meaning of Physical possession '' — 
Ss. 9, lOf 11 and 13 Oudh Laws Act — Pi e-emptors denial of vendor's 
title . — 

1 Where the subject of sale was an undivided half share in an 

underproprietory holding ; Held that the period of limitation 
must be computed from the date when the sale-deed was 
registered. 

2 Where the person entitled to pre-emption denies the title of the 

person who proposes to sell, the law of pre-emption contained 
in Ss. 9, 10, 11 and 13 of the Oudh Laws Act of 1876 does 
not apply. 

Notes, 

(2) R.-7 0. 0. 61.-— Sons not separately recorded as co-sharer are not 
entitled to pre-empt in respect of the property sold by 
their father — Effect of pre-emptor denying title of vendor. 

It, 7-9 0. C. 331. — Where the property sold w^as not in actual possession of 
the vendors it was not such a sale which could be the 
subject of pre-emption. 
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Distt — 14 0. 0. 161. — The ruling in 2 0. C. 9, dealt with the meaning of 
physical possession and is no authority to the meaning 
of “ tangible ” and “ intagible ” in S. 54 T, P. Act. 

2 0 C. 12. 

Transjer by lessee. S. 58 Transfer of Property Act — S, 5 Oudh Pent Act, 

1. The holders of the heritable, non- transferable, lease were not 

competent to make a complete transfer of their rights, or a 
transfer which might by operation of law, become a complete 
transfer of their rights. 

2. Sub-lease not prohibited. 

Notes 

Explaiued, — 2 0. C 204, — That a usufructuary mortgage of a right of 
occupancy may by operation of law become a complete 
transfer of sucli right. 

Dist— “2 0. C. 252. — In 2 0, C. 12, tho case was between the transferee of a 
subordinate tenure, and iho taluqdm . 


2 0 C. 17 

Cause of action — S. 48 of Act XIV of 1882= Or. 2 — r 2 Act V of 1908 
(C. P. 0 ) 8uit for a share of inheritance against administrator — S, 9 
Act VII of 18S9 

1. Refusal to pay interest is not a denial of plaintiff’s title. 

2. That the cause of action in the second suit was not complete 

when the first suit was brought ; and that tho second suit was 
not barred by S. 43 C. P. C. 

3. The cause of action against an administrator differs from the 

cause of action which arises against a trespasser. 


2 0. C. 24. 

Suit for possession by mortgagee — 5. 68 Transfer of Property Act — S, 12 Specific 
Belief Act. 

1. S. 68 cl. (b) provides alternative remedy and does not debar a 

mortgagee from bringing a suit for possession. 

2. An undertaking in a mortgage-deed to put the mortgagee in 

possession was a contract to transfer property, breach of which 
can not be compensated in money. 
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Notes, 

o. 0. 218. — That a suit for possession by mortgagee on default of 
payment of interest could not be regarded as a suit to 
enforce a contract to transfer immoveable property. 


2 0 C. 25. 

Application to he made a defendant — S, 32 0, P, 0,^0. /, r 10 (2) Act V of 
1908. 

The application, seeking to alter the character of the pleadings, was 
for too Ipte and could not be granted. 


2 0. C. 28. 

Conflicting Decisions of Civil and Revenue Courts, — Decree in terms of compromise 
Res-judicata. 

1. The decision of the Civil Court must be accepted as conclusive. 

2. The Decree in terms of a compromise constitutes a resfudicata. 

Notes. 

(2) P.-7 0 . c. 169. — Ejffect of decree on compromise operating as resfudi- 
cata. 


2 0. C. 33. 

A devisee, claiming under a will executed by a Hindu, need not take 
out probate or letters of administration before instituting the 
suit. 


2 0. C. 34 

Application for summonses too late. 

The Court may refuse to adjourn the hearing, if application for 
summonses is too late. 


R.— 8 Indian Oases 418. — 


Notes. 


2 0. C. 36 

Suit for declaration that defendant is liable to pay rent — In junction restraining 
defendant from cultivating. 

X. As the defendant had acquired under-proprietory rights, he could 
not be restrained from cultivating the land. 

2. Under S, 40 Act XVII of 1876 the Settlement Officer’s duty is 
only to determine the rent. 
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3. Unless and until the plaintifE has been called upon to pay any 
extra sum as revenue, he is not entitled to obtain a declaration 
that the defendant is liable to pay rent. 


2 0. 0. 37. 

/S. 86 Transfer of Property Act — Interest on costs — S, 209 G F. €.=• S 34 Act V 
of 1908, 

1. That under S 86, the Courts are bound to give a decree at the 

rate of interest provided by the mortgage. 

2. In making a decree for sale, the Court mS,y order interest at a 

reasonable rate, for the period between the date fixed by the 
decree for payment and the date of realization. 

3. Interest on costs allowed. 

Notes. 

(2) Ap-3 0. C. 129 (154) — Payment of interest after the date fixed for 
pa3mient by decree. 


2 0. C. 45. 

Compromise hy guardian or next friend, — 88,462 258 C P. C XXXIIj 
r 7; 0. XXI, r2G P, 0. {V of 1908). 

1. Such compromise without tlie leave of the Court is voidable 

against all parties other than the minor. 

2. The provisions of S. 462 C. P. C. (or 32 r 7) would apply to all 

proceedings subsequent to the decree. 

Notes. 

(l) F.-6 0. C. 175 (179). — Compromise by next friend of minor without 
leave of Court is voidable at the instance of the latter. 

2 0. C. 51. 

Eesfudicata—S. 244 (c) G, P. G. ^ S. 47 0. P. 0. {V of 1908), 

A and B were co-sharers in a village. In 1880 B made a gift of cer- 
tain lands in the village to C. on a suit by the latter 
for declaration of her title to the lands, a decree on the 
basis of a compromise was passed for certain other lands. 
After the death of B, C brought a suit against her heirs and A for possession 
of lands specified in the decree and also for certain lands 
specified in the deed of gift and obtained a decree for posses- 
sion of lands specified in the decree In that suit A raised 
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the question whether any rights which he might acquire under 
a partition between himself and the heirs of B would be 
affected by any decree which 0 might obtain. The question 
was not tried. Before the last mentioned suit was brought, 
the heirs of B had applied for partition of the village as 
against A ; and under the partition and portion of the lands 
specified in the decree was allotted to A 0 in execution of 
his decree obtained possession of this land, A’s objection having 
been dismissed. 

In 1896, A instituted a suit against C and the heirs of B for posses- 
sion of the lands allotted to him under partition. 

1. Held, that the question of A’s title to the lands was not res- 

pidicata. 

2. That as the decree was not passed against A, he was not party 

to the suit when C applied for execution. 

3. That the suit was not barred by the provisions of S, 244 0. P. 0. 
4 That when the lands in dispute were allotted to A under the 

partition, 0, ceased to have any interest in them. 


2 0. C. 57, 

Declaration of legitimacy — S* 42 Specific Relief Act — Ss, 4 to 6 Act XXIII of 

1871. 

A suit for a declaration as to the plaintiff’s legitimacy is maintainable, 
though no right to any property, or to the status of legitimacy 
is involved. 


2 0. C. 59. 

Onus of proof, S. 101 Evidence Act, 

The defendant having totally denied the facts, (basis of plaintiff’s 
suit) the plaintiff was bound to prove. 


2 0. C. 62. 

Jurisdiction — Court of Small Causes — Mahahrahman. 

A suit to establish an exclusive right to discharge the duties of 
Mahahrahman is not cognizable by a Court of Small Causes. 
Notes. 

Dist- — 2 0. C. 276 (278) — Suit for Mahabrahmani dues is not a suit for the 
possession of a hereditory office as to discharge the func- 
tion of an office 
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2 0. C. 64. 

iS, 108 cl. (J5) — Otidk Bent Act — Settlement of Account — Jicrisdiction. 

The word ‘‘ co-sharer” includes mortgagee with possession. 

Notes. 

p. — 2 O. C. 299 — Mortgagee in possession being a “ co- sharer”. 

R,— 4 0. C. 369(370) — The point of jurisdiction was not decided in 4 0, C. 
369. 


2 0. C. 65. 

S. 448 Penal Code — House trespass — Execution of Wa^rent for attachment of 
properhj. 

The warrant for execution issued by the Court was no authority for 
the decree-holder and hia companies to enter the Judgment- 
debtor’s house against his will and they were convicted of 
house trespass. 


2 0. C. 67. 

Ss. 622j 091 0. P. 0. =» S. 110; S. 109 0, P. G. (,V of 1908) — Appeal — Revision 
—3. 370 0. P. G. ^ 6, XXIII, r. 3 0. P. C.{V of 1908 ) 

(1) The word “ case” includes an interlocutory order. 

An application for revision of the order of the District Judge was 
tiled on the ground that the District Judge acted illegally in 
passing judgment in accordance with the compromise and on 
the ground that the District Judge had no jurisdiction to enter 
into the merits of the case. Held, that the objection could 
have been taken in appeal. 

(2) That S. 375 C. P. C. « 62 XXIII r 3 is applicable to applica- 

tions under Ss. 52, 53 Act XVII of 1876, 

(3) That where one of the parties objects to the compromise being 

received, the matter can be decided by affidavit, and if neces- 
sary, by a special issue on oral evidence. 

(4) That the Court can grant leave to the guardian of a minor to 

enter into a compromise at any time before finally accepting 
the compromise, a compromise without leave of the Court is void- 
able against all parties other than a minor ; it is jiot voidable 
at the option of other parties against the minor. 

Notes. 

DistS.-— 12 0. C, 405 — No application for revision will be against an interlo- 
cutory order whichjdoes not determine the case, 
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2 0. C. 73. 

Be sumption of grove land 

The fceiiaiifc is entitled to bold possession as long as it retains the 
character of a grove. 

Notes. 

F— 9 0 C. 109. 


2 0. C. 74, 

Begistered sale^deed — Priority — Definition of “ tangible immoveable property.” 

1. No priority if possession delivered to the person holding an 

nnregistefed-deed, 

2. That ^Hangihle property'' means lands, building &c., which ina- 

mediately or through the medium of tenants may be subject 
of possession deliverable by the seller to the buyer. 

Note. 

(2) R. 14 0. 0. 161 — An undivided share in immoveable property is a “tan- 
gible immoveable property” and a sale of such 
property, if under Rs. 100 in value is not compul- 
sorily registerable. 


2 0. C. 77. 

Ss. 72, 78, 74 and 77 Begistrafion Act — Appeal. 

(1) That under S. 72 no appeal lay to the Registrar and the 

plaintiff should have proceeded under S. 73. 

(2) Suit in the Civil Court for regi.stration of the document dis- 

missed as it was instituted one day beyond the period of 
limitation pi’ovided under S 77. 


2. 0. C. 79. 

Suit for declaration — Arts 120, 141 sch. ii 'Limitation Act 

Notice of ejectment having been cancelled on 25th June 1885, the 
plaintiff brought a suit for a declaration that the defendant 
was only a tenant of the land. Held (1) that the suit having 
been filed 6 years after the 25th June 1885 was barred by 
time. 

(2) That the Art 144 is applicable to a suit in which there is a 
prayer for dispossession. 
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Note. 

R. 9 0. 0. 292 — Suit for proprietary possession where tenant sets up under- 
proprietary right is not maintainable. The proprietor 
ought to sue for a declaration. 

2 0 . C. 83. 

Jurisdictiofi— Civil and Becemie Cowt — Ss. 64, 66 and 108 {10) Oiuih Bent 
Act. 

The plaintilf sued tlie defendant in a Civil Court for possession 
on the allegation that lie was the under-px’oprietor of it and 
had been illegally ejected from it through the Revenue Court 
Held (1) that the suit was not cognizable by the Civil Court, 
(2) that the ejectment of an under-proprietor may be on illegal 
ejectment, although it was carried out under the proviso 
of that Act. 

Notes 

— 0 0. 0. 174 — The facts in 0. C 83 have no beainng on the facta in 
8 0. 0. 175. 

(2) Dissented 9 0. 0. 37 — Suit for possession as under-proprietor was 
cognizable by a Civil Court 

(1) R.-12 0.C 90 — (1) Meaning of words “ illegally ejected.'* 

(2) In case no allegation is made as to possession, the suit is cognizable by a 

Civil Court. 

(3) If the suit of an under-proprietoi* under 8 108 (10) is thrown out by 

the Revenue Court, he can then sue the landlord for 
possession in a Civil Court and ask for a declaration of 
his light. 

Point (2) R, — 13 O. 0, 188 — When a suit contesting notice of ejectment is 
dismissed, the plaintiff cannot come straight to the Civil 
Court, but must first sue in the Revenue Court under 
S. 108 (10) 


2 0. C. 87. 

Suit for redeni'ption — Court-fee on memorandum of appeal, how computed Ss, 16 
and 7 (9) Court Fees Act — 

1 Where the mortgagor or mortgagee appeals challenging only the 
amount, the Court-fee should be computed ad valorem on the 
difference between the amount found to be payable and the 
amount which the appellant contends should be paid. 
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2 Where no question is raised in appeal as to the right to redeem, 
the nature of the suit is changed and subject matter of the 
suit is money only. 

Notes, 

(2) p.~9 0. C. 153. 


2 0. C. 90. 

Restitution of conjugal light Mohammedan Law — Shias — Fazidi marriage, con* 
traded hy minoi's mother — Evidence of puberty discretion. 

1. The fact tb«t a female has reached the age of 9 years is not con- 

clusive evidence that she has attained either puberty or dis- 
cretion. 

2, The marriage of a female who has not attained puberty and dis- 

cretion contracted by her mother is a Fazuli marriage and is 
incomplete, and requires the assent of the minor after attaining 
puberty and mature understanding to perfect it. 

The attainment of puberty is not conclusive evidence of the attain- 
ment of discretion. 


2 0 0 96. 

Jurisdiction — Civil and Revenue Courts — Suit for declaration that defendant is a 
mere tenant. 

A suit for a declaration that the defendant is a mere tenant at will, 
is not cognizable by the Civil Courts. 

Notes. 

p.—S O. C. 365. 

P.--12 0. C. 164. 

2 0. C. 99. 

Opium, unlawful possession of, S. 9 Act I of 1878 — S. 103 Sub sec. (/) Or. P, 
Code — Search hy Police, New plea taken in appeal. 

(1) It is for the prosecution to prove that the opium was in the 

exclusive possession of the particular member of the joint 
family. 

( 2) That no plea could be discarded merely because it was for the 

first time put forward in appeal. 

(3) That the Police officer was bound to call some respectable inha* 

bitan t of the looalityi to attend and witness the search. 
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2 0. C. 103. 

Pre-emption — Jurisdiction-- Appeal — 5. 11 of Act VII of 1887 — {Suits valua- 
tion Act) Intel est — Costs — S. 10 Oudh Laws Act — Notice . — 

1. Jurisdiction — What /aaV detei'uiiiies the jurisdiction of a 

Court is the claim as estimated by the plaintillP and the deter- 
mination having given the jurisdiction, the jurisdiction itself 
continues whatever the event of the suit 

2. Price. — The mortgagee could not recover more than that decreed 

in the foreclosure suit 

3. Interest. — If the notice had been given the mortgagee could claim 

interest. 

4. Costs of foreclosure suit — Costs of the suit in the decree for fore- 

closure suit is to be treated as part of the consideration. 

Notes. 

(4) Ap.~-3 0, C. 184 (190) — Payment by pre-emptor of costs of mortgagee ; 

(1) R. — 6 0. C 255 (259). — The plaintiff’s valuation determines the forum 
except in cases wliere it is proved that the plaintiff has mis- 
represented the true value or has acted recklessly or has 
adopted a wrong method of valuation. 

2 0. C. 110. 

Application for execution — Pevival— Renewal of proceedings in rxecntion-Decree 
of Rent Court Limitation. 

An application for execution was consigned to record on account of 
Government order prohibiting sale while the famine lasted ; 
held that subsequent apjdication for execution was one for the 
renewal of the execution proceeding and was not barred, 

2 0. C. 112. 

Res-judicata. Suit for share of profits Compromise — 5. 575 C. P. 0^ = 0. 
XXII f r 3 (V of 1908). 

Held that the previous decision based on the compromise operated as 
res-judicata as regard to tlie plaintiff’s right to receiver profits 
as co-sharer not only for the years included in the first suit 
but also for future years, and under the terms of the compro- 
mise he has relinquished her claim to profits as a co-sharer 
and in lieu thereof accepted on annual cash allowance. 
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2 0 . 0. 116. 

MuKammedan Law. 

1 Legitimacy, 

That according to the Shia Law, whether the marriage is permanent 
or temporary, the child is affiliated to the man, the only dis- 
tinction is that in the case of a permanent marriage, the child 
can not be repudiated by the man otherwise than by impre- 
cation (lian), whereas in the case of a muta marriage, if the 
man repudiates the child such repudiation is sufficient. 

2. ‘DeclaratioWof lelationshij) — Incase of a declaration of relation- 

ship it must be taken tliat legitimate relation was meant 

3. That the word “maimnye” in S 32 cl. (5) includes a “ niuta 

marriage. 

4. Wahf, — When the intentioiijof the grantor is to create a wakf, 

whatever expressions he might have used, the dedication will 
take effect. 

5. A Wakf’hil-wasaiat. — Which will take effect after the death of 

the grantor, is invalid. 

Notes. 

— 25 All. 236 (P. C.)— That a valid wakf can be created by will That 
statements as to heirs made in accordance with practice 
of public office are admissible in evidence in support of 
the legitimacy of such heirs 


2 0. C. 133. 

S, 5 Indian Limitation Act — Mistake — Sufficient cause, 

A mistake of law might amount to sufficient cause and 

want of due case and attention could not be attributed to a 
pleader who had nut ascertained every possible authority 
bearing on a particular point. 

Notes. 

App. — ^ C. 372. —Liberal Construction of “sufficient cause.” 

— 5 Q. C. 384. — In 2 0. C. 133 relief was sought although in the wrong 
Court but in 5 0. C. 384 no appeal was filed within time 
in consequence of having been erroneously advised by a 
legal practitioner not to prefer the appeal. 
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2 0. C. 135. 

5. 13S Oudh Bent Act — Suit for arrears of rent — Third person alleging receipt 
of rent — Necessary party. 

When a third party alleges that he has actually and in good faith 
received the rent, he should be made a party to the suit, and 
the question of the actual receipt and enjoyment of the rent 
by him should be enquired into and the suit should be decided 
according to the result of the enquiry. 

2 0. C. 137. 

Suit for arrears of rent — S. 138 Oudh Bent Act. 

1. Burden of proof , — '1 he plaintiff must prove that he actually and 

in good faith received the rent; the inter venor is not bound to 
set out his title. 

2. Appeal. — In such cases the intervenor is not barred from appeal* 

mg. 


2 0, C. 139. 

Besfudicata — Redemption suit— Previous suit for possession. 

1. That the plaintiffs ought not to have made the mortgage they 

now sought to redeem, ground of attack in the former suit, 
and consequently the second suit was not barred. 

2. A claim for possession of property as owner and as mortgagee are 

different matters. 


2 0. C. 143* 

Jurisdiction — Court of Siyiall Cau.ses — S. 35 Provincial Small Cause Court Act, 

That an officer not invested with the jurisdiction of a Court of Small 
Causes can by reason of S. 35 dispose of a pending Small 
Cause Court case as if he were so invested, and compass a 
final decree therein. 

Notes. 

0 Q. 0. 81. — The order passed by a Court not invested with the 

powers, in the execution of a decree passed by a Court 
invested with such powers, was not final. 
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2 0. C. 145. 

Suit for possession in lieu of mortgage money. 

In a mortgage- deed the principal was repayable within 10 years ; 
interest was payable year by year; and in default of payment 
of interest the moitgagor was to deliver possession. The 
plaintiff brought a suit for possession of the property in lieu 
of the mortgage-money then due to him. 

Held that the suit so far as it related to any declaration concerning 
the mortgage money was premature. 

Notes. 

F.— 4 0. 0. 171 — 

2 0. C. 149. 

Mis- joinder. 

1 . That the joinder of the plaintiff as the purchaser of \ the pro- 
perty did not amount to a mis-joinder of parties. 

Champerty 2. That specific English law of maintenance and cham- 
perty has not been introduced into India 

That the agreement on behalf of the plaintiff to supply the assignor 
with the necessary funds was a fair agreement and was in no 
way contrary to public policy. 

TFan^ of consideration 8, That where an assignee sues on his assign- 
ment and proves it, an adverse party can not take objection. 

Notes 

(2 & 3) App.-8 O. 0. 156 (P. C.) 

(3) App.— 7 0. 0. 181 (183) — Resistence by third patyr on claim by as- 
signee, 

2 0. C, 195. 

Zamindar's light of Escheat — Meaning of complete ruin. 

That so long as a tenant’s house dobs not become a complete ruin, the 
zamindar cannot claim the right of escheat. 
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2 0 C. 196 

Form of decree — Redemption suit — S. 92 Transfer of Properiy Act. 

In a suit for redemption of a mortgage with possession, the Court, 
in default of payment of money was bound to decree that the 
property be sold. 

2 0. a 199 (P. C ) 

Sanad granted under Oudh Estates Act — JVust — Go-sharer's rights against 
Sanad-holdcr. 

The Sanad was granted to K who in his application had stated that 
S who has absconded was his co-sharer and entitled to get 
his share on return. 

1. Held^ that K was, as to the extent of S’s share, timstee for S. and 

the representatives of S were entitled to recover it. 

2. That the fact that the Sanad was granted to K alone would not 

deprive S of bis rights. 

2 0, C. 204. 

S. 5 Oudh Bent Act — Usxifructuary mortgage. 

The Usufructuary mortgage of occupancy holding is invalid under S. 5 
of the Oudh Rent Act. 

Note, 

Belied— 6 0. 0. 331 — A person cannot be estopped from denying the validity 
of the transfer of a right which he is incapable of trans- 
ferring, 

App.~-7 0. C. 265 (271). 

R--110. C. 34} — A temporary transfer in favour of his land-holder is valid. 

R. 14 0. C. 144 — The transfer which is forbidden by the Settlement decree 
is not illegal or unlawful and that the plaintiff is estopped 
from pleading that he has no power of transfer, 
g — 14, 0. C. 225 — A transfer, by a tenant holding occupancy rights under a 
decree of the Settlement Court forbidding alienation, in 
invalid. 
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2 0. C. 209. (P. C.) 

Mortgage — Hindu Widow— Interest provided by unregistered rtikkas — Flea taken 
for the first time in appeal. 

1. That the mortgage executed, by a widow on behalf of her minor 

sons is invalid. 

2. That the rukhas^ being unregistered, did not affect the mortgaged. 

property. 

3. Plea, taken for the first time in appeal, not allowed. 

2 0. C. 213. 

Mohamedan Law — <S. 22 Oudh Estates Act (I of 1869 — Absence of Sanad-Entry 
of name in List III. 

1. That in the absence of any sanad, the succession to the estate 
must be governed by the ordinary rules of Mohamedan Law. 
The subsequent inclusion of name in List III is improper. 

Notes 

Affirmed— 7 0. 0. 25L (P. c ) « 26 All 119. 

2 0 C 226 

Fevocation of tvill — Widow's estate. 

1. That a testator, notwithstanding his promise to do so, can revoke 

his first will. 

2. That, the question, whether a Hindu widow has acquired, under 

a devise by her husband, a larger estate than a “ widow's 
estate” is to be decided upon the terms of the devise. 

Notes. 

H — 9 0. 0.199. — Having regard to the context and the rules for the 
construction of Hindu wills, the will under consideration 
conferred only a life interest upon the devisee. 

2. R. — 12 0. 0. 157 — That where property is given to a female, the use of 
the word ** malik'* imports full proprietary rights. 

2 0. C. 233 

Lease executed by guardian on behalf of minor — S. 18 Act XL of 1868 — Com- 
pensation. 

1 . Lease executed by guardian without obtaining the order of the 
Civil Court is illegal. 
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2. What amounts to negligence in the guardian of a minor — There must 

be such negligence as leads to the loss, of a suit, which, if it 
had been conducfced with due care, must have been successful. 

3. That in the absence of any evidence as to the consent of the 

plaintiff to the construction of a well, the defendant were not 
entitled to get any compensation. 


2 0. C. 235 

Application for permission to appeal to Her Majesty — Art. 177 Sch ii Limitation 
Act, 

The applicant applied for permission to appeal to Her Majesty in 
Council “ from the decree of 13 May 1898 as amended by an 
order of 6th June 1898 ” The application was made more 
than 6 months after 13th May 

Held^ that the application was barred, under Art. 177 Act XV of 
1877. 


2 0 C 239. 

Suit for mesne profits^ Proof of title on plaintiff— -Trespass — S. B (P) Oudh 
Latvs Act. 

1 . That the plaintiff could maintain the suit, without proof of title, 

if he was in possession of the property, and was dispossessed 
by the defendant, but was subsequently again put into posses- 
sion 

2. The Court was justified in acting under cl. (g) S. 3 of the Oudh 

Laws Act by applying to the case the doctrine of the English 
Law. 


2 0. C 244 

Gift — Mohamedan Law—Ss. 8y f/, i2, 17 of Act I of 1869— Oudh Estates Act 
Held, 1 that, the donor being a taluqdar and grantee, his power to 
create by gift inter vwos wliat in English Law is called an 
estate in remainder, was to be decided with reference to the 
provisions of Act 1 of 1869 and not the Mohamedan Law. 

2. The meaning of S, 17 of Act 1 of 1869 — is that it is requisite for 
the validity of a gift either that possession of the property 
should be delivered or that the gift should be registered. 
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3. That the donor was* competent under Act I of 1869 to make a gift 

during his life time of an absolute interest in the share to vest 
at a future time. 

4. That under the terms of the deed, the wife took an interest for 

life only and that on her death the absolute interest in the 
property vested in the donor’s children by her. 

Note 

(2) Doubt 9 0. C 113 — Delivery of possession to the life tenant within one 
month is a sufficient compliance with S. 17. 

2 0 C. 260. 

Res-judicnta admisi^ilility of letter reducing tenants 'tent 

That the question of the genuineness of the letter was directly in 
issue in the former suit 

2 That tlic letter reducing the rent of tenant did not require to he 
registered. 


2 0. C. 252. 

Suit to set aside transfer of a nond ransferahJc holding maintainable — Suit by son 
against father s iransfeiee-^Necree of Settlement Couit — Restriction on the 
right of transfer. 

It was not open to the plaintilf to question the transfer made by his 
father in a suit against the transferee. The restriction on the 
right of transfer in the decree of the Settlement Court was 
intended for the benetit of the taluqdar and not of the decree- 
holders. 

Note. 

0 0. C. 331 — There is an essential distinction between a transfer 

which is forbidden by the Legislature and a transfer 
which is only contrary to the terms of a decree. 

14 0. C. 144— That the condition forbidding transfer contained in the 

settlement decree, was only for the benefit of the superior 
proprietor, and that the plaintiff was not entitled to the 
assistance of the Court in undoing his own act. 

Eel , — 15 0. 0. 67 — That the condition against alienation is imposed for the 
benefit of the superior proprietor who can waive it if he 
chooses. 
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2 0. c. 264. 

Ss 36, 39 Oudh Bent Act 

Enhanceinent 1 That the rent of a tenant who held possession at 
the time of passing the Oudh Rent Act could be 
enhanced only under S 39 Oudh Rent Act. 

Gontmutation 2 That a Rent Court has no jurisdiction to commute 
the rent payable in kind to a rent payable iu cash. 


2 0. C. 256. 

Jurisdiction — Suit cognizable by Court of S)nall causes Art 31 and 11 sch. II 
Act IX of 1887. 

A suit for the recovery of Rs 200, the value of Jack fruit forcibly 
and unlawfully taken was cognizable by the Court of Small 
Causes 

Note 

App* 4 0. 0. 89 — Nature of suit for share of profits of bazar. 

2 0 C 258 

Hindu Laiv — Alienation hg widow — Legal necessity 

That the transfers made by the widow to ])ay a small debt due by 
the husband, or the Government Revenue, in the absence of 
actual pressure would not bo binding upon the reversioners 
after her death. 


2 0. a 261. 

Besfudicata — Decision based upon points of law. 

1. The decision of the Distiict Judge in the first suit was res - 

judicata, notwithstanding that it was not appealable to the 
Judicial Commissioner. 

2. Meaning of word competent in S 13 C. P. 0. (»S 11 Act V 

of 1908) 

3. That a decision upon a particular matter in dispute is conclusive, 

although it proceeds upon point of law, but the decision as 
regards the point of law is not conclusive, where a different 
matter is in dispute. 
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4. That the plaintiff was entitled to possession without setting 
aside the gift. 

Note. 

(3) App« 5 0. C. 181 — Exparte decree — Res-judioata. 

2 0. C. 269. 

Arrears of rent — Ss. 33 108 (2) Oudh Rent Act — Determination of Rent — 
Jamabandi rent entered in — 

1. In a suit for the recovery of the arrears of rent from an occu- 

pancy tenant, the Court is not competent to determine the 
rent under the piovisions of S. 33. 

2. That the entry in the Jamabandi could not be accepted as 

evidence of the rent payable by the occupancy tenant. 

2 0. C 273. 

Suit for Rents. 108 (16) Oudh Rent ActS. 40 Act XVII of 1876. 

The defendants were the representatives of certain persons, who had 
sold a village to the plaintiff, excepting some sir land bearing 
a rent of Rs, 54, besides some grove and waste land. The 
vendors had covenanted with the purchaser to pay Rs. 54 
to him as rent for the sir land in case they brought it under 
cultivation. At a re-settlement of the village, the excepted 
lands were formed into a suh-imtti bearing a revenue of 
Rs. 93. In a suit by the plaintiff for recovery of that 
amount; held — 

1 that the effect of the deed v\as to make the vendors under- 

proprietors 

2 that the mere fact that the Settlement Officer had formed the 

lands into a suh-patti did not affect the agreement. 

Note. 

Dist. — 3 0. C. 310 — A co-sharer in the mohal was liable to the lambardar 
for the revenue assessed. 

Disc. — ^ 0. 70 — The defendant was under the terms of the deed an 

under- proprietor and therefore not liable to pay. 
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2 0. C. 276. 

Suit for Mahabrahmani dues — Jurisdiction — Court of Small Causes. 

A suit foi’ fche recovery of a share of the Mahabrahmani dues is 
cognizable by a Court of Small Causes. 

Note* 

ap. 4 0. C. 89 — Nature of suit for shai*e of profits of bazar. 


2 0. C. 281. 

Trees — Ejectment — Mafroor — Wajib-ul-arz — Custom — Tenants right hi trees 

* 

planted during continuance of tenancy. 

1. That the ejectment of a tenant from his holding extinguishes 

his right in the trees which he has planted in it during the 
continuance of tlie tenancy. 

2. Meaning of mafroor — a tenant who has lost hi.s cultivatory 

holding and leaves the village to reside in another village in 
which his landlord has no interest, cannot be held to be 
mafrur (run away) within the meaning of the wajib-ul-arz. 

S. That the tvajib-ul-arz was no evidence of the alleged custom. 

Note. 

R# 16 0. C. 341 — There is nothing in the law to prevent an occupancy 
tenant from planting trees without the permission of 
the zamindar. 

(2) P, 12 Indian Cases 40P. 

2 0. C. 286 (P. C.) 

Widow---Froperty in possession — Presumption— Burden of proof — property 
claimed through third person. 

That there is, in the absence of evidence, no presumption of law that 
the property found in the widows’ possession was originally 
that of her husband. 


2 0. C. 288 (P. C.) 

Suit for arrears of rent — Interest — S. 141 Oudh Rent Act — Under -'j^roprietor* 

1 . That the under-proprietors whose beneficial interest has been 
transferred by an unofficial Act to persons who thereby become 
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possessors of the whole xuohal are not liable to pay rent so long 
as they remain out of possession. 

2. That an under-proprietor is not liable to pay interest. 

2 0. a 292. 

transfer — Lease hy occupancy tenant — S. 6 Oudh Bent Act 

That on transfer by way of sub-letting is not ill«gal. 

2 0. a 296. 

BesumpHon — Ss. 52 and 63 Oudh Land Revenue Act. 

1 . That the grant was not exempted from resumption because it was 

one by way of endowment to a religious institution. 

2. The words in part’* in S. 53 refers to the terms on which the 

land is, in future, to be held. 

3. That the grant, having been in possession of the grantee for 

nearly a hundred years, should only be declared liable, in 
part, to resumption. 

(3) Not P.-— 6 0 0. 233 — In 2 0. C. 295, the long dumtion of the grant in 
combination with othei circumstances alfected the Judge- 
ment of the Court, but in 6 0 C. 233, the grant being 
old is held not sufficient for holding it resumable in part 
only. 

2 0. C. 299. 

Co-sharer — Mortgagee in possession — S. 108 {15) and (16) Oudh Rent Act. 

That the mortgagee in possession is a co -sharer and can sue and be sued. 

2 0. C. 302. 

Review of Judgment — Oourt Fees Act Sch i, Art. 4 and 5. 

1. An application filed after the 89th day from the date of the decree 

required full fee. 

2. In computing the period the applicant can not deduct the time 

which may have been spent in obtaining a copy of the 
J udgment 
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2 0. C. 303. 

Res-judicota — Suit for contribution — Right of defendants inter se. 

As the rights of the defendants inter se were not finally decided in 
the first suit, the second sait for contribution was not barred. 

2 0. C. 307. 

Appeal Ss, 118, 123, 406 and 435 439, Gr. P. 0. 

1. That the orders under S. 118 include orders which require con* 

firmation of the Court of Session as well as orders which do not 

» 

require such confirmation, and under S. 406 are appealable to 
the District Magistrate. 

2. That the accused had in no way been prejudiced by the action 

of the Court of Session, and that his case therefore did not 
require the interference of the Court of Judicial Commissioner. 

3. That Sessions Judges before confirming orders passed under 

S. 123 Cr. P. C., should satisfy themselves that no appeal had 
been filed or was about to be filed from the order of the 
Magistrate under S. 118. 

Notes* 

(3) R. — 13 0. C. 354 — Procedure to be adopted by Sessions Judge. 

2 0. C. 311 (P. C.) 

Accotint book — S. 34 Evidence Act. 

That the account book, in which entries were not made from day to 
day, was admissible to corroborate the oral evidence. 

2 0. C. 315. 

Separate 6uit--S. 244 0. P, 0. « (S. 47 C. P. C. (V of 1908) Jurisdiction. 

1, A separate suit, for the value of the crops forcibly carried away 

while under attachment, was not maintainable. 

2. That no Court would be deprived of his jurisdiction by the mere 

fact that under S. 244 C. P. C., (S. 47) in deciding a 
tion between the parties, he would have to award to one party 
something beyond the limits of bis ordinary pecuniary 
jurisdiction, 
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2 0. C. 319. 

Purchase of trust property^S. S Indian Trust Act (II of 1882) — Notice-^ €hod 
faith, 

1. Presumptions. 

2. Purchaser is bound to make an inquiry as to the authority of his 

vendor to transfer. 

2 0 0 330. 

Lis pendens S. 52 Transfer of Property Act— Compromise— Decree — Ss, 875 and 
492 0, P. 0. « 0., XXIII, r. 35 0. XXXIX, r. 1 G. P. 0. (V of 1908.) 

1. That under S 375, the Court only could pass a decree on the 

compromise so far as it related to the suit, and could not in 
that decree include an additional consideration money. 

2. The doctrine did not totally invalidate the transfer to the defen- 

dant, but merely to prevent a transfer which would affect the 
rights of the plaintiff under the decree finally passed in the 
case. On paying the mortgage money due to the plaintiff, the 
defendant could retain the property purchased by him. 


2 0. C. 336. 


Ejectment — Thekadar — Construction of deed. S. 55 Oudh Kent Act, 

1. A thekadar can be ejected only by the issue of a notice of eject- 
ment under S 55. 


2. The language used in the sale-deed usnally intended to pass all 
proprietary rights, unless special mention is made of the lease 
hold rights. 


2 Oa C. 337. 

Execution of decree not made absolute — Ss. 88 and 89 T. P. Act, 

That the decree having been partly executed on a previous occasion 
and no objection having been made to its form, it was capable 
of execution. 
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2 0 . a 340. 

Urust^^Mdhant— removal of — Sangat — ^PrestimpHon — 

1. Where a person gives property like a village to the Mahant of 

such an institution as the Sangat of jStanaJc Shahi fakirs^ there 
is a strong presumption that the property is given for the 
benefit of the institution. 

2. Held that the Sangat in dispnto was trust property. 

3. The Court can, on the ground of mis-conduct, immorality or 

breach of trust, remove from his o^ce the Mahant of a 
religious institution as being a trustee who is unfit for his 
office. 

Notes. 

( 1 ) R.-6 0. 0. 355 (358) — That trust property cannot be sold at the will 
of the trustee for the time being. 

2 0. C. 344. 

Uedemption of portion — S$ 60 and 74 Transfer of Property Act, 

A mortgagee, by allowing his mortgagor to pay a portion of the 
mortgage-debt and releasing a proportionate share of the 
mortgaged-property, does not thereby entitle the mortgagor 
or his representative to redeem the rest of the mortgaged pro- 
perty piece meal 


2 0. C. 348. 

Art 127 Limitation Act 

1 . A suit for possession of ancestral property sold during plaintiff^ $ 

minority brought more than 3 years after attaining the age 
of majority was governed by art. 127 sch. II of the Limitation 
Act. 

2. That the onus is on the defendant to prove that the exclusion 

became known to the plaintiff more than 12 years before suit. 

Notes. 

Biss* — IS 0. 0. 111. — That the case was governed by art. 144 and not by 
art. 127, 
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2 0. C. 351, 

Partition proceedings — 8s. 74 and 75 Oudh Land Hevenue Act — Question , of 
title — Ues-judicata 

1 . Tlie deciaion of the Revenue Court on a question of title would bd 

res-jndicata in a subsequent suit instituted in a Civil Court in 
respect of the same matter. 

2. The jurisdiction of the Revenue Court to decide any question of 

title commences from the date of the application for partition 

2 0. C. 356. 

Award — Appeal when no ohjection taken within 10 days — Afpointment of arhi- 
tratoTs hy Court 

1 . The defendant was not precluded from appealing, because he had 

made no objection to the award within 10 days 

2. In this case there being no clause that the difference should be 

referred to the arbitration of any person appointed by the 
Court, the court had no jurisdiction to appoint fresh arbitra- 
tors, nor could it reduce the number of the arbitrators fixed 
by the agreement. 

3. Where the decree is in accordance with the award, an appeal 

will be oU the ground that the award is no award in law. 


2 0. C. 359. 

Appeal-^Partition — ohjection raising question of title — Attachment before sale 

The objection of the appellant, to the effect that he had attached the 
property, subject to partition, in execution of decree and that 
the mortgage-deed in which the respondent had obtained the 
foreclosure decree was subsequent to attachment, raised a 
question of title and the appeal lay to the District Judge. 

Notes. 

.0 0. 0. 372, — Court-fee on memorandum of appeal — Effect of Revenue 
Court’s decision on question of title — appeal to Civil 
Court— -Partition — Decree. 
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2 0. C. 363. 

Discharge — 8. 437 Griminal Fiocedure Code Notice 

1. No Court would be exercising a proper discretion, if before pro- 
ceeding under S. 437 to order a further inquiry in the case in 
which the accused person may have been discharged, it did 
not first give him an opportunity by service of notice, to show 
cause against such an order being made. 

2* The Court should not set aside the order of discharge without 
sufficient reasons. 

Notes. 

Dist. — 11 0. C. 261 — No notice necessary before ordering further enquiry 
under S. 437. In 2 0 C. 363 there was an application 
against an order of discharge as that the person accused 
had been brought before the Court. 

2 0. C. 365. 

Agreement for reward to procure xoije to a Hindxc — Public policy. 

The agreement by a hireling or stranger to assist a Hindu for reward 
in procuring a wife is void as being contrary to public policy. 

2 0. C. 366. 

Eirecution of decree^^S. 244 r, P. 0 =>S. 47 C. P. C. (V of 1908). 

5 Applies as well to a di.spute after it has been executed as it would 
to a dispute before it has been executed. 

2 0. C. 372. 

Documents executed by Indian ladies — Interpretation of — 

When it is said “ I make S, the owner of my estate after my death/* 
the only interpretation is that tlie writer was appointing S. to 
be heir in succession to herself. 
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3 0. C. 1. 

Sale in execution — Sanction for — S 20 Oudh Laws Act — Ss, 88 and 89 Trana^ 
fer of Property Act, 

1. The sanction of superior authority is necessary for the sale of 

land in all cases of mortgage. 

2. A sale in pursuance of an order under S. 89 T. P Act is a sale in 

execution of a decree 


Notes, 

R. — 8 0. 0. 409 — Sale of ancestral land in excess of that sanctioned by 
Government is illegal. 


3 0. C. 8. 

Joint mortgage — Pight to sale of the tvhole mortgaged property Ss. 45 and 67 
Transfer of Property Act 

One of two joint mortgagees in a suit to recover his share of the 
money advanced can pray that in default of payment the 
whole (not the hall) of the mortgaged-property might be put 
up to sale. 


3 0. C. 13. 

Sufficient cause — 5 Limitation Act — S 368 0, P. C,=^0. XX//, r, 4 C. P, 0. 
(7. of 1908 ) 

That ignorance of law, unaccompanied by negligence, in action or 
want of bona fide i.s a sufficient cause. 


3 0. a 18. 

Actionable claim-^S. 185 {d) Transfer of Propeify Act, 

S. 135 (d) refers to the point of time at which the actionable claim 
is sold and not to the time at which the claim may be dis- 
charged. The claim or debt which has been affinned by the 
judgment of a competent Court, or a claim which has been 
made clear by evidence and is ready for judgment is altogether 
excluded from the operation of that section. 
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3 0. C. 20. 

S. 646 (b) G. P. 0.=0jder XLVI, r. 7 C. P. C. {V of 1908). 

Bjeferencs — Tliat a District Judge liat> jurisdiction to refer a case to 
the High Court, whether the case is or is not pending in his 
Court in appeal. 

Jurisdiction —The Appellate Court is not empowered to order a fiesh 
trial in a suit cognizable by a Court of Small Causes which 
was tried as a i-egiilar suit by a Munsi^ who had the powers of 
a Judge of a Court of Small Causes 


3 0. C. 22. 

Arrears of rent — lles-jndicata — Inteicst S 141 Ondh Bent Act. 

In a suit by a superior proprietor against under- projirietors for arrears 
of rent, mam points in di.spube were (1) whether the defendants 
were jointly liable to pay rent; (2) whether they were liable 
to pay the Rs 10 per cent, mentioned in the razinama ; (3) 
whether they were only liable in respect of half the Govern- 
ment revenue , (4) whether they were liable to pay interest on 
the arrears. 

1. Ueld^ that the questions (1), (2) and (3) were res-judicata. A deci- 

sion upon a particular matter in dispute is conclusive so far 
as that dispute is concerned, although it proceeds upon points 
of law, but the decision as regards the point of law is not con- 
clusive where a diiferent matter is in dispute. 

2. That the defendants were liable to pay interest on rent which 

was not paid on the date fixed for payment of revenue. The 
Court below did not exercise its di.scretion unsoundly in 
awarding interest on arrears of rent at the rate recognised by 
S. 141, Oudh Rent Act. 


3 0. C. 31. 

5. 120 0. P. 0. =* order, X, r. 4 C. P. C. (F of 1908). 

That an order for personal attendance under 1st para of S. 120 
C. P. C. is not appealable. 
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3 0. C. 32. 

Assignee of decree — Inconsistent 'position — Bs 2,244,244 {c), 282 — Jurisdiction 
-Ss. 2, 47 Act V of 1908 ouier XXI r 16. 

That a party in a litigation connot be allowed to take np inconsistent 
positions, that the defendant could not be allowed to take up 
the position that S 244 barred the suit 

Notes 

p. — 4 0. 0. 200 (201) — That the plaintiff, having been forced to take up the 
position which the defendant as.signed to him, could not 
afterwards turn round. 

— 4 0. G. 408. — Inconsistent pleas — Estoppel by admission 


3 0. C. 37, 

Sufficient cause — S, 6 Limitation Act. 

That in coming to the conclusion that the applicant had sufficient 
cause for not making the application within time, on a ground 
not urged by him, the Court exercised its discretion in a way 
in which Judicial power and discretion should not be exercised. 


3 0. C. 42, 


S, 805 G. P. C. 

That an order under S, 305 C. P. G. = XXI, r 83 (V of 1908). is 
appealable. 


2. That the provisions of S. 305 C P. C , are not inconsistent with 
those of S. 89, Transfer of Property Act, and are applicable 
where the decree is one for the sale of mortgaged-prOperty 
passed under the T. P Act. 


3. That the rules contained m Part (A), (B) and (C), Chapter XIX 
of the Code of C Procedure are generally applicable to sales of 
mortgaged-property. 


3 0, C. 48 

Resumptions of rent free grant., Ss 52, 53 Oudh Land Revenue Act. 

That the heirs of a grantee for life, who enters on the land on the 
death of his ancestor, is not in possession under the title of 
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his ancestor, which was extingnrshed by the ancestor’s death. 
The provisions of Ss. 52, 53 can only be applicable, when the 
persons in possession are holding under a grant. 

Notes. 

Dist.->5 0. C. IK — The view expressed in 5 0, C (pp.l23 — 124) is not in 
conflict with observations made as to a grantee for a term of 
years holding over in the Judgment in 3 O C. 48. 

Eel . — 12 2, C. 324 -A suit for possession of the land, after the death of the 
grantee, against the transferee of a non-transferable grant is 
a suit for ejectment of a trespasser aftd as such is cognizable 
by the Civil Court. 

3 0. C. 60. 

Art 179 (2) Limitation Act — Final decree or order of Appellate Court 

That the words “ the final decree or order of the Appellate Court 
cannot be limited to a decree or order which is capable of 
execution, but include a final decree or order which is not 
capable of execution (e g an order on an application with- 
drawing an appeal and dismissing it ) 

Notes 

— 5 0. C. — 145 — Dismissal for want of prosecution is a final order under 
Art. 179 (2). 

— 0 0 . C. 48 — The order of the Court will only amount to a decree if it 
IB the formal expression of an adjudication upon a right 
claimed or a defence set up in the suit. 


3 0. C. 55. 

Suit for possession — Art. 120 sell ii Limitation Act — Agency —Jurisdiction of 
Civil Court — Notice of ejectment. 

The plain tilf sued for possession and mesne profits or in the alterna- 
tive for a declaration that the defendant had no right in the 
village other than that of a lessor and that he was liable to 
be ejected by a notice of ejectment. The defendant’s father, 
in 1883 in a litigation pending between the plaintiff and 
himself asserted through his agents an adverse title in himself. 



164 “digest and easy kefbrencer.’^ 

Held {!) That the pfainfciH had coasfcrucUve knowledge of the fact 
and that the suit for declaration was barred. 

(2) That the agent fully represents his principal in dealings with 

other persons, and the knowledge acquired by him while 
acting within the scope of hia agency must be held to be the 
knowledge of his principal. 

(3) That the grant was substantially a gift of land to be held on a 

zamindari tenure, and under cl. 2 and 8 of S 3 of Act XVIII 
of 1876, ilie parties being Hindus, the law to be administered 
in the case was the Hindu Law 

(4) That the word zamtndari is well understood to convey an estate 

of inheritance. 

(5) That the relief sought by the plaintiff for tlie declaration was 

exclusively within the jurisdiction of the Revenue Courts. 

Notef^\ 

(5) R.- 12 0. C. 164 — That a Civil Court cannot determine whether or not 
a lease has expired and make a declaration accordingly. 


3 0. C. 65 

Suit for arrears of rent — denial of tenancy — Burden of pjoof — Rcsfudicata . — 

1. That when the plaintiff sets up a tenancy which the defendant 

denies, the burden of proof is on the plaintiff to prove the 
tenancy and the amount of rent payable by the defendant. 

2. Res- judicata — First suit for arrears of rent dismissed — Second 

suit for arrears of rent barred. 


3 0. C. 67. 

Arrears of leyit — S 132 Oudh Bent Act — S. 3, suh-section 3 General Clauses Act 
(Z of 1897). 

1. S. 132 Oudh Rent Act applies to cases when the date for the 

payment of rent has been fixed by a special agreement between 
the parties. 

2. That the word “ year ” in S. 132, Oudh Rent Act, means calendar 

year. 
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3 0. C. 69. 

Bent^ determination of — S 25 Ondh fmcs Act. 

The tenant is not; bound to pay a rent fix'ed by the Deputy Commis- 
sioner without notice to tiio tenant 

3 0. C. 72. 

Identification of accused — 

In cases triable by the Court ot Session, the witness should bo called 
on to identify each individual prisoner liiid the words m which 
the witness identities should be recorded. 

3 0. C. 79. 

Sale in default of excise lerenue — V. 25 Act XX f I of 18S1 — S. 135 Act XVII 
of 1876 — r)ioi incu)uh) anc,e 

1. The sale under S. 25 is not a sale free from all prior in- 
cumbrances. 

3 By S 135 Act XVII of 1876 when tho land is sold on account of 
arrears of land revenue other than the land on account of 
which the revenue is due, no interest, save those of the 
defaulter alone, shall be proceeded against, and no incumbrance 
•created or conti'act entered into by him in good faith shall be 
rendered invalid by such proceeding. 

3 0. C. 80. 

Defamation — S 500 I. P. G. — S 132 Evidence Act Privileged ” 

A witness cannot be prosecuted for defamation on account of state- 
raeiifs made when giving evidence in the witne.ss box. The 
statement was privileged under S 132 Evidence Act. 

Notes. 

— 12 0. C. 308. — A person who was accused of an offence could not with 
impunity make a false charge against thb presiding officer 
with the object of getting the case transferred to another 
Court. 



166 “digest and easy referenceb.” 

3 0. a 84. 

A suit to set aside a snlelinama in execution of a decree — is governed 
by ait. 13 sch ii of the Indian Limitation Act. 

Proceedings in execution of decree are proceedings in suit as provided 
by S 4 of Act VI of 1892 

3 0. C. 87. 

Jurisdiction — lieveniie Courts — S. 108 (6) Oudh Jlent Ad. 

A suit for declaration that the plaintiff was entitled to hold the share 
in perpefiiity under a lease was exclusively triable by a Court 
of Revenue. 

Notes 

p, — 3 0 C. 365. — Juiisdiction of Civil and Revenue Courts in suits between 
landlord and teoHiit discussed. 


Hindu Jjrtw — 3 0. C. 89. 

Succession — Grandsons — Widoxc — Presmnphon reyarding moveable propeity ac- 
quired by a Hindu widow 

1. That the grandsons took per capita in preference to daughter’s 

son.s (by custom excluded). 

2. There is no presumption that property acquired by a Hindu 

widow is acquired from the pi’oceeds of her husband’s* estate 
in her hand 

3 It w'as incumbent on the plaintiffs to prove by direct evidence or 
otherwise that the moveable property in suit was acquired by 
the widow from the profits of her deceased husband’s estate. 


3 0. C. 94. 

Pattijarirate-^ActIXofl8S9 — (N,-W.P and Oudh Kanungos and Patwans 
Act). 

That Act IX of 1889 did not refer to any case in which the land-hold- 
er and tenant may have contracted with Ctich other to make 
any special arrangement regarding the pay of the patwari. 
TJie decree of Settlement Court could not take the case out of 
the purview of the Ac-t. 

Notes, 


P,— 9 0. C. 63.— 
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3 0 C 105 

Suit for proprietary possession aijainst under-proprietor — Jurisdiction — Civil 
Couits — Art 91 sell, li Limitation Act. 

I. That a power to grant pattas does not include a power to grant a 
perpetual lease at a uniform rate 

2 That the plaintif? was justified in suing for proprietary possession 
in the Civil Court, for an under-proprietor with a transferable 
right could not be ejected by the Rent Court 

3. That the plaintiff having sued only for proprietary possession, 
the Civil Court was not competent to decree actual ejectment. 

4 That Art. 91 does not apply to a case where the substantive relief 
prayed for is not a declaratory decree, but simple possession 
of property, and where the instrument in question is executed 
wholly without authority. 

Notes. 

(2) R. — 9 0 C, 292— Under the circumstances ho should sue for a declara- 
tion. 

(4) p, — 10 O 0. 163— That Art. 91 Limitation does not apply to a suit for 
possession by a reversioner. 


3 0 0 108 

Interest on arrears of rent 

A person holding a decree for a permanent hereditary farming lease 
was an under-proprietor and as such not liable to pay interest* 
Notes 

— 5 0. C. 187 (188) — In 3 0 C. 108, a decree was given for a perma- 
nent hereditary farming lease and nothing was said about 
the power of transfer, but in 5 0. C. 187, the defendant’s 
predecessors claimed but wore refused sub-proprietary 
rights. 

Dish— 6 0. C. 94 (96) —In 3 0 C 108, the attention of the Court does not 
seem to have been drawn to the decision in select case 
No. 282. 
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3 0. C. 110. 

Pre-emption^ 8 . 10 Act XV III of 1876 — Notice, 

S. 9 (5) „ 

1. That upon the sale of an entire mahal, the holder of proprietary 

rights in a resumed muafi, which consisted of isolated plots in 
that mahal is entitled to pre-empt as co-sharer 

2. That, a Mahomedan who institutes a suit under chapter II 

Act XVTII of 1876, is not required to observe the strict require- 
ments of the Mahomedan Law ; but that within 3 months 
from the receipt of notice the pre-emptor may prefer his 
claim 

Notes 

(1) Ap-5 0. 0 399 — Right of co-sharer of isolated plot to claim pre-emp- 
tion. 

— 7 0. C 275 — Residence in village, a necessary qualification 

Afif.- „ „ 284 (P C). 


3 0. C, 120. 

Legatee — Ss. II, 14, io, 22 cl (6) Ondh Estates Act — Na^gmal notes in Indian 
Statute. 

Bequest made prior to Act I of 1869— Brother — Interpretation of Statute. 

(1) A person to whom property is liequeathed by a talukdar cannot 
be deemed to be his legatee unless the bequest was made after 
the passing of the act and in the exercise of the powers con- 
ferred by S. 11 of the Act 

2. That the marginal notes which appear in the Indian statutes form 
part of the statute. 

3 That any person mentioned in S 22 as a “ possible heir ” may be 
“ a person who would have succeeded to the estate ’’...within 
the meaning of S. 14 

4. That the word “ heir ” in the marginal notes to S. 14 refer to 

persons not enumerated as heirs in S. 22. 

5. That the word “ brother ” in 3. 22 includes brother of the half 

blood. 

Notes. 

R, — 5 O. 0. 345 (352) — Construction of Ss. 13, 14 and 22 Oudh Estates Act. 
Hey ^—7 0. C. 248=26 All. 393. 
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3 0. C. 129. 

Hindu Law — Siridhan — Mitakshara — Benares school — Interest after decree — 
S. 209 0. P. C.=S. 34 {Act V of 1908). 

1. Property inherited by a daughter from her mother must be held 

to be her stridhan devolving on the death of daughter upon 
her heirs. 

2. Interest after the date fixed by the decree was in the discretion 

of the Court, notwithstanding that a f^xed rate of interest was 
mentioned as payable “ up to realization in the mortgage. ” 


3 0. C. 156. 

Suit hy mortgagee on simple mortgage for sale^ of mortgaged-pwperiy art. 147 
8ch. ti Limitation Act 

A suit by a mortgagee on a simple mortgage for the sale of the mort- 
gaged-property is governed by art 147 


3 0. C. 164. 


Court-fee — Appeal — 

The memo of appeal insufficiently stamped, on the ground that the 
other co-defendant has paid full court-fee on his memo of 
appeal, was rejected. 


3 0. C. 165. 


Sanction of Court under S. 257 A, C P» C. — This section is omitted in Act V 
of 1908. 


Note. 


j){gg^ — 4 0. C. 284 —Construction of S. 257 A, and 258 C P. C — Agreement 
for payment of judgment debt and admissibility of second 
suit for an agreement. 


3 0. C. 168. 

Penalty — Reasonable compensation Interest . — 

The agreement to pay interest at the enhanced rate in case of default 
was in the nature of a penalty, and that the plaintiff respon- 
dent wae entitled only to reasonable compensation. 
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Notes. 

R , — 9 I. C. 406. — 3 0 C. 168 can not be taken as a guide — It is a question 
foL‘ construction according to the terms of the deed and 
the circumstances of each case. 


3 0. C. 170. 


Lii-jj$ndens. 

The doctrine of lis-pendens is inapplicable to purchaser at auction 
sale in execution of a decree 


8 0.C. 171. 


Suitjor recovery of mone} against receiver is governed by art. 120 
sch ii Limitation Act. 


3 0. C. 173. 

Mortgage — Burden of proof — Proof of mortgage relied on by pdaintiff. 

Where a plaintiff in a suit on a mortgage fails to prove the mortgage 
on which he relies, he can not succeed upon the mere fact that 
the defendant admits that he is a mortgagee of the land. 

3 0. C. 176. 

Mt$-joinder — Causes of action — Ss. 26^31 and 34 C. P. G . — (0, I, rr 1, 4 fa) — 
O, 1, r 9—0, I, r 13.) 

1. That the expression ‘cause of action ’'in Ss. 26 and 31 should be 

interpreted in its limited sense, so as to include the facts cons- 
tituting the infringement of the right, but not necessarily also 
those constituting the right itself. 

2. That the provisions of S. 34 were not applicable to the case. 


3 0. a 181. 

Construction of Wajih-ul-arz — Hindu Lato, 

When a construction can be put upon a waiib-ul-arz which is com- 
patible with rules of the Hindu Law, that is the proper cons- 
truction to be placed on the wajih^uUarz. 
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3 0. C. 184. 

Pre-emption — Forclosure decree — 8. 12 Oudh Laics Act — Costs, 

J. That a suit for pre-emption in respect of a foreclosure of mortgage 
is governed by art. 120 sch ii Limitation Act. 

2. Costs — The mortgagee is entitled to be paid by the pre-emptor 
the costs properly incurred by him in obtaining a decree for 
foreclosure of the mortgage. 


3 0.C. 19L 


Pardon — Revocation of — 8. 337 Gr. P. 0. — Power of Court tendering pardon. 

The Dt. Magistrate had power to i^evoke the pardon tendered to the 
accused. 


3 0 C 195. 

Acknowledgement — Stamp Act S, 16 sch. i art, /. 

That the note of hand is a more acknowledgment of an account stated 
and consequently does not embody an indepeiidant contract 
affording a fresh cause of action. 

Note 

"p ^ — 6 O. C, 16. — Decree for money lent on promissory note when its execu- 
tion is not proved, can be passed if the debt is proved. 

J)xp, — 7 O. C. 166. — “ account stated ” in art 64 Limitation Act 

Dist-ll 0. C. 152 — The words and shall be paid ” clearly distinguished 
the document from that in 3 O 0. 195. 

Dist. — 21 I. C. 199. — Where a note given as a security for sums already 
due but not payable on demand, contained the words 
yilalljJU JM; — Held, that the note being a new coft tract, 
altering the terms and conditions upon which the money 
was previously payable, was a promissory note. 


3 0. C, 203. 

Oharwara. 

A suit for the recovery of gharwara dues is governed by art 120 
Limitation Act. 
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3 0. C. 204. 

PtihU'c documents — S, 74 Indian Evidence Act — Khasras. 

That the khasras were public documents and certified copies of them 
were admissible in evidence. 

Notes 

R .-11 0. 0. 195. — That the entries made by the Patwari in the remark 
column of the khasra are admissible in evidence. 


3:0. C. 213. 

Pre-emption — Mortgage — sale — 

That the fact, that the terms of » the mortgage were such that re- 
demption could be unlikely, could not alter the real nature of 
the transaction, and convert what was a mortgage into a sale. 

Notes. 

^pp, — 9 0. C. 169. — The plaintiffs are entitled to pre-emption if there was a 
complete contract for sale but not so entitled if there was 
only a proposal by the vendor which was not accepted by 
the vendee. 

0. C. 1.—- A document which on the face of it is a document of mort- 
gage cannot be construed as a deed of sale merely because 
its terms are such as to render it improbable that 
redemption will ever take place. 

2 ^ 0 ]^ — IS 0. C. 9. — That improbability of redemption does not make it any 
the less a mortgage. 


3 0. a 215. 

Transfer hy Hindu reversioner of a portion of his interest — Suit by vendor and 
vendee — Actionable claim — Mi^oinder of parties. 

1. That, although vendor was not in possession of his share, he was 

quite competent to convey it to the vendees, and that the sale 
of the said share was not the sale of an actionable claim. 

2. That the vendees' were properly joined as plaintiffs. 
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3 0. C. 229. 

Certified purchaser buying henami — 317 G. P. G. = N. 66 Act V of 1908. 

S. 317 C. P. C. should not bo applied so as to assist the certified 
purchaser to enforce his claim by relieving him from the 
necessity of showing the justice of his claim, or excluding 
enquiry as to its fraudulent oharactei. 

Note 

Di8t "~8, 0. C. 306. — In 3 0. 0 229 — the certified pTirchaser was plaintiff 
and in 8 0. C. 306, the suit was against a certified 
purchaser 


3 0. C. 231. 

Registration Ss. 5, 47 and 75 Registration Act — Deed of gijt. 

1. The registration of a document does not depend on the consent of 

the person executing the same. 

2. There is no exception to the rule laid down in S. 75, that regis- 

tration shall take effect as if the document was registered 
when first presented for registration. 

3. When the donor has made over the deed of gift to the donee 

giving authority to the donor to present the document for 
registration, the donor has done all that was necessary for him 
to make the deed legally complete. 


3 0. a 234. 

An Order, under 8. 543 G. P. G. = O. XLT, r. 3 C. P. 0. (V of 1908) 
Rejecting a memorandum of appeal, is appealable. 

3 0. C. 236. 

Revision S. 310 A C. P. C « 0, XXI, r. 89 Act V of 1908 — Sale of superstruc- 
ture of a house — Immovable property — Tender made by Judgment-debtor, 

1. That the superstructure of the house was immovable property 
and a tender made by the Judgment-debtor should have been 
accepted under S. 310A, 0. P. C, 
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2. That the Court, in refusing to accept the deposit made by the 
Judgment-debtor failed to exercise a jurisdiction vested in him. 

Notes. 

(2) F-~22 I. C. 605. 


3 0. C. 238. 


Suit for money — Rent before it becomes due. 

A tenant is not liable for his rent before the date on which it becomes 
due. 


Notes, 


Dist.— ‘12 0. 0. 35 — That the rent determined under S. 36 (2) Land Revenue 
Act took effect from the date on which the exproprietary 
tenancy arose. 


3 0. C. 240. 

Ss, 294 and 307 C P G ^ Order XXI r 72 and Order XXI r. 85 Act V of 
1908 Forfeiture ofde^rosit not made within 15 days. 

1, That it was not necessary that the application under S 294 

(order XXI r. 72) should be made within 15 days from the 
date of sale and the provision of S. 307 (order XXI r. 85) does 
not apply when the decree-holders are the purchasers, 

2. That as the decree-holder applied to have the balance of the 

purchase money set off against the amount due under his decree, 
the application should have been allowed and the deposit 
should not have been forfeited. 


3 0. C. 241, 

Marriage — Suit hr recovery of money paid in consideration of marriage which 
had not been performed lies, in the Civil Courts. 


3 0. C, 243, 

Appeal — Stay of execution— S, 60S 0. P G (=» 0. XLV r. 15 Act Vof 1908.) 

Where leave to appeal to Her Majesty in Council has been specially 
obtained, the Court, which previously refused the application 
for leave to appeal to Her Majesty in Council, has no power 
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under S. 608 to stay execution of the decree appealed against ; 
but it has power to stay execution so as to enable the appli- 
cant to apply to Her Majt'sty in Council to pass an order 
staying the execution,of the decree pending the disposal of the 
appeal. 


3 0. C. 245. 

Fardon^Ss, 337 and 339 Cr. P G, 

Conviction, of accused to whom pardon, was tendered, without any 
finding as to his nomcompliance witl! conditions of pardon, 
was bad. 


3 0. C. 247. 

Ss 110^ 112 and 526 Or P. 0. — Transfer of proceedings 

The expression ‘ Criminal Case’s in S. 526 includes proceedings of a 
criminal nature other than inquiries into or trials of, offences. 
Notes. 

5^. — n 0 C. 61 — S 526 Cr, P. C. applies to proceeding under S. 145 0. P. C. 


3 0. C. 250. 

Hindu Law — Widow\s Estate — Construction of sanad. 

Held that the sanad simply maintained the previous tenure of the 
holding and that the widow had only the estate of a Hindu 
widow under that document 


3 0. C. 254. 

Mortgage — Payment of prior mortgage hy subsequent encumbi ancers as against 
intermediate charge . — 

1 That the vendee of the mortgagoi', having acquired the rights of 

the first mortgagee was as much entitled to use it as a shield 
against the second mortgagee as is a first mortgagee who has 
acquired the rights of the mortgagor, and in such a case as 
this, the second mortgagee must redeem the first mortgage 
before he can put the property up for sale. 

2 New relief claimed for the first time in appeal — Under a prayer for 

general relief contained in the plaint such permission might 
be granted to the plaintiff. 
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3 0. C. 258. 

Hindu widow — Construction of wajib-nl-ars. That the provisions of the wajib- 
ul-arz were inconsistent with the possession by the widow of an 
absolute estate in the property of her husband, and did not confer on 
her unrestricted powers of alienation. 

3 0. C. 260. 

Fre-emption — Fiotiiious sale-deed. 

In the case of the sale being fictitious no suit for pre-emption lies. 


3 0. C. 263. 

Dacoity — Ss. 34 and 397, I. P. 0. — Enhanced Punishment. 

That the punishment provided by S. 397 can be inflicted only on the 
person actually causing grievous hurt, and not on a person 
who might be liable only in virtue of S 34 

3 0. C. 265. 

Sufficient cause — S, 5 Limitation Act — Appeal — Mistake of Law. 

As the belief of the appellants that the appeal lay to the Board of 
Revenue was not shown to have been formed with due care 
and attention, there was not “ sufficient cause ” for not pre- 
senting the appeal within time. 

Notes. 

K.— 34 Cal. 216.— -That inasmuch as it was not established in the present 
case that the belief of the appellant, that the appeal lay 
to the District Court, was formed with due care and 
attention and that there was consequently sufficient cause 
for not presenting the appeal within time, the appellant 
was not entitled to an extention of time by virtue of 
S 5 Limitation Act, and that it was so barred. 


3 0. C. 268. 

BetumpHon — Tinder proprietary grant — lease — Grant — Ss. 62 and 53 Act XVII 
of 1876. 

Where the lessor stipulated in the lease that the lessee should pay 
to him the Government revenue, and should be entitled to 
enjoy the rest of the profits of the village and that the lessor 
and his descendants would not take back the village. 
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Held 1. that it was a grant of land under S. 52 Oudh Land Revenue 
Act. 

2. That, although the grant was one of an under-proprietary right 
in the village, yet, as it was one at a favourable rate of rent 
it was resumable. 


3 0. C. 273. 

Res'j udicata — Q^jiestions in issm hut not heaid and finally decided 

IJcldj that the question wlietber the respondent had a riglit of pre- 
emption in respect of the property was not heard and finally 
decided in the former suit and that therefore the present suit 
was not res- judicata. 


3 0. C. 277. 

Begistration — Nikahnama — S 17 (b) Act III of 1877 (Registration Act) 
Assignment by husband in favour of his wife in discharge of dower 
debt. 

A nikahnama purporting to be an assignment by a husband in favour 
of his wife in full discharge of the dower debt was not a 
composition-deed, but a document which is compulsorily 
registerable. 


3 0. C. 279. 


Review of Judgment 

An application for review of judgment on grounds abandoned in 
appeal is not maintainable. 


3 0. C. 281. 

Hindu Law . — What constitutes trust — Succession to property of Hindti religious 
mendicant — Property left hy Guiu — Construction. 

Heidi, that the terms of the deed were not sufficient to create a trust. 
2. Unless a Hindu is a ‘ hermit ’ or an ‘ ascestjc,’ the property which 
he leaves will devolve upon his secular heirs. 

Notes 

Over an appeal (P, CO — 8 O. C. 297, — On the point that the money was 
advanced from the profits of the endowed property. 
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3 0. C, 287. 

Suit for possession — Admissio^i. — Succession to intestate taluhdars and grantees 
Ss. 8 and 22 (6) Oudh Estates Act (I of 1869 ). — 

(1) That the defendant’s statement that W. was the owner of the 

property in suit did not amount to an admission on her part 
that W. was the legatee of F C. 

(2) That the provisions of S. 22 are only applicable to a talukdar 

or grantee, or the heir or legatee of a talukdar or grantee and 
that the plaintiff having failed to prove that W. was the 
legatee of F. C , his suit, in so far as it was based upon that 
section, was not maintainable. 

3 0. C. 296. 

Application to set aside ex-parte deaee — Deposit of decretal amount^ — Small 
Cause Court decree. — S. 17 Act IX of 1887. 

That if an applicant makes deposit when permitted or directed to do 
so, although the deposit is not made at the time of making 
the application, the deposit should be accepted. 

3 0. C. 299. 

Trust property — Sait against dismissed Mahant by his successor for possession 
6, 539 C. P. C. « Ss 92 and 93 Act F of 1908. 

A suit against a dismissed mahant and his transferee, by his successor 
for possession of trust property was not barred by S. 539 
0. P. 0. 

3 0. C. 306. 

Pre-emption ’—Ownership limited. 

A woman in possession of a share in a village under certain conditions 
is not entitled to enforce the right of pre-emption on the sale 
of another share of the village. 

Notes. 

R.-18 I. 0. 386.— That the mere fact that the plaintiff’s name was entered 
in the revenue papers was not sufficient to constitute them 
co-sharers 



“digest and east kefehencer 179 

3 0. C, 308. 

Gontrihution of levemce. Jurisdiction S. 108 (16) Oiidh Rent Act. 

A suit) by a co-sharer against; the lambardars and co-sliarera for 
contribution in respect of the payments, on account of arrears 
of revenue, made by him as larabardar, comes, under S. 108 
(16) and is cognizable exclusively by the Rent Court. 

3 0. C. 310. 

Suit for arrears of revenue against a co-shaier by lamhardar — Under-proprietor 
Decree for foreclosure — S. 108 (16) Oudh Rent Act 

1. Where the proprietor of a raahal sold it to another person, except- 

ing from the sale certain plots not then separately assessed to 
revenue of which he retained proprietary possession, the 
vendor became a co-sharer of the purchaser, and there being 
no contract to the contrary, was bound, as between himself 
and the purchaser, to pay the revenue assessed upon the plots 
at a subsequent settlement. 

2. That the effect of the foreclosure of the mortgage was not to 

constitute tlie mortgagor an under-propiietor. 

^ Notes. 

(1) Dist.-5 0 0. 70 — The decision in 3 0 0. 310 is based upon the terms 
of the sale-deed. A contract by which the purchaser 
binds himself to pay the revenue assessed upon the lands 
retained by the vendor, would not relieve the vendor of 
his liability to Government. 


3 0. C. 314, 

Compoundable offence — alteration of coni'ictivn. 

Where a person in appeal is acquitted of non-compoundable offence 
but convicted of a compoundable offence, lie should be given 
an opportunity of effecting a composition of the offence 
Notes 

Dist. — 13 0 . C. 161.— In 3 0 . C. 314—15 days were allowed to the accused 
within which to effect a composition of the offence In 
13 O C. 161, the composition had been effected and it was 
held that the Court had power under S 439 read with 
S. 423 Cr P. 0. to pass any order that may be just 
and proper. 
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3 0. C. 316. 


Beviexo of Judgment by another Judge — 8 623 C P C==S. 114 0, XLVII, 
r. 2, 624 0. P. C. = 0, XLVTI^ ? 2 — S. 7 Limitation Act, 

(1) S. 7 of the Limitation Act applies when only some of the 

Judgment creditors, and not all, are affected by a legal 
disability. 

(2) The expression of ‘a clerical error’ in S 621 is intended to 

mean an error in recording what on the face of the record was 
the decision which the Court had arrived at. 

Note. 

F. — 9 0, C. 269 — In the matter of an application under S 89 Transfer of 
Property Act, it was held that S 7 Limitation Act applied 
whether all or some only of the Joint Judgment creditors 
were under disability when time began to run 

3 0. C. 321. 

Revision-- S, 622 0. P. 0. « 8. ltd Act V of 1908 — Sale in execution of 
decree. 

That the District Judge had jurisdiction to decide the question 
whether the sale was a valid or invalid one If his decision 
was erroneous, it can not be said that lie acted in the exercise 
of his jurisdiction illegally or with material irregularity. 


3 0. C. 323. 

Pre-emption — Costs to be set off. 

The deciee-holder is entitled to attach a part of the amount on 
account of costs due to him under the decree. 

Notes. 

P.^6 0. C, 24 — Setting off costs by decree-holder. 

3 0. C. 325. 

liesumption of gmnt — Revenue free — Ss. 62 and 53 Act XVII of 1876 ^ Oudh 
Land Revenue Act. — Cess. 

1. That the word proprietor in S. 52 means one paying land revenue 

in respect of the land which is the subject of the grant. 

2. That Ss. 52 and 53, do not apply to revenue free lauds. 

3. Tnat a cess is not land revenue. 
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3 0. C. 330 

Pre-emption — Ss. 9, 10 and 14 Otidh Laii”! Act — Sc neral persons equally entitled. 

1, Right of pre-emption (o bo ilistinguishod by lot when several 

Persons aro entitled to pre-empt 

2. That last clause of R 9 is applicable also to the case where two 

or more persons are equally entitled to buy the property and 
one or more of them has or have acquired it. 

Note. 

(2) r. — 13 0 C. 260-— Effect of pi'o-cniption of part of the property sold. 

(2) App. — 15 0 0 389 — Under the provisions of the Ondh Laws Acta 
right of pre-emjition arises when tlio transfer is made in 
favour of a co-sharer, the rights of co-sharers inter se 
being regulated by the oi’der of preference laid down 
in S. 9. 


3 0. C. 335. 

Declaratory relief — Snit by next leuo’siviie) irhon voarcr reversioner refuses to sue. 
Discretion of Court in yrantiiiy such relief 

1. That a strong case of inexpediency should be shown for refusing 

declaratory relief to classes of persona expressly recognized 
by the law as suitors foi such relief. 

2. Next reversioner can bring a suit, when nearest reversioner 

refuses to sue. 


3 0. C 340 

Compensation for wrongful sale — Art 29 Limitation Act. 

Held, (under the circumstances) tliat the suit was for compensation 
in respect of wrongful sale of the timber hence governed hj Art. 
29 Indian Limitation Act. 


3 0 C 342. 

Enticing away married woman — S. 498 I. V O, — Evidence of marriage* 

When the marriage of a woman i.s an essential element of the crime 
charged, the marriage must be strictly proved by direct evi* 
dence (admission by the complainant and his wife not 
sufficient). In the absence of such evidence the conviction 
was illegal. 
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3 0 C. 347 

Pre-emption — S. 27 G. P. 0. = 0. /, r 10 (i) Act V of 1903. 

The application, by plaintiff, disclaiming interest in the subject 
matter of suit, for substitution of name of another person as 
plaintiff, rejected and suit dismissed. 

Notes. 

— 7 0 0 193. — In 3 0. C. 347, the Court did not find that there had 
been any mistake in commencing the suit, the person pro- 
posed to be added had not signified his consent, and upon 
the plaint as drawn that person could not have carried 
out the suit. 


3 0. C. 351. 

Suit by persoyis suing in tlieir own 'iiames^ for themselves and for others — Permis- 
sion of Couit — S. SO C.P. C —01,1.8 {!)— Injunct ion — 8. 42 Specific 
Relief Act — Art 131 Sch, (ii) limitation Act 

S. 42 Specific Relief Act does not authorize a person whoclaims a right 
common to him and other persons of the same class to sue in 
his own name for a declaration of the right in favour of 
such class, nor authorize the court, where the right claimed 
is common to a class of persons, to give a declaration in favour 
of the class at the suit of one of the class. This can be done 
only under S. 30 G, P. C, with the permission of the Court. 

2. An injunction cannot be granted to compel a person to pay 

money which he is under a legal obligation to pay, but refuses 
to pay. 

3. A suit against the manager of the Shiine for the declaration 

of the right of the plaintiff and the whole class to recover the 
offerings was a suit to establish a periodically recurring right 
and was governed by Art. 131. 


3 0 C 363 

Review pf judgment — Befoie the Judge other than the one who delivered judgment 
— S. 626 (c) 0. P C.=0. XLVII, rr, 2 and 4 That under 8 626 (c) 
0. P. 0,=0 LVII, r. 4, 

Where a application for a review of judgment upon grounds other 
than those mentioned in S. 624 C. P. C.=tO XLVII, r 2 is 
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presented to the Judge who delivered it, and he has thereupon 
directed notice to be given to the opposite party, the applica- 
tion may be heard and disposed of by his successor. 


3 0. C. 365 

Jurisdiction > — 

That the Civil Court could entertain the suit, the object of which 
was to establish that the relation of landlord and tenant did 
exist between the parties, although it could not take cogni- 
zance of claim to establish that the defendant was a tenant 
not holding upon special terms. 

Nates 

R.-.5 0. C. 104 (106) — a suit, for a declaration that the defendant is not 
proprietor, is cognizable by the Civil Courts. 

P. — 12 0 C. 164— A Civil Court cannot determine whether or not a lease 
has expired and make a declaration accordingly 


3 0. C. 371. 

Redemption — Ss. 60 and 62 Transfei af Pioperty Act — <S'5. 13 and 244 G, P. 0. 
= Ss, 11 and 147 0. P. 0. (V of 1908) --Before passing Act IV of 1882 
T, 7 P, Act 

A second suit for redemption, after payment of mortgage money into 
Court in a previous suit is baried by Ss. 13 and 244 CPC. 

Notes 

QY0]* — Vid« Pi ivy Council Judgment 9 O. C. 7. 

4 0 0 1 

Suit for profits^ by co-sharer against larnhardar— Bui den of proof — S. 108 (15) 
Oudh Rent Act. 

It lies on the co sharer to prove how much mure, the lambardar has 
collected, or might have collected but for gross negligence or 
misconduct, than is admitted. 

The fact that in a particular year the lambardar, on his own admia- 
sion, collected a particular percentage less than 100 per cent, 
is not any evidence that he collected more than he has, 
admitted, or that he was guilty of gross negligence in not 
collecting more. 
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4 0. C 6. 


Construction of deed — Will, Adoption — Art, 91 sell it Limitation Act^ 

1 . That the deed was simply a deed of adoption and that it had no 

legal effect as a will. 

2. That even if there was a bequest it being admitted that no adop- 

tion took place, the gift could not take effect. 

3 That ait 91 lias no application to the case of will 

40 G 17 

Arbitration without intet vent ion of Com t — liejerence after institution of suit , — 
8, 21 Specific Uehef Act. Re location, 

1 . That contract to which S 21 refers is one m existence at the time 

when the suit is instituted. 

2. When the parcies have made a reference without the intervention 

of the Court, they can not revoke tlio reference, and if a valid 
awai'd has boon made, a decree can and should be made in 
accordance with the award 


4 0. C, 23. 

RemandSs. 662 and 666 0 P, (J -0. XLl, rr 23, 25 — 

When a suit is decided on the merits on a particular point, the 
appellate Court should have remanded the case under S. 566 
C. P. C. 


4 0. C. 24. 

Suit for rent by ordinary tenant against trespasser — S. 127 Oudh Rent Act, 

That the meaning of ‘ landlord ’ iii S. 127 is a person generally 
entitled to claim rent for the land itself, and the expression 
does not include an ordinary tenant. 

4 0. C. 26. 

Pre-emption — S, 7 Oudh Laws Act — Vendor having no proprietary or under- 
proprietary right in land occupied by house sold. 

That the sale of the materials of the house gave the plaintiff, the 
proprietor of the village, no right to sue for pre-emption, under 
the Oudh Laws Act 
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4 0. C. 28, 

Execution of decree —5 174 Act XVII of 1876 (Oudk Land Revenue) — Debt 
contracted by disqualified proptiHor — Properly under management of Coiiit 
of Waids, 

Tliafc, the provisions of S. 174 barred execution of decree against the 
property which at the time the debt was contracted, was under 
the superintendence of the Court of ^Vard.s 


4 0. C, 29. 

Cause af action — tSuit ag linst Secretary of State. — Plaint — Cause of action. 

lleldy that as the plaint disclosed no cause of action against the 
Secretary of State or any person for whose actions he should be 
deemed i-esponsilile, the suit was not maintainable. 


4 0.0,31. 

Birt — He) liable and transferable tight. Decree of Settlement Court when binding 
upon person against whom it )oas passed dnnng minorit y — S. OS (^) Oudh 
Rent Act. 

That, the plaintiff, on becoming fully acquainted with the facts, and 
accepting the rent, elected to tieat the decree of Settlement 
Com t as valid. 

(1) Heldj that it was not open to the plaintiff to avoid the decree of 
the Settlement Court, which could be set aside on proof of fraud, 
collusion, and gross negligence. 

(2*) That, a person holding a bitt has a lieritable and transferable 
right 

(3) That, the provisions of the Oudh Sub-Settlement Act of 1866 
are not exliaustive, and a right to sub-settlement can be es- 
tablished other than under that Act. 

Notes 

Upheld by— P. 0. in 10 0 C. 318. 

(2) F. — 14 O. C. 41, — Meaning of Birt — Registration of Birt-deed. 

(3) R.— B I. C. 407, 
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4 0. C. 61. 

Hindu Law.— Charge —Grant in favour of temple— Presumption of perpetuity. 

1. Annuity granted to defray temple expenses is a charge upon 

village out of profits of which it was to be realised. 

2. Pre8umptio7i as to perpetuity. 

3. Such words as ‘ in perpetuity ’ and ‘ always ’ and ‘ for ever ’ do 

not jpe?’ S€ denote an intention to make a grant in perpetuity. 

4 0. C. 66. 

Leave to appeal to Privy Gouncil— Meaning of ‘ decree ’ in S. 596 0. P. C. 
no Act V of 1908, 

When the Court below has dismissed or decreed a suit on all of 
certain issues, its decision cannot be decreed to have been 
affirmed by the judgment of the Appellate Court, unless its 
decision as regards all those issues has been affirmed, as well 
as its decree. 

4 0. C. 6?* 

Confession of accused — Con ohoration of confession — SO Evidence Act. 

The meaning of S 30 is that, if there is other evidence, which if true, 
would establish the charge, the confession of a person being 
tried jointly of the same offence may be taken into considera- 
tion by the Court and be used for the purpose of corroborating 
the other evidence 

Notes. 

P. — 6 0. C. 204 (209) — An accused person ought not to be convicted where 
the only evidence against him is the confession of co- 
accused. 

Diss* — 11 0. C* 328-— A confession unsupported by other testimony is evi- 
dence of the weakest kind against the co-accused. 

4 0. C. 71. 

Wajib-ul-ao'z — Value of — Custom — ‘ Ek Jaddi ’ 

1. The expression ‘ Bk Jaddi ’ in the wajib’uUarz denotes other an- 
cestors of the deceased besides his grand-fa»her. 
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2. That a single toajih-nl-nrz is not necessarily sufficient proof of a 
custom 

Kotes 

R. — 15 1. C. 247 — It is open to an appellant in second appeal to show that 
evidence relied upon by the other side, even if believed 
and considered sufficient,, does not, in law amount to the 
proof of the alleged custom 

4 0. C. 78. 

Conipromue — Decree in terms of compromise — 6’ W3 Oudh Bent Act. 

1. That, the compromise, in so far as the stipulation that the defen- 

dant sliould not transfer his ‘ share’ until the payment of the 
money is concerned, was not embodied in the decree, and 
therefore was not judicially given effect to. 

2. That, as the compromise was not registered, the stipulation was 

rendered ineffectual by the provision of S. 153. 

Notes, 

(2) Exp— 6 0. C. 364 — A petition or pleading acted upon or given effect to 
by the Court becomes part of the Judicial proceeding and 
does not require registration. 

^2) R, — 13 0. C. 241 — An agreement conferring a right of pre-emption is 
not exempted from the operation of the Registration law 
on account of its being embodied in a petition of compro- 
mise hied in a mutation proceeding before a Revenue 
Court. 

„ 14 I. C. 29 — That, the compromise not being registered could not 

opei ate to create any charge apart from the decree. 

4 0. C. 82. 

Award — Jurisdiction — Ss 206 0. P» XX, r. 6 and 8 152 Act V 1908. 

622 0. P. G 1 

Amendment of decree — p q ^ ^ The second schedule Act V of 1908. 

The Older having been made under S 526 C. P. C. and the formal 
order giving effect to it being in conformity with the same, 
the Court had no power to grant the application under S. 206 
C. P. C, 
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4 0. C. 84. 

Li'fteis of aihninistmtwn— Application for ^Order in proceedings-— S, S6 (V of 
1881) — Ap)i ealablp. 

That, the order that the Court fees must be fixed before any further 
proceedings on the application could be taken, was not appeal- 
able. 

4 0. a 86. 

lYill — Interpietation of will — Diiccltoii or tcish contained in will. 

1. That the provisions in tlie will that G and B shall be the owners 

of the property for their lives” gave them jointl}^ the right 
to the possession of it. 

2. Direction or wish contained in the will is not binding on devisee 


4 0, C. 89. 

Jurisdiction — Conrt of Small Causes — Suit for share of piofits of bazar S. Jo, ait. 

31 Act IX of 1687. 

The suit being founded on the allegations that the parties were co- 
sharers in tlie profits of the bazar, that the defendant had 
collected the entire profits and had not paid the plaintiff his 
share of the same, the suit was one for the money had and 
received for the plaintiff, and was therefore cognizable by a 
Couit of Small Causes, to which no second appeal lay. 


4 0. C. 93. 

Mortgage of Joint family property — Liability of son — Partition — Interest and 
Costs. 

1. That the son’s share was liable to bo sold under the decree ob- 

tained b)^ the mortgagees against his father, and that the mere 
circumstance that the son obtained a decree for partition of 
his share before the mortgagees obtained their decree was 
immaterial. 

2. That the son was liable for interest and costs payable under the 

decree. 
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4 0. C. 96, 

Criminal Revision — 5.s’. 43^, 476 Or P, 0 

1. That, altliongh the application waa licadecl one under S. 435 

Or. P 0 , jet it might be regarded as one under S. 622 
C P. C. 

2. That, in as much as in tlie order said to have been passed under 

S. 643 C. P C., the Dower Court did not slate the reasons 
which led it to consider that, there were sufficient gmunds for 
sending tlie charge to the Magistrate •for investigation, it was 
illegal and should be set aside. 

N(4e. 

0 ) R-17 0 C. 25 — That where a Court of Small Causes had dirdf^ted the 

prosecution of certain persons under S 476, Cr P C , 
that the order could not be the subject of revision 
under S. 435 Cr. P C. but that, an application for revision 
could Ho under S. 115 C. P C. (V of 1908). 


4 0. C. 98 

Application by next-friend — Leave to appeal — Privy Council 

An application for leave to appeal niaj be made bj any person as the 
next-friend of minor. 

4 0. C. 100. 

Pedempfion siiit hy f^econd woityaqee — Foieclosnie — Mortgagee not representative 
in inter of inoftgagor — Tjiahilif ics of second mortgagee ivhen no paity to 
suit for redemption (f pii or mortgage. 

1. That, the mortgagee is not representative in interest of the mort- 
gagor. 

2. That, a second mortgagee, and all persons claiming under the 

moi’tgagor are entitled to redeem 

3. That the plaintiff subsequent mortgagee, merely because he 

claimed under the mortgsgor, was not bound by the decree 
made between the mortgagor and the first mortgagee in which 
the second mortgagee was not party, though the second mort- 
gagee might have instigated the mortgagor to bring the 
suit against the 1st mortgagee. 

4 That the second mortgagee was entitled to a decree for fore* 
closure, 
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4 0. C. 108. 

Suit when may he said to he properly instituted — Plaint insufficiently stamped — 
5. 4 Indian Limitation Act — Amendment of plaint S. 54 {d) Cr. P. G. 
=» 0. P^//, ?•.] [^Act,V of loos'] — lies -judicata. 

1 . Where a plaint has been hied in time, the fact, that it was not 

duly stamped when the period of limitation expired, does not 
render it time-barred 

2. In S. 4 Limitation Act, the Lc^gislature used the expression 

“plaint” without refeience to the law as to Coiu't-fee. 

3. That where a plaint has, under 8. 54 (d) C P. C. been returned 

for amendment within a time fixed by the Court, the Court 
can extend the tune both before and after it has expired. 

4 A decision may be res-judicata between the pai'ties on the same 
side, the mere circumstance of persons having lieeii formally 
arrayed on the same side in a smt being immaterial. If a 
matter has been actively in issue between them, and if as to 
that matter they had an active controversy against each other, 
they will be estopped by the decision in that matter. 

Note. 

^3^ — go. Q. 241 (244). The time allowed for amendment of the plaint 

may be extended even after the period first allowed had 
expiied. 


4 0. C. 119. 

Criminal Revision — S. 435 Cr P. 

That, the intention of the Legislature in enacting the last clause 
of S, 435 Cr P. C , was to prevent the Sessions Judge and the 
District Magistrate from simultaneously exercising their powers 
of revision and from exerci.sing them in such a way as would 
amount to one of them, as it were, hearing an appeal from, 
or reviewing, an order passed by the other of them. 

Note. 

Not {tdop. — 5 0 C. 139. — The word “made” in S 435 Cr. P. 0. meant 
“ presented and considered. ’ 
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4 0. C. 123. 


Execution of decree— Order absolute for sale — 89 Transfer of Property Act — 
S 244 G. P. G. = S. 47 G. P G. (V of 1908 ) 

All application under S 89 T. P. Act is an application for execution 
of decree. 


Note, 

Dist.—6 0, C. 114 — That applications under Ss. 87, 89, 93 are applications 
for execution of decrees to which art. 178 Limitation Act 
applies. 


4 0. C. 127. 

Dismissal of complaint without examining complainant — Sanction to prosecute — 
Ss 190, 200, 202 and 195 476, Gr. P, 0. 

1. The words “ may take cognizance of an offence in S. 190 did 

not mean that a Magistrate is not bound to take cognizance of 
an offence on receiving a complaint of facts constituting such 
offence. 

2. That as the complaint was not tried out and was not dismissed 

on evidence recorded by the District Magistrate, the order 
passed under S 476 Cr P 0. was illegal. 


4 0. C. 133. 

Ss. 424, 416 G. P. 0. ^ Ss. SO, 79, O. AAP//, i, 1 (V of 1908) — Suit against 
Government — Suit against State Pailicag — Gompensation — Amendment of 
plaint — Notice. 

1. A suit for compensation against State Railway should be brought 

against the Secretary of State. 

2, That the suit would not be as again.st the Secretary of State, nor 

could the plaintiff be permitted to amend his suit by substitut- 
ing the Secretary of State for the Traffic Superintendent, 
until the notice required by S. 424 C. P. C. was given. 

4 0. C, 139. 

Pease executed in favour of Zanundar in consideratio7i of surrendering, pro* 
prietary rights — Conditioris in lease laismg presumptions of perpetuity-^ 
Int€rpretatio7i of lease. 

That, it was highly improbable that a person having Zamindari 
lights, which entitled him to a lease at a favourable rent for 
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maintenaiice, would surrender them in consideration of a lease 
for a fixed term. The Court was justified in concluding that 
the lease was not for 28 years only, and that it was intended 
by tlie parties merely that the rent should be fixed for that 
period, the lease being a perpetual one, and that the appellant 
could prove that, that such vs as the intention of the parties to 
the lease. 


4 0. C. 143. 

Lainbardari dues — S. 220 of Act XVII of 1876 — liule XIII — Right of lambardar 
to receive dues ft om co-sharer. 

Where each co- sharer collected rents and paid his own share of the 
revenue direct to Government, the Lambardar, who was one 
of the co-shaiers, was entitled to receive tamhardai i dues. 

4 0. C. 145. 

Res-judicata — Matters directly and substantialli/ la issue — Will — revocation of 
will executed by Hindu widow in accordance with husband's wish 

That, in the second suit the matters, whether H had expressed a wish 
that his widows should execute a will in favour of G, that the 
will which the widows had executed, was executed in ac- 
cordance with such wi.sh, and that the widows had not revoked 
the will, were matters which the Couit was prohibited from 
trying, by reason of the decision of the District Judge in the 
former suit. 


4 0, C. 158. 

Presumption — Price to he paid by pre-empt or ivhen ficiiiious price entered in the 
$ale-deed—Ss. 11 and 13 Oudh Laws 

Where the allegations, in the plaint as to the price entered in the 
sale-deed being fictitious, are denied, the Court has to deter- 
mine whether the price stated in the deed is fictitious and 
if 80 , what the fair market value of the property is. If the 
plaintiff succeeds in showing that the price stated in the sale- 
deed is fictitious, he is not entitled to acquire the property 
for the price actually paid, but must pay for it a price equiva- 
lent to the fair market value 



193 


“digest and easy refeuenceu.” 

4 0. C. 163. 

Condition in restraint of alienation — Compromi^r — S, 10 Transfer of Property 
Ad, 

In a suit for possession, the parties entered into a compromise, in 
which it was stipnlattal Mint the plaintifi* and his heirs should 
always remain in po.s.seasion of the villa’ofe in suit, but should 
have no power to iransfer to a sti*anp;er. 

Held, that the condition in restraint of alienation was void 

•* 

Notes 

P. — 10 0. 0. 136 — That where an (‘state is granted subject to a condition 
in abs(jlute resti’aint of alienation the condition is void 

Dist -14 0. C 184 — In 14 0 0. 189 — No pro]>erty was tinnsferrod with a 
coni it ion i cstrainiiifif alienation Tt was meredy a sale 
under which the life int(n*est in part of the property was 
reserved 


4 0. C. 168. 

Mca7ii7ig of “ accepting^' in S 62 Stamp Art ( II of 1899 ) 

A person does not become liable to punishment, merely because he 
receives from another a promissory note without the same 
being duly stamped. 


4 0, C. 169. 


Pie-emption — A Uihadnl-ewaz not a sale and confers no right of pre- 
emption. 


4 0. C. 171. 

Mortgage — Premature s^Ut for mortgage-money — Questions as to coioed amount 
due on modgage ichen to aiise. 

The suit was for mortgage-money with interest and as an alternative 
for recovery of posse.ssion. The deed contained a condition 
that, if the principal money was not paid within a year, the 
plaintiff would be competent to take possession of the »nort- 
gaged-property. 
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TJeldy that the suit so far as it leferrecl to the amount of the mortgage- 
money wUlS premature. The question as to the correct amount 
due on the footing of the mortgage, could arise only when the 
mortgagor was ready and willing to redeem the mortgage. 


4 0. C. 176. 

Suit for possession aqainst tenant — S, lOS Tient Act — Declamtion that defendant 
has no nnder-proprietary rights — Jid isdictwn. 

The Ci\ il CoHit has no jurisdiction to pass a decree for posses- 
sion against tlie defendant or to eject him from his holdings, 
but it could grant the declaration that the defendant had no 
proprietary or under- proprietary right in the land. 

Note. 

F.—12 0. 0. 164. 


4 0. C. 178. 

Hindu, Law — Liability of sons share in the Joint family property for father's debt. 

Held, that in execution of a simple money decree against the father 
alone in a Joint Hindu family, the entire family property is 
liable except where the sons establish that the debt was not 
one which they would be under a pious obligation to discharge. 

4 0. C. 180. 

Jurisdiction — Declaration of tenancy at loill. 

That a suit for declaration that the defendants are mere tenants at 
will does no! come wiOiin the scope of S 108 of the Oudh Rent 
Act, and the Civil Court can take cognizance of it. 

Note 

Not F. — 12 0. C p 174 — A suit cannot he brought in a Civil Court foi!»a 
declaration of the class of tenants to which the plaintiff 
or defendant belongs. 


4 0. C. 182. 

Extension of 'period of limitation— S. 108(16) and S. 132 — Oudh Bent Act — 
Oudh Judicial Calendar — Ss. 5 and 6 Limitation Act. 

1 The provisions of the Limitation Act giving an extension of time 
to cover holidays do not apply to limitation under special 
Acts such as the Oudh Rent Act. 
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2. The Ouclh Judicial Calendar” is nob compiled expressly for the 
purpose of showing corresponding dates in the different eras. 

Notes, 

R. — 6 0. 0. 68(71), — An act of the Court shall prejudice no man. 

(1) Aff-13 0. C. 103 — S 5 Limitation Act did not apply to proceedings 
under the Oudh Rent Act. 

4 0. C, 192. 

Transfer hy henamidar — Mortgage hy ostensible oivner. Notice — 

1. That under all tlie circumstances of the case there was no cons- 

tructive notice which put tlie mortgage to further inquiry. 

2. That even if the mortgagor was merely the henami owner of the 

property in suit, the mortgage and the decree obtained by the 
mortgagee were not voidable 

4 0. C. 199. 

Bedemption. Inconsistent plea taken hy defendant. — Suit to redeem part of 
property. 

That the plaintiff having been forced to take up the position which 
the defendant assigned to him could not afterwards turn round 
and say that the plaintiff could only redeem a part of the 
mortgaged-property and not the whole property. 


4 0. C. 203. 

Hindu Laiv. — Will— Authority given hy oivner of property to another to make 
bequest. 

That under Hindu Law the owner of the property who dies intestate, 
can give no valid authority to another to dispose of his pro- 
perty after his death 

4 0. a 207. 

Declaratory relief sought against tenant — S,42 Specific Itolief Act. plea 

for the first time in second appeal — Unde) -propnetaiy rights by prescription. 

1, That as the suit was originally brought, the plaintiff in as much 
as he alleged that the defendant was a tenant, could nob have 
claimed possession. When other defendants were joined they 
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did not plead in the lower Court that the plaintiff should sue 
for possession, and it was too Lite to take such a plea in second 
appeal. 

2. That il the defendants had been in possession of the land for 12 
yeai-K, claiming to he the under-proprietors of the same, and 
adversely to the plaintiff, the plaintilf would not bo entitled 
to the declaration gi-aiited, in as much as tlie defendants would 
have acquired under-pioprietary rights by prescription. 

Notes 

(2) R 1 C. 710 — Structures of a purely temporary nature, made by a 
tenant tor the convenience of his house, do not constitute 
such an assertion of right on the })art of the tenant as 
would justify the conclusion that he meant by erecting 
sucli structures to set up an adverse title. 

4 0. C. 210. 

Actionable claim — Jtedemption — Frice paid for assignment. — S* 131 and 135 
Transfer of Propeifg Act. 

1. A claim to a debt secured by a mortgage of immoveable property 

was not an ‘ action aide claim ’ 

2. Ill order to redeem the moidgage, the mortgagors must pay the 

princifial and interest under the terms of the mortgage and 
not the price paid for the assignment. 

4 0. C. 214. 

Presumption of Tahilcdaii estate being held in trust fo) joint family — TaluJcdari 
sanad in favour of single member of joint family — TAsts I and II Act 
I of 1869. 

That the defendants having failed to show that the plaintiff held the 
taluka in tiust for the loint family as joint family estate, the 
plaintiff’s claim was rightly decreed against them. 

(Presumptions as to Talukdari estate being held in trust for joint 
family discussed). 
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4 0. C. 224. 

Application for leltera of admiaistrufiou Iluiiln Joinf faoiihj — Widow — 8s, 4^ 
64 and 71 Act V of 1881 {Ihohate and Admiinstmiion') art, 178 sch. ii 
Liviitation Act, 

1. 'J hafc fti'b 178 lias no I’oforenoe (o an ap[)lic‘iiMou bj which a 

miscellaneous proceeding is instituted, and which is not made 
under the Code of Civil Procedure 

2. That the petitioner being the v\idow of the deceased, the devolu- 

tion of whose estate was governed bj the IVfitakshara law, 
would be entitled to the whole of tfie husband's estate if he 
died in sepai atiou fi om his brothers, to his self acquired 
property only if he died in union with them, and to no portion 
of his estate if he died in union with them and left no self- 
acquired propel ty. 

4 0. C. 229. 

Un-professional conduct of pleader. — IS and 28 Legal J^ntci it toner’' $ Act. 

An agreement between pleader and client in respect of a suit for 
recovery of certain property for payment of fee was in the 
following wolds “if the clients win the case a sum of one lac 
of rupees shall be paid to the pleader, in consideration of his 
conducting the case, and if a decree be ])asspd for a less 
amount than that in suit, the fee so lived shall be reduced in 
proportion to the amount di’ci eod — 

//eW, that by the agreement the pleader became entitled to a share 
111 the property in snil, and in accepting such an agreement 
the pleader was guilty of grossly un-profcssioual conduct. 

4 0. C. 231. 

Mortgage. — Sale of mortgaged-property in e.vecution of decree for money — 
Mortgage executed before Transfei of Piopetty Act — Decree subsequent to the 
Act coming into force. S.<. 2 (o), 07 and 90 T. P Act. 

1. That S 99 disentitled the mortgagee to bring the property to sale, 
otherwise than by instituting a suit under S. ()7, and that S. 2 
(o) did not bar the application of the provision of S. 99 to 
the case. 
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2, That, the fact that the mortgagee had sub-mortgaged the property 
and a decree for sale had been made against him is immaterial. 

3* That, even if the suit, required by S. 99, were one on the mort- 
gages and even if such suit did not lie under S. 67, the mort- 
gagee could not bring the property to sale, but could only 
proceed in a certain way before he could sell the property, and 
that if he could not proceed in that way, he could not sell, as 
S. 99 did not make any exception. 


4 0. C. 234. 

AppUcatton for leave to appeal to Privy Council — Ss. 595 (c) and 596 G P. 0 
8s. 109, no Act V of 1908. 

Held, (1) that the decree of the Court of the Judicial Commissioner 
involved indirectly a question between the parties respecting 
property above Rs. 10,000 in value. 

(2) That a certificate should be granted, that as regards value and 

nature the case fulfilled the requirements of S. 596, 0. P. 0. 

(3) That considering the ciicurastances of the case, it was not a fit 

one for appeal under S. 595 (c) 0. P. 0. 


4 0. C. 238. 

Order absolute for foreclosure — S. 87 Transfer of Property Act--S. 108 0. P. 0. 
= 0. IX, r. 13 0. P. C. (V of 1908). 

The fact that the respondent was not served with notice gave him no 
lught to have the order framed under S. 87 T.P. Act, set aside. '' 
The order of the Court making the decree for foreclosure was 
a proper order. 

Note. 

^PP* — ^ — Decree for sale of moveable and immovable property. 

The decree for sale of movable property could be executed 
and did not require to be made absolute. 


4 0. C. 241. 

Guardian — Appointment — Pevocaiion~Ss 7 and 17 Act VIII of 1890. 

That the Court could not revoke an appointmejit, which appeared to 
be for the welfare of the minor, merely because it would be 
more agreeable for the opposite party if some one else were 
appointed. 
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The Court should make a selection consistent with the law to which 
the minor is subject, proi^ided that the selection is fo^ the 
welfare of the minor. 


4 0. C. 247. 


Pre-emption.^^ 

1. Burden of proof —Very slight evidence is required of the plaintiff 
to support his allegation, that the price entered in the sale- 
deed is fictitious, ill order to shift the^burden of proof on to the 
vendee. 


2. The opinion of a wibwss who is not examined as an expert-— XJndev 
S 45 Evidence Act, as to the market-value of the property, 
is not relevant. 

Notes. 

(1) F.—6 0. 0. 327— The burden of proof of the market value lay in the 

first instance upon the plaintiff — Amount of proof neces- 
sary to shift onus from plaintiff, that price was not fixed 
in good faith. 

(2) —14 0. C. 1— That only very slight evidence is required to shift the 

the burden to the vendee. 


4 0. C. 250. 

Suit hy Pauper — Limitation — 

A suit is instituted in the case of a pauper, who, before the inquiry 
into his pauperism is finished, pays the Court fee required on 
his plaint, when his application to sue as a pauper is filed, if 
4 he is found to be a pauper at the time he filed the application. 


4 0. C. 262. 

Resumption of Grant — Judicial decision — Ss. 52^ 53 and 55 (a) Oudh Land 
Revenue Act, 

Land cannot be said to be held rent free under a Judicial decision 
unless it is by virtue of such decision that the tenure is rent 
free. 
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4 0. C. 255. 

Appeal — Jurisdiction — *9 18 Ondh Civil Courts Act 

Iq a case wliere the value of the saio exceeds R.s 5,000, appeal lies to 
the Judicial Comiuissioiier, 

4 0. C. 257. 

Zar-i-peshgi lease — Svit for 2 JOssession to he treated as one for redemption — Ss 62 
Transfer <f Ptoperhj Act 

1 . That the Zw^'i peshgi lease amounted to a usufructuary mortgage. 

2. Suit for possession ought to have been treated as one for redemp- 

tion. 

4 0. C. 261. 

Suit for arrears of revenue paid hy one co-shaier for another — Appeal — Jurisdiction 
Ss, 108 (16), me and 1211) Ondh Rent Act, 

1. Held that the plaintiff not being lambardar at the time he paid 

the money, his suit was not cognizable by a Revenue Court. 

2. But the suit whether instituted in a Civil or in a Revenue Court, 

was one in which the appeal lay to the Disti*ict Judge, and 
that therefore the provisions of Ss. r24C and 124D were 
applicable. 

4 0. C. 264 

Resumption — Grant — Suit for possession — Perpetual lease 

Ejectment by notice of the grantee was illegal, and the grantee was 
entitled to recover posses.sion and to retain it until the grant 
was resumed. 

Note, 

0 ^ 

— -9 0. C. 37. — Juiisdiction of Civil Courts in suit for possession as under- 
propiietor by one who has been ejected as ordinary ten- 
ant Suit for possession by under-proprietor, 

4 0. C. 269. 

Guardian — Joint- Hindu family — Act VIII of 1890, 

A guardian can not be appointed of the property of a minor, who is a 
member of a Joint Hindu family governed by Mitakshara 
Law, and possessed of no separate estate. 
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4 0. C. 273. 

liedemption — By one of mortgagors — Charge — S. 95 T. P. Act. Joint decree 
against several wortgagors^ 

(1) One of the go - mortgagors had a charge on the share of each of 

the co-raortgagors for the latter’s proportion of what the former 
had paid to redeem the mortgage and was entitled to separate 
decrees against each of them. 

(2) As all the money by the payment of wj>ich the debt was dis- 

charged, was paid by the plaintiff, it must be held that they 
redeemed the mortgage. 

(3) The words “ obtain possession” in S. 95 T. P. Act may be inter- 

preted to mean ‘‘ obtain possession when the mortgagee had 
possession under mortgage,” 

4 0. C. 277. 

Hindu Law — Joint Hindu family — SotCs liability to 'pay father's debt — Extra* 
vagant and profligate habits — Burden of proof, 

1. That the burden of proving that the money was borrowed for 

immoral purposes was on sons. 

2. The connection between the immorality and the debt must be 

proved. Proof of immoral habits is not sufficient. 

4 0. C. 281. 

Limitation, S. 14 Limitation Act. 

That the plaintiff’s failure in his attempt to have set off in the suit 
for rent, the amount due on the bond in the present suit was 
not due to any cause connected with want of due diligence or 
good faith, and that he was entitled to have the period, during 
which previous suit was pending, excluded in calculating the 
period of limitation applicable to the suit. 

4 0. C. 284* 

Sanction of the Court as to agreement relating to Judgment debt, Ss, 267^ 257 A 
0. P. 0, (0. XXI, r. 1 Act V of 1908. 

Held, that the agreement in the bond was not one for the satisfaction 
of the Judgment debt and providing for the payment, directly 
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or indirectly, of any sum in excess of the sum due under the 
decree. It was an agreement for payment of the amount by 
which the Judgment debt was satisfied with interest on that 
amount. 


4 0. C. 289. 

Partition — Appeal — Court Fees Acty art. I schedule (ii) S$. 70^ 71j 74 and 7b 
Land Revenue Act. 

f 

1. That the proceedings of the Assistant Commissioner, when inquir- 

ing into the merits of the objections, could not be deemed to be 
a suit, and the memorandum of appeal was properly stamped 
as an application. 

2. That as the order had adjudicated on a question of title it was 

appealable under S. 75, Oudh Revenue Act 
Note. 

(1) F.-6 0. 0. 372 — About court-fee on memorandum of appeal and practice of 
Court. Also effect of Revenue Court’s decision on question 
of title — Partition. Decree — Appeal to Civil Court. 


4 0. C. 293. 

S. 14 Limitation Act — Suits founded on separate causes of action. 

1. That a suit by a mortgagee to recover the mortgage-money, be- 

cause he has been deprived of his security by the wrongful 
act or default of the mortgagor, and a suit by him, after 
the principal money has become payable, for foreclosure or 
sale, would not be suits founded on the same cause of action. 

2. That S. 14 was inapplicable, and that the respondent was not 

entitled to have the period during which he was engaged in 
prosecuting the former suit excluded. 

4 0. C. 298, 

Partition — Ss. 74 and 7b Land Revenue Act — Appeal, Formal decree not drawn ^ 

F* — -A. Deputy Commissioner or an Assistant Commissioner is not bound to 
have a formal decree drawn up ; and whether such a 
formal decree has been drawn up or not, his order or 
decision is open to appeal. 
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4 0. C. 301. 

Order absoluteness. 86 y 87, 88 and 89 T. P, Act 

That the provisions of Ss. 86 to 89, Act IV of 1882, applied only to 
mortgages of immoveable property, and that there was nothing 
to prevent execution as to moveable property upon the decree 
(which contained an express stipulation that it must be made 
absolute after the time fixed) before it could be made absolute. 


4 0. C. 303. 

Ss. 5 and 5 A Limitation Act. — Preseyitation of appeal by a pleader holding brief 
for another pleader. Mistake of law. 

Held that, although the pleader acted as a matter of fact under the 
mistaken belief that he holding the brief of another pleader 
engaged in the case, could lawfully file the appeal, such belief 
was not formed with due care and attention. 

That the fact of the appellant being in jail or the fact that he did 
all he could do to have the appeal properly presented were not 
sufficient cause — and the case was not covered by S. 5 A. 

Notes. 

Dist. — 9 0. 0. 65. — III 4 0. C. 303 the appeal was filed by a wholly un- 
authorized pleader but in 9 O. 0. 65 it was argued by a 
pleader holding the brief of another pleader. 


4 0. C. 314. 

Suit for possession by landlord against tenant setting up proprietary title. S, 124 B, 
Oudh Rent Act — Jtmsdiction — Amendmeiit, 

1. That S. 124 B. applies only to suits in which an appeal lies to 

the District Judge. 

2. The plaintiff was not entitled to ask for more than a declaration 

of his title. 

3. As regards objection to form of relief claimed and to jurisdiction 

taken on the date of hearing the appeal held, that the Judge 
should have given him an opportunity of amending the plaint, 
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Notes, 

(2) R.-9 O. C. 292. — When a tenant sets up under-proprietary right, the 
proprietor should sue for a declaration. 

Apr, — 12 0. 0, 164 (167)— If the suit to contest notice of ejectment is dis- 
missed on the ground that the plaintiff is a tenant, he 
can sue for a declaration that he is under-proprietor of 
the land« 


4 0. C. 318. 

Admission of document insufficiently stamped. — S, 2 Stamp Act — 5. 4 Negotiable 
Instrument Act^ — Appeal. 

When a document is held to be properly stamped and is admitted iu 
evidence by any Court, that decision cannot be called in 
question in appeal. 


4 0. C. 320. 

Redemption of mortgage by one having no title to mortgaged^property — Personal 
liability for mortgage-debt created by one having no title to mortgaged- 
property — Redemption — Liability of persons not parties to mortgage-deed — 
Transfer of Property Act], 

M mortgaged his village for Rs. 16,000 by a deed, dated the 4th July 
1873 in favour of certain mortgagees. After his death his 
widow TJ, K, executed on the 25 th July 1881 another mort- 
gage-deed for Rs. 24,000 in favour of the mortgagees for 
the money due on the former deed. On the death of U. K. the 
dispute among the reversionary heirs of M was settled in 
1887 so far as the mutation proceedings went, by the entry of 
the name of the defendant’s father as owner of 8 annas and 
of the father of R and his brothers and one D as owners of 
4 annas each. On the 28th May 1893 R and his brothers 
deposited Rs. 24,000 in Court and had notice under section 
83, Act ly of 1882, issued to 0 who had become assignee of 
the mortgage, calling on him to take the money and let the 
mortgage be redeemed. 



‘‘digest and easy uefebkncek,” 205 

On the 16th June 1893, the defendant executed a deed of mortgage of 
his 8 annas share for Rs. 12,000 in favour of the sons and 
a partner of the assignee, the terms of which were that the 
‘‘ mortgage should be redeemable at the end of ten years; if the 
mortgagor failed to pay the interest then after 5 years the 
mortgagees would be entitled to possession,” It was further 
stated in the deed that the money was borrowed to pay off the 
debt due on the defendant’s share under the deed of the 25th 
July 1881. The assignee after this intimated to JH and his 
brothers that only Rs. 6,000 was due fi;oni them on the mort- 
gage, the rest having been redeemed as he had also secured 
Rs. 6,000 from D. He therefore took out Rs. 6,000 of the 
Rs. 24,000 disputed by R and his brothers and returned the 
deed of the 25th July 1881 to R and his brothers. Thereafter 
the defendant R and his brothers and D got possession of the 
village according to their recorded share, subsequently G and 
his brothers obtained Civil Court decrees for the shares of the 
defendant and V and thus got possession of the whole village 
sometime in 1893. 

The plaintiffs who are the representatives of the sons and partner of 
the assignee G brought a suit on the 7th October 1898 against 
the defendant and also R and his brothers and D for possession 
as mortgagees of the 8 annas share mortgaged by the deed 
of the 16th June 1893 on the allegation that the interest had 
not been paid for 3 years and they were entitled to possession 
and that if they could not have possession, for sale of the 
mortgaged property. The Court decreed the claim against 
the defendant personally and dismissed the suit as against the 
other defendants and as to possession or sale. The defendant 
appealed from this decree and the question at issue was simply 
whether the defendant had been properly made personally 
liable for the money due under the mortgage-deed of the 
16th June 1893, or whether the decree should have been one 
capable of being enforced against the property by possession or 
sale and against the defendants actually in possession of the 
same. 

Held, that the defendant was the sole person liable under the deed 
of the 16th June 1893 ; the other defendants (R and hie 
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brothers, etc.,) were not parties to it nor they were his repre- 
sentatives. Though the debt for satisfaction of which the 
mortgage-money of the deed of 1893 purported to have been 
borrowed was no doubt an ancestral debt on the property, yet 
the defendant had no right to redeem any part of that debt 
or to create a further charge on the property for that purpose, 
as he had no title to any part of the property and was not in 
legal possession of it at the time and that therefore that 
property was n^t liable for the mortgage-debt due under the 
deed of'^.893. The defendant must be held to have borrowed 
the money of the deed of 1 893 to pay off his share of the 
mortgage-money of the deed of (881 and he must be held 
to have received and applied the money to that purpose. The 
consideration received by the defendant was redemption in his 
favour and restoration of actual possession to him of the share 
he claimed, and he was therefore liable to fullil his obligations 
under the deed. 


4 0. C. 329. 

Ss. 287 and 311 0. P. 0. ") Sale proclamaf ion — Specidcation of pro 

= 0. XXr, rr 66, 70, 90 (V. of 1908) ) fits. 

That the profits of land to be sold should be stated in the sale pro- 
clamation and when it has been once settled by the Court that 
the profits are correctly stated this question cannot be raised 
again under S. 311 C. P. C. 


4 0. C. 333. 

Execution of decree — Transfer certificate — Suit-step-in aid of execution, 

( 1 ) The alteration of the application for execution by substitution 

of the appellate decree for the first decree is a technical and 
formal amendment only. 

(2) That a fresh transfer certificate after the appellate decree was 

not necessary. 

(3) That to prosecute a suit to set aside an order releasing property 

from attachment is a step-in-aid of execution by the decree- 
holder. 



“digest and EASy BEFEBENCEB.*' 


207 


4 0. C. 341. 

Suit for 'possession — By mortgagor, 

A made a usufructuary moi'tga^e of an entire village to B. and C. — 
Subsequently A executed a deed of further charge. B, in 
execution of a money-decree against A, caused an undivided 
half share of the village attached and put up for sale, which 
was sold subject to the entire mortgage-debt and purchased 
by B. Sometimes after B. paid his co-mortgagee 0. what was 
due to him and obtained possession ctf the entire mortgage. 
On a suit by A against B for possession of the remaining half 
share of the village held^ that A was entitled to recover 
possession of the other half share without being called upon 
to pay any thing. 

Notes. 

Dist. — 10 0. C. 280. — The decision in 4 0. C 341 rested upon two grounds, 
namely, that the appellant had by paying o£F his co- 
mortgagee shown that he had understood that he had 
purchased the property subject to the entire mortgage- 
debt, and, secondly that the full amount of the mortgage- 
debt was paid to the appellant by his purchase. In 10 

0. C. 280 there is no evidence of market value nor is there 
anything indicating tliat the appellant understood at the 
time of purchase that be took it subject to the entirely 
of the charges declared by the decrees. 


4 0. C. 345. 


Pleader's fee — 

In the absence of any agreement between himself and his client, a 
pleader can claim no more than a reasonable remuneration for 
his services. He has no right to payment at the rate fixed for 
determining the amount of pleader’s fees payable as costs. 


4 0. C. 347. 

New plea at the time of argument — Suit hy reversioner for redemption — Compound 
interest — Commission money — Possession in Khali Fasti Jeth — Proportion^ 
ate costs in redemption suit. 

1. New plea at the time of argument not allowed. 

2. Compound interest under the terms of the deed allowed 
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3. That the amount taken by way of commission was not for the 

benefit of the estate. 

4. That, on payment of mortgage-money within the time fixed by 

Court, the mortgage would be redeemed, and the reversioners 
would be entitled to possession, any stipulation as to their 
taking possession in the Khali Fasl of Jeth notwithstanding. 

5. In a redemption suit proportionate costs should be allowed. 


4 0. C. 355. 

Valid deposit — Art, 105. Limitation Act — Claim in respect of trees — SuithymorL 
gagor to recover surplus collections made by mortgagee after mortgage has 
been satisfied. 

On the 24th April 1899 the mortgagors separately instituted the pre- 
sent suit, alleging that from the 13th May 1890 (date of de- 
posit) the mortgagee ceased to be entitled to interest and that 
consequently they were not entitled to appropriate the rents 
and profits from the date to the 7th January 1892, (date of 
obtaining possession) and from the 1st August 1B93 to the 
8rd November 1896 (the period during which the mortgagee 
had been in possession). They claimed the rents and profits 
for these periods and the value of certain trees alleged to have 
been sold by the mortgagee as part of the profits, 

1. Heldf that the claim in respect of trees was claim for surplus 

profits and governed by art. 105. 

2. That the deposits were made in good faith with the intention 

that the mortgagee should take the amounts. All that the 
language of the application under which the deposits were 
made showed was that the plaintiffs reserved their right to 
dispute that the whole amounts deposited were due to the 
mortgagees. 

3. That art. 105 was applicable to suits as regards both the period 

for which profits were claimed. 

4 0. C. 363. 

Suit for profits against co-sharer, 

A co-sharer in undivided patii is responsible for share of profits to 
another co- sharer. 
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4 0. a 385. 

Pre’empHon suit — Co^sharer in S. 9 Oudh Laws Act — Mahal — S. 91^ Evidence 
Aei — Agreement to pay land revenue in mahal. 

The suit was brought in respect of a village on the allegation that 
the plaintiff was a co-sharer of the mahal comprising 9 villages, 
one of which was the village in dispute. According to the 
malguzari and mahalwar registers, the parties were jointly and 
severally liable for the aggregate amount of the assessments 
on the 9 villages. But no agreement in**writing to pay such 
aggregate amount was adduced in evidence. 

1. Held^ that the local area comprising the 9 villages did not consti- 

tute a mahal and that the plaintiff was not a co-sharer of 
the whole mahal. 

2. That no oral evidence can be given of such an agreement. 


4 0. a 369. 

Land revenue — Sidt for arrears paid hy mortgagee — 8. 108 Oudh Bent Act — 
Mortgagee without possession^ not proprietor, 

1. That the plaintiff, not being in possession of the share which 

had been mortgaged to him, was not one*of the proprietors of 
the mahal, and was not responsible to Government for the 
arrears of revenue, but that he was a person interested in the 
payment of them 

2. That the money having been paid because the mortgagor and 

not defendant (lambardar) was bound [by law to pay it, the 
latter was not liable to re-imburse the plaintiff. 


4 0. C, 372. 

Sufficient cause — 8> 5 Limitation Act, 

Sufficient cause” in S. 5 Limitation Act should receive a liberal 
construction so as to advance substantial justice when no 
negligence or inaction or want of good faith is imputable. 
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Note. 

Dist. — 5 0. 0. 384 (390)—Iii 4 0. C. 372 relief was sought although iu the 
wrong Court but in 5 0. C. 390, the appellant did not seek 
relief in any Court as he was erroneously advised not to prefer 
the appeal. 

4 0. C. 376. 

Jurisdiction — Accused triable ivliere act is done or where consequence ensued — 
Jurisdictions. 179 Or. P. 0; S. 409 I. P. Code. 

Heldy that in 179 Cr. P. C , the words “ anything which has been 
done ” means some act constituting the offence and the words 
“ any consequence which has ensued” mean some consequence 
modifying or completing the act. The accused were not 
charged with the commission of an offence by reason of any 
consequence which ensued at Fyzabad but solely by reason of 
what they were alleged to have done in Central Provinces, 
and, therefore, the charge against them was not triable at 
Fyzabad. 

4 0. C. 379. 

Objection to sale — absence of witness — Bight to object to sale after it has taken 
place. 

1. That a Judgment-debtor can object to sale on the ground of alleg- 

ed misdescription in the sale proclamation though he has 
taken no objection before the sale. 

2. Where the absence of the witnesses is not due to any* want of 

diligence on the part of the Judgment-debtor, the Court ought 
to have adjourned the case. 

4 0. a 387. 

Deposit of mortgage-money-^ S 8 60, 83 and 91 Transfer of Property Act — Interest 
subsequent to — Inconsistent passages in a document — Deposit, 

1. That the deposit made in Court, (though not in the treasury at 

Nanpara as required by the terms of the deed) was a good 
deposit. 

2. Where there are two inconsistent passages in a document, 

the first should be given effect to in preference to the second. 
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4 0. C. 397. 

Pr§-emptton — Rival pre-emptors — Conditional decree — Prs'emption of part of 
property sold — Wife's position in the or lev of relationship — S. 9 Act XVIII 
of 1876 — Suit for immovable property situate in different districts — Cause 
of action Jurisdiction — jS. 19 C P. C. 

1 Jurisdiction^ — It depends on the allegations made in the plaint aa 
to the causes of action and subject matter of the suit. 

2. When the plaintiff has a right of pre-emption as to a part only 

he can obtain a decree for that part on jjayment of a propor- 
tionate part of the consideration. 

3. The words the order of relationship" relate to consanguinity 

from a common stock. 

4. That in suits between rival pre-emptors^ the claimant with inferior 

right ahould be granted a decree conditional on the claimant 
with superior right failing to avail himself of his decree. 

Note, 

(3) P. — 7 0. C. 6. — The kind of relationship contemplated by S. 9 Oudh 
Laws Act is consanguinity from a common stock. 


4 0. C. 408. 

1. Adjournment of case, — Held that, having fixed a period of time for 

the examination of the plaintiff’s witnesses, and having sum- 
moned certain witnesses for certain days of such period, the 
Court could not properly refuse to adjourn the hearing from 
one of those days to another of them. 

2. Admission — That the plaintiff’s admission in the suit between 

her and C. B. regarding the genuineness and validity of the 
deeds, did not amount to an admission. 

3. Res-judicata. — That in the former litigation there being no deci» 

sion that the documents were genuine and valid, the question 
as to their genuineness and validity could not be held to be 
res- judicata. 

4. Wills before Act 1 of 1869 -—That the provisions of Act I of 1869 

were not applicable to the wills made before the Act came into 
force. 
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5. Mohammedan Law — Ss, 68 and 69 Evidence Act. — The Mohamme- 

dan Law does not reqnire that a will shall be attested. The 
provisions of Ss. 68 and 69 Evidence Act were not applicable 
to the will. 

6. Codicil. — That the Codicil having been executed after Act I of 

1869 came into force, the provision of S. 19 of that Act, of 
S. 50 of the Indian Succession Act, and of S. 68 of the Evi- 
dence Act were applicable to it 

5 0. C. 1. 

L Criminal revision — Orders under S. 145 Cr. P. 0. — That the mere 
circumstance that the order purports to have been made under 
S. 145 Cr. P. C. does not debar the High Court from the 
exercise of its powers, and that it can interfere with the order, 
if it is really not an order under that section but is passed 
without jurisdiction. 

S. 435 Cr. P. C. — The words “proceedings under Chapter XII’’ in 
S. 415 Cr. P, C. mean proceedings which are, as a matter of 
fact, under Chap. XII and not proceedings which purport to 
be under that chapter, although they are not really so. 

5 0. C. 6. 

1. Suit for Joint possession of a share in Joint family property . — 

A decree for Joint possession of an undefined share can be 
passed. 

2. Art. 142 Limitation. Act. — That the separation having taken place 

more than 12 years before the date of institution of the suit, 
the suit was barred under art. 142. 

3. Bight of sons horn after separation as to ancestral property . — Such 

sons never acquire a share in the family property. 

5 0. C. 9. 

Decree — In a decree for money it was added that in case of default 
the judgment-debtor’s share in certain village (outside the 
local jurisdiction of the Court) be sold according to law — On 
objections by the judgment-debtor held / 
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L Jurisdiction. — That the Court had no jurisdiction to pass a decree 
for the sale of the property, as the suit was one for money, 
but that the decree could be transferred for execution as a 
simple money-decree. 

Ohjeeiion as to validity. — That a decree passed in a compromise is 
valid until set aside in a regular suit. Whether it was passed 
in a suit in which no guardian ad litem for the minor was 
appointed or on a compromise without the consent of the 
Court, are questions which can be considered on an application 
for execution or by a Court executing the decree. 

5 0. C. 13. 

Award — Appeal — That a decree which is in terms of an award, is not 
appealable on the ground of the misconduct of che arbitrator. 

Ss. 621 and 622 0. P. 0. = The second schedule of Act V of 1908. 

5 0. C. 18. 

Hindu Law, 

Legal Necessity — Proof. — In such cases the transferee has to give some 
evidence either that he satisfied himself by bona fide enquiries 
of the existence of such necessity or that such necessity 
actually existed. Where the alleged necessity is the payment 
of the husband’s share of a debt borrowed for the purposes of 
the joint family, the transferee must prove the extent of that 
share. 

5 0. C. 27. 

1. Review of judgment. — That the Judge could not review the judg- 

ment passed by his predecessor. 

S. 622 0, P. C. — The second schedule Act V of 1908. 

2. That the original application to have the award filed was never 

fully disposed of, as effect was not given to it under the 
provision of S. 522 C. P. 0 , no decree having been drawn up 
in terms of it. 

3. That the lower Court should have treated the application as one 

to have the procedure in the original application completed, 
and should have passed a decree in terms of the award. 
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5 0. C. 30. 

Xand BBVSnue Act {Oudh)^ S. 219 ^ cl. (a ) — Jurisdiction of Civil Court with 
ttgard to villages^ settlement of which has been annulled for nonpayment of 
land-revenue — Contracts made by proprietor durmg term of annulment of 
settlement, effect of — Land-Revenue Act {Oudh), Ss. 124, 125.) 

In 1879 the defendant mortgaged certain villages. Subsequently the 
mortgagee obtained a money-decree against the defendant for 
the amount secured by the mortgage. In 1888 an arrear of 
land-revenne having become duo in respect of the villages, the 
settlement was annulled under the provisions of S. 124. 
Oudh Land-Revenue Act 1876, and the villages were let in 
farm to the mortgagee under S. 125 of the same Act for 
a term of 8 years. In 1883 the villages were attached and 
sold in execution of the mortgagee’s decree and were pur- 
chased by the mortgagee, who subsequently sold them to the 
plaintiff. In 1885 the plaintiff’s application to have his name 
brought on the revenue register was refused by the Revenue 
Court. In 1889 the period for which the villages had been 
let in farm having expired, a new settlement of the villages 
was made with the defendant with reference to the provisions 
of 8. 181 of the Oudh Land-Revenue Act of 1876, despite 
the objection of the plaintiff who claimed to bo settled with, 
The plaintiff then sued the defendant for the possession of the 
villages. 

Eeldf that the jurisdiction of the Civil Court to entertain the suit 
was not barred by clause (a), S. 219, Oudh Land -Re venue 
Act. The mere fact, that the plaintiff raised objections to 
the settlement with defendant and desired that the settlement 
should be made with himself was not sufficient to debar the 
Civil Courts from entertaining a suit to try the title to the 
property. 

Held further, that under the execution-sale the villages in suit passed 
to the plaintiff’s vendor. Under the provisions of 88. 124 
and 125, Oudh Land- Revenue Act of 1878, the title of the 
owner of the property, the settlement of which is annulled, is 
not affected in any way by the annulment. His competency 
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to enter into contracts affecting the property after the annul- 
ment is not affected by the annulment. The effect of the 
annulment is merely to suspend the operation of such contracts 
as well as contracts affecting the property entered into before 
the annulment, that is to say, such contracts cannot take effect 
during the continuance of the term so as to affect the Deputy 
Commissioner, his agent or lessee. But they will take effect 
on the expiration of the term. 

5 0. C. 35. 

Decree ’^Interpretation of — 

1. When the language of a decree is plain and unambiguous, the 

Court cannot look at its judgment to inter pret it. 

2. Where the decree to be executed is the decree of an Appellate 

Court, and where such decree merely confirms the decree of 
the Court below, the terms of the decree of the Court below 
may and must be looked at for the purposes of the execution 
of the decree* of the Appellate Court. 

3. That the decree of the Appellate Court merely directing the dis- 

missal of the appeal was not incapable of execution. 

6 0. C 37. 

F resumption at to common gambling house — Judge importing his own knowledge^ 

1. A Judge can not import into a case his own knowledge of particular 

facts. 

2. Ss. 3y 6 Act III of 1867 {Police Gambling Act) — That the 

absence of circumstances, in which the presumption referred 
to in S. 5 can alone be drawn, is a ground for holding that 
the presumption cannot properly be drawn, but the absence 
of such circumstances has not the effect of making all the 
evidence taken in the case inadmissible and of vitiating and 
rendering the conviction illegal. 

3. That the statement of the police officer in cross-examination did 

not necessarily convey the meaning that he gave the Magis- 
trate such information only ; and the presumption that the 
statement in the warrant was true was not rebutted ty hie 
statement. 

4 It is illegal to sign search warrant with a pencil. 
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6 0. C. 43. 

Local rates, Fatwari rate, Chaulcidari rate — 8s. 7, 8 and 14 Oudh Local Hates 
-■Act 1894—8. 16 cl (a) Act IX of 1889— 8. 108 cl {2) Oudh Bent Act. 

The plaintiff as superior proprietor could nob collect the “ patwari” 
“ chaukidari” rates from the under-proprietor but he was 
entitled under S. 7 of the Oudh Local Rates Act to realise 
from the under-proprietor the share of the local rates therein 
specified. 

5 0. C 46. 

Sanction to prosecute — Ss. 476 and 195 Or. P. 0 , 8. 206 I. P. Oode. 

1. That an offence punishable under S. 206 I. P. Code, may be said 

to be committed “ in relation to a proceeding in a Court,” 

although it is committed in relation to a future proceeding. 

2. That the words any offence referred to in S. 195’Mn S. 476 Cr. 

P. C. did not include the manner in which the offence might 

have been committed, but meant any offence punishable 
under any of the sections of the I. P. 0. mentioned in S. 195.” 

5 0. C. 49, 

Procedure when one of the parties to a compromise objects to its being recorded by 
Court. -Ss. 375 0 P. C. ^ 0. XXIII, r. 3 0. P. 0. {V of 1908)— 
8. 682 O.P.O ^ 8. 107 {2) ; 0 XXII, r. 11 (V of 1908). 

Under the above circumstances the other party should move the Court 
to have the compromise recorded and to pass a decree in 
accordance with its terms, and the matter can be decided on 
affidavits or if necessary by special issue on oral evidence. 

5 0. C. 65. 

Warrant issued by Political Agent against British Indian stihject. 

It matters not whether a charge was pending in the Political Agent’s 
Court or not, the Magistrate to whom the warrant is directed 
is bound to execute it. 

6 0. C. 69. 

Bevisw of Judgment — 8. 623 0, P. G. = 8, 114; 0, XLVII, r. I, 0. P. 0. 
(F of 1908.) 

The applicant has to show that, after the exercise of due diligence, 
such evidence could not be produced at that time. 
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The new and important evidence’contemplated^by S. 623 0, P. 0, is 
evidence wliicli itself might have had effect upon the Judg- 
ment had it been produced in the suit, and not evidence which 
it is very doubtful, would have had such effect, and which 
requires to be supplemented by oral evidence before such doubt 
can possibly be removed. 


5 0. C 65. 

Injunction, temporary — Receiver S 492 G. P. C.,— 0.*'XXXIX, r. J, 0. F, C. 
Act V of 1908. 

That an injunction could not properly be issued unless the plaintiff 
showed that she had a case, founded an apparent title, for 
the appointment of a receiver. 


5 0. C. 70. 

Suit under cl. (16) 8. 108 — Oudh Rent Act — Arrears of Revenue. — Estoppel. 

The Appellant brought a suit against the respondent for recovery of 
arrears of revenue at the rate assessed by the Settlement Officer, 
The respondent contended that he was not a co-sharer but 
an under- proprietor, who, by reason of the terras of the deed 
of 1875 was not liable to pay rent at a higher rate than 
Rs. 5-10-0. 

Held 1. That the respondent by his action in the Settlement Court was 
not estopped from denying that he was a co-sharer in the 
Mahal. 

2* That under the provision of the deed tim respondent was an 
under-proprietor. 

Notes. 

Dist-15 0. 0. 25 — In 5 0 0. 70 there was a rent reserved for a portion of 
some of the plots left in possession of the vendor. The 
fact that the plots in 15 0. 0. 25 are discribed as bila 
lagan clearly indicates that it was not the intention of the 
vendor to carve out a separate property exclusive of that 
sold. 
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6 0. C. 78. 

Damages for hrBaoh of statutory covenant for title^Suit for possession of certain 
other land — Ss. 55 and 88 Transfer of Property Act to replace the land from 
which the plaintiff has been dispossessed. 

Heldf that the plaintiff was not entitled to take any land from the 
defendant in lieu of the land of which he had been deprived 
by the defendant’s brother, but in the absence of a contract to 
the contrary, the defendant is liable in damages. 

5 0. C. 82. 

Mortgage-money — Payment after time fixed — Mortgagor s right to pay — Ss. 92^ 
53, and 94^ Transfer of Property Act. 

Payment of the amount specified in the first paragraph of S. 93, 
before an order absolute has been made, entitles the mort- 
gagor to be put in possession. On failure of the mortgagor, a 
right to apply for an order absolute accrues to the mortgagee 
but the accrual of such right does not stand in the way of 
payment by the mortgagor of the amount due. 

Note. 

F.-14 0. 0. 10— 

5 0. C. 89. 

Gift — Delivery of possession — S. 123 Transfer of Property Act. 

That under the provisions of S. 123, delivery of possession was not 
necessary to pass the title under the registered-deed of gift 
which was signed by the donor and properly attested 

5 0, C. 91 

Bs. 872 y 622 0. P. 0.=0. XXII, r. 10 and S. 115 Act V of 1908--Partie8, 
joinder of — Assignment pending suit, application to make assignees parties 
in case of — Auction purchasers as parties in mortgage suit — Revision — 
Civil Procedure Code, S. 622. 

The plaintiff held a first mortgage on the property of the defendant. 
He sued the defendant for possession of the mortgaged-pro- 
Ijerty under a condition in the mortgage-deed. After the 
institution of his suit the rights and interests of the defendant 
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were put up to sale in execution of the de&ree obtained upon 
mortgages of later date than the mortgage in favour of the 
plaintiff. The plaintiff thereupon applied to the Court praying 
that the purchasers of the rights and interests of the defendant 
should be made parties to the suit. In his application the 
plaintiff referred only to Section 372 of the Code of Civil Pro- 
cedure, but, after notice had been issued and all parties were 
before the Court, the plaintiff drew the attention of the Court 
to Section 32 also. The Subordinate Judge held that Section 
372 did not cover the case of auction gpurchasers and on that 
ground he rejected the application without considering it on 
the merits. The plaintiff applied to the Court of the Judicial 
Commissioner for revision of the Subordinate Judge’s order. 

Held, that section 372 of Civil Procedure Code covered the plaintiff’s 
case and that the auction purchasers should be added as 
parties. 

Held further, that, inasmuch as the Subordinate Judge failed to exer- 
cise the jurisdiction which Section 372, Civil Procedure Code, 
gave him in not dealing with the plaintiff’s application on its 
merits and to consider whether that application should be 
granted under Section 32, Civil Procedure Code,, the Judicial 
Commissioner had power to interfere under Section 622, Civil 
Procedure Code. (Select Case No. 302 followed). 

Note, 

R .--18 0 . C. 109 — Revision of an order refusing to add* parties — Meaning of 
“ Case.” 


6 0. C. 94. 

Partks to a suit hy martgagee—S. 32 G. P. 0.=:0. 1 rr. 8 (2), 10 (2), (5), (5), 
11 0, p. a (J of 1908) S. 85 T. P. Act. 

In a suit for possession by a mortgagee certain persons applied to be 
made defendants on the ground that they were the owners of 
the mortgaged-property and the original defendant had no 
power to mortgage it# 

Heldf that the applicants were not necessary parties. 
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6 0. C. 97. 

Bes-judicata — S, 58 — Oudh Land Bevenue Act — Adverse possession, 

1 . That the question decided in the proceedings under S. 53, was 

res-judicata. 

2. Where the defendant has been in execliisive possession for more 

than 12 years before suit, it is incumbent on the plaintiff to 
to prove that the defendant has been in possession on his 
(plaintiffs) behalf. 

5 0. a 104. 

Jurisdiction — Declaration that defendant ivas not proprietor, suit for — Jurisdiction 
to try question of competency of Court graniin^g review of Judgment 

1 . That the plaintiff’s suit for a declaration that the defendant has 

no proprietary right in the land in dispute was cognizable 
by the Civil Court. 

2. That the Court had Jurisdiction to try the question whether the 

order granting the review by the Extra Assistant Commis- 
sioner was passed by a competent Court. 


5 0. C. 108. 

8% 55, Transfer of Property Act. 

An application to execute a simple money-decree, in execution of 
a .decree for sale of the mortgaged-property, not allowed. 

5 0. C. 110. 

Suit for removal of trustee — Jurisdiction. — Returning the plaint 8. 539 G. P, 0. 

= Ss. 92 and 95 Act V of 1908. 

The suit as brought cJ early related to a trust for public charitable 
or religious purposes and one which should have been insti* 
tuted in the District Judge’s Court, and, if the deed did not 
create the alleged trust, that circumstance was not a ground 
for returning the plaint to be presented to another Court. 

5 0. C. 113. 

Lease determinable by notice. 

Heldj that the death of the lessee did not put an end to the lease, and 
that, as neither the lessee nor his representative either gave 
the required notice or paid a month’s rent, his estate remained 
liable for the rent. 
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6 0. C. 116. 

^ ^-emption Suit — Deposit in Court — 5. Jd Oudh Laws Act. 

Mortgage by pre-emptor in favour of vendee as security for payment 
of money is not sufficient. The decretal amount must be 
deposited in Court under the terms of the decree. 

Notes. 

Ap-8 0. C. 57. — N'o payment except a payment made directly into Court 
shall be held valid. 


5 0. a 118. 

Jurisdiction. — Civil Court. 

(1) When the alleged tenant does not admit the tenancy, and 

alleges that he holds as an under-proprietor, the Civil Courts 
are alone competent to decide finally. 

(2) If the question as to proprietary title involves the interpretation 

of the decree, the interpretation is not one exclusively for 
the Revenue Courts. 

Notes. 

R, — 7 0. C. 372 — That the Civil Courts could deal with the question of 
under-proprietary right as apart from any rights 
created by the lease. 

F.— 12 O. C, 164 (170) — That a Civil Court can not determine whether or 
not a lease has expired and make a declaration accordingly. 


5 0.C. 127. 

Eedemption Suit. — 8. 60 Transfer of Property Act — Absence of tender of amount 
due on mortgage. 

When there is a real dispute as to the amount due and the mortgagor 
tenders what turns out to be an insufficient amount or makes no tender 
at all) his suit for redemption should not be dismissed on the ground that 
no tender was made. 

Notes. 

0. 0. 223. — This is not a case in which the suit should be dismissed 
merely because there has been no tender. 
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5 0. C. 130. 

Suit for profits. — Jurisdiction — Art. 31 Sch. II Act IX of 1877. 

That a salt for a share of the profits is not cognizable by a Court of 
Small Causes. 


6 0. C. 133. 

5. 244 O.P.C ^ 8. 47 Act V of 1908. 

That the langujige of the last paragraph of S. 244 0. P. C., does not 
indicate that the determination of the question (as to who 
was legal representative of deceased decree-holder) is a deter- 
mination not merely by the Court of first instance, but also 
where appeals are preferred, a determination by the Appellate 
Court. 

That the Court having referred the parties to a regular suit had 
power to proceed with the execution, as soon as the question 
as to who was the legal representative of the deceased decree- 
holder had been determined in that suit. 


5 0. C. 137. 

Ss. 810 A and 311 0, P. G. « 0. XXI, r. r. 89, 90 Act (F o/ 1908). 

An application to set aside a sale under S. 310A, after application 
under S. 311 C. P. C. is not allowed. 

Notes. 

Dist ~10 0. C. 141 — When an application under S. 311 is presented to the 
Munsarim and withdrawn before any order is passed, the 
applicant is not debarred of his right to apply under S. 
310A 0. P. C. 


5 0. C. 140. 

S. 219 cl, (d) Oudh Land Revenue Act — S. 113 Limitation Act — Posssession of 
land as compensation for land allotted in partition — Specific performance. 

1. Suit lor possession of land as compensation for land allotted in 
partition was barred by S. 219 ol.(d) of the Oudh Land Revenue 
Act. 



“digest and easy beferbncer.” 2S8 

2. The suit for specific performance of the contract having been 
instituted after more than 3 years from the time the plaintiff 
had notice of the refusal of performance, was barred by article 
113 Limitation Act. 


5 Oe C. 143. 

Execution of decree^ application for — Final order or decree — Art. 179 Col. 3 cl. {2.) 

As the defendant's second appeal to the Judicial Commissioner was 
dismissed for want of prosecution on J'jrtiuary 14th 1898, the 
plaintiff's (decree-holder’s) application for execution, date^i 
10th January 1901 was within time. 


5 0. a 146. 

Appeal — separate against tivo decrees passed, in the same suit. 

One appeal against two decrees is not permissible even though those 
decrees are passed upon cross appeals arising out of the same 
suit 

Note. 

Dist. — 21 Indian Cases 264. 


5 0. C. 148. 

Mortgage-money — Payment of^ before expiry of term of mortgage — Mortgagor's 
right to redeem. 

1. It is doubtful whether the suit can be treated as one for specific 

performance of a contract. There has been a transfer to the 
mortgagee of the right to possession. The mortgagee is entitled 
by virtue of such transfer to possession. 

2. The morgagor had no right to elect whether possession should be 

delivered or the mortgage should be redeemed. 

3. The mortgagor had no right to redeem within the term for which 

the mortgage was made. 

Notes. 

p. — 10 0. 0. 218 (221). — A suit for possession by mortgagee on default of 
payment of interest is not a suit for specific performance 
of contract. 
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6 0. C. 151. 

S. S22 G. P. C.^S. 115 (F of 1908)— Revision. 

The order of Court, directing i«8ue of commission to examine female 
witness and refusing to decide preliminary issues of law, is 
not irregular, 


5 a a 153. 

^ 'Y 

Suit against Itailivay administration^ — For consignment lost in transit. 

Heidi that part of the consignment was lost within the meaning of 
the risW note, though the cause of loss was not proved ; and 
that the Railway administration was protected by the risk 
note 


5 0. C. 155. 

Bedemption. — Estoppel — Construction of mortgnge^deed. Interest on usufructuary 
mortgage. 

1. Heidi that B having admitted that the mortgage of 1838 was • 

redeemable, and by that admission having induced the ap- 
pellants to withdraw their suit, the respondents as his repre- 
sentatives were estopped from denying that the mortgage was 
redeemable in 1867. 

2. Held further, that under tlie terms of the contract made on the 

14th January 1867 the appellants were not liable to pay 
anything more than 2 p. c. on the principal for the whole term 
of the mortgage. 


6 0. C. 162* 

Suit for rent’^Ss. 108 (2) and s, 127 Oudh Bent Act — Rent for grove land let by 
grove-holder for cultivation. 

Where the grove holder who has not right to cultivate the land 
cultivates it, he can not be said to occupy the land without his 
landlord’s consent. 
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5 0 . C. 164. 

Sanciton for prosecutioiv — Irregularity in granting — Gognizanca of offence by 
Magistrate on Police report. Ss. 192j 195 and 537 Or, P. 0 . » Ss. 1S2 and 
4S7 1. Fenal Code. 

1. Held that, the District Magistrate's order (asking the Sab- Divi- 

sional Officer to take cogniisance of case under S. 182 I. P. 
Code) was not a sanction to the institution of proceedings, as 
the requirement of S. 195 Cr. P. C. had not been complied 
with. 

2. Held further, that it was not a case to which S. 537 Cr. P. C, 

could be applied. 

3. Though the notice may not be absolutely necessary, but it is usual 

to call upon him to show cause why sanction should not 
be granted. 


5 0. C. 168. 

Appeal — Application for leave to appeal to Privy Council S. 600 C. P. 0. 

XLV, r 3 C.P. G. {V of 1908). 

The fact that a substantial question of law k involved is not sufficient 
ground for granting leave to appeal. It must in addition be 
a question of general interest or of great public or private 
importance, or the like, 

5 0, C. 173. 

Suit for declaration of title. Ss. 13 and 43 C. P. 0.=»0. II, r. 2 0. P, 0. 
{V of 1908) — Belief claimed in the subsequent suit which could have heeyi 
claimed in previous suit. 

The plaintiff had an opportunity of obtaining in the former suit the 
relief which he now sought ; and having omitted to sue for it 
in the former suit, he could not sue for it now. 

Notes. 


F.— 10 O. 0. 44— 

Dist* — 13 0. C. 19. — In 5 O. C. 173, the causes of action alleged in both the 
suits were one and the same while in 13 0, 0. 19 they 
were distinct. 
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5 0. C. 176, 

Mortgage of land jpart of which subsequently transferred by mortgagor to another* 

S, 6 Oudh Rent Act applied only to ex-proprietors who had become 
mere tenants by August 24th, 1866. 

Notes. 

Dist*““7 0. 0. 312. — That the ruling in 5 0* C. 176 does not throw any light 
on the question that land, in which occupancy right has 
been reserved is not on the same footing as land to which 
S. 5 of the Oudh Rent Act applies. 

F, — 8 0. C. 353. — That occupancy rights could only be claimed under S. 5, 
by persons who had become tenants by 24th August 1866. 


5 0. C. 181. 

Bes-judicata. 

The previous ex-partee decree was final. 

Notes. 

App.— 9 0. 0. 243. — A decision inter-partes could not be avoided by showing 
that it was erroneous in law or based on a ruling which 
was. subsequently over-ruled. 

14 0. 0. 832. — There is general agreement among the High Courts on 

the point that an ex-parte decree can render a question 
res-judicata. But regard must be had to the rule that 
when the allegation on the record is uncertain there is no 
res-judicata. 


5 0. C. 183. 

Sufficient cause.-S. 5 Limitation Act. 

Want of funds to file appeal is not sufficient. 

No evidence to prove legal advice. 

5 0. C. 187. 

Interest on arrears of rent-^Becree of Settlement Court— -Under^proprietary right 
Ss. 3,142 Oudh Rent Act. 

Meldy that the decree of the Settlement Court was for^ a heritable 
Don-transferable lease, The provisions that the rent might 
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be revised every 10 years told strongly against the view that 
the Settlement Officer intended to give the claimants an 
nnder-proprietary right. 

Held therefore, that the defendants were not under-proprietors but 
tenants and as such liable to pay interest on arrears of rent 
due from them. 


5 0. C. 190. 

S. 283 G. P. 0. = 0. XXI, r. 63 G. P. 0. (F of 1908)-^Jtmsdiction, 

The plaintiff who unsuccessfully objected to the attachment brought 
a suit for the recovery of the amount realized from sale of the 
property attached. 

Held that as it was a suit under S. 283 0. P. C., it was not cognizable 
by the Court of Small Causes. 

5 0. a 193. 

Suit for arrears of rent — S. 47 Oudh Rent Act — Enhancement of rent of tenant 
succeeding occupancy tenant. 

Heldf that S. 47 Rent Act had no application to the case of an occu- 
pancy tenant being succeeded by a tenant not having right 
of occupancy, and that therefore the rent claimed by the 
plaintiff at the enhanced rate mentioned in the kahuliat was 
perfectly legal. 


5 0. C. 197. 

Muhamadan Law — Transfer hy mother of her minor childrertspvperty, 

1 . Held, that a minor on attaining majority is entitled to repudiate 

alienation of his sbai^e by mother. 

2. That the minors not having been represented in a suit upon the 

mortgage by a properly appointed guardian were not bound 
by the decree and sale obtained therein and were not required 
to ask for setting aside the decree, 

3. That the suit was not barred by art. 12 sch, ii of the Limitation 

Act. 

4 . That considering the equities of the case the plaintiffs should 

be compelled to pay the sum of Rs, 130 (the proportionate 
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amotint for which the minors are liable for the mortgage 
debt due by their father and a sum which it is found that 
the mother borrowed for son’s benefit) before being allowed 
to recover their share. 

Notes. 

(1) R. 9 0. C. 97 — A sale by mother of her minor children’s property con- 
veys no title to the purchaser 

(1) Rf 10 0. C. 321 — Suit by minor to set aside a decree passed against 
,him with approvement of a guardian without enquiry 
as to his fitness is illegal. 

(1) F, 10 0. 0 367 — Hindu Law. Transfer by mother as guaidian of minor. 

Dista (2) 11 0. 0, 319 — Unless there is fraud, collusion or gross negligence 
the minor is bound by the decree. 

Exp, 11 0. C. 347 — A suit for possession of property mortgaged and sold 
during minority of plaintiff was not barred by art. 
12 or 91 Limitation Act. 

Diet* 13 0. C. 158 — In 5 0. 0. 197, the guardian (mother) put in no defence 
as she ought to have pleaded that the mortgage 
was invalid having been made by a person who had 
no power to mortgage the property and therefore 
the guardian was guilty of gross negligence. But 
in 13 0. 0. 158, the guardian ad litem of the plaintiff 
was his father and natural guardian. 

5 0. C. 203. 

General diaries of Police — S, 110 Or. P. C . — Admissibility of special diaries, 

1. That the circumstances that while Police officers were investi- 
gating cases they were told that the accused were suspected 
of having committed or had committed the offence which was 
under investigation could not be proved by the special diaries, 
but, if relevant, could only be proved by the Police-officers to 
whom the information was given; that the accused were 
therefore not entitled to have an opportunity of cross-examin- 
ing the witness after inspecting the special diaries; and that 
the District Magistrate adopted the proper course when he 
excluded the list and all reference to it in the evidence from 
consideration. 
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2. That evidence of general repute ” means with reference to a 

man’s character, evidence as to his genial character founded 
on the general opinion of the neighbourhood in which he 
lives, and that evidence as to his general disposition, founded 
on the opinion of the particular witness, such opinion being 
the result of the witness’s personal experience and observa- 
tion, is also evidence as to his character. The evidence need 
not show that the general opinion of the neighbourhood is 
based on the personal knowledge of the man by his neighbours 
generally nor that it has been pulllicly expressed by his 
neighbours. 

3. That the evidence as to the character of the accused given by 

those Police officers who did not speak from personal experi- 
ence and observation, or depose as to what the neighbours of 
the accused generally thought of the accused, but gave evi- 
dence as to what some of their neighbours said of them 
or as to what was said of them in official papers was not 
admissible. 

Notes, 

(2) App. 0. 0. 132 — Observations upon the nature of evidence of general 
repute admissible in proceedings under S. 117 
cl. (3). 

(2) R, 10 0. 0. 168 — The evidence of general repute of a person includes 

what is generally said of • him in the neighbour- 
hood in which he lives. 

(3) R. 12 I- 0. 518 — (Not discussed) statements of accused’s caste fellows 

and neighbours. 


5 0. C. 213* 

Appeal — S- 19 Succession Gertificate Act {VII of 1889), 

An order requiring security before granting succession certificate is 
not appealable. 


6 0. C. 217. 

Appeal-^ Meaning of in Art, 179 Jjimitation Act, 

(1) The word “ appeal ” in art. 179 means a»y appeal by any party 
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(2) The agreement that ‘if the defendant jlidgment-debtors did not 
appeal against the decree, the respondent would not execute 
that decree against them * was not opposed to public policy, 

6 0. C. 222 . 

Arrears of rent — Compensation for use and occupation — Making new case for 
plaintiff not set up in plaint --Intention to occupy as tenant^ a necessary 
condition in a suit for compensation for use and occupation of land — Lease — 
Registration — 8s, 107^ 117 Transfer of Property Act — Oral evidence to 
prove lease for a term exceeding one year. 

Heldf that the alleged lease was a lease of the right to receive collec- 
tions of a village and not a lease for agricultural purposes, 
that the provisions of S. 107 were applicable to it, and that 
oral evidence to prove it was inadmissible. 

2 In order that a suit for use and occupation may be maintainable, 
one of the conditions which must be fulfilled is that the defen- 
dant is in possession intending to occupy as a tenant, 
lhat as the plaintiff made no claim for use and occupation the lower 
Court was wrong in making a new case for the plaintiff. 

Notes. 

Not P.-7 0. 0. 169 — That the kabuliat was a lease within the meaning of 
S. 107 T. P. Act and that the relation of land-lord and 
tenant existed between the parties — S. 107 does not speci- 
fically lay down that ,the lease must be by a registered 
instrument. 

(1) E.-9 0. 0. 296 — Oral evidence to prove an agreement to execute a lease 

for more than one year is inadmissible — The plaintiff was 
entitled to a decree as compensation for use. 

(2) E.— 12 0. C. 140 — That the undertaking contained in the kabuliat could 

be enforced against the person in possession under the 
kabuliat. 

I. C. 864 (866) — A reclamation lease granted expressly for the 
purpose that the jungle and wild trees might be removed 
and the land brought under cultivation is a lease for agri- 
cultural purposes, and consequently such a tenancy can be 
created without a registered instrument. 
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6 0. C. 225. 

Mahahrahmani collection — Suit for share in offerings — Cause of action — Contract 
Where a third person makes a voluntary offering to one of the parties 
and the other party claims a share in it, that is not a suit in 
which a right to property is involved and the plaintiff is not 
entitled to recover any share of that offering except on the 
ground of a contract between the parties. 

Notes. 

Exp. — 8 O. 0. 339 — That the right to receive offerirjgs being a right of pro- 
perty, a suit for declaration and for perpetual injunction 
would lie. 

B, — 11 0. 0. 212 — Representatives of parties to the agreement not bound 

5 0. C. 228. 

Tr^es — Beceipt — Ss. 150 and 151 Oudh Land Revenue Act 1876. 

1. The tree was immovable property. 

2. That the Kurk Amin’s receipt was neither the certificate referred 

to in S. 151 nor could it be treated as equivalent to such 
certificate. 


5 0. C. 232. 


Forgery — 

Production of a forged-certificate for obtaining employment is an 
offence under S. 471 I. P. 0. 


5 0. C. 235. 

<S. 561 0. P. C. = 0. XLI, r. 22 C. P. C. (V of 1908) — Cross objections^ right 
of to file, within one month — Contract, enforcement of, by one not party to 
ii — Pre-emption. 

D executed 3 simple money bonds aggregating Rs. 290, in favour of 
M, the brother of H, plaintiff No, 1. D also mortgaged some 
land to H for Rs. lOO. In 1890 D sold a share in a village to 
plaintiffs Nos. 2, 3 and 4, the sons of H In the deed it wsus 
stated that sums of Rs. 290 and Rs. 100, were left with the 
purchaser for the discharge of the debts due upon the four 
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deeds mentioned above. The present defendant then sued D 
and plaintiffs Nos. 2, 3, and 4 for pre-emption and obtained a 
decree for possession on payment of various sums includinjj^ 
Rs. 1(S0 to H and Rs. 290 to the heirs of M. As neither the 
heirs of M nor H were parties to the decree, the decree-holder 
managed to obtain possession without paying those two sums, 
H and his sons then filed the present suit for recovery of the 
sums. 

I. Heldy that the sons of H, not having been parties to the contract 
with D 'n the capacity of representatives of M in which they 
were sued, were strangers and could not enforce that contract. 
Further that neither the plaintiffs nor any other person as 
representative of M could have sued the purchasers of the 
property on the contract contained in the sale* deed. 

2 That the suit was not -maintainable by H, as he did not sue upon 
his mortgage but upon the decree for pre-emption to which he 
was not a party. 

8 . Right of respondent to file cross-objections within one month 
‘from service of summons and hearing of appeal. 


5 0. C. 240, 

Penal Code, S* 211 — Sanction to 'prosecute for 'tnahing false charge — Invalidity 
of proceedings under S. 311, I. P. 0 . — Prosecution for 'inaking false charge 
— Criminal Procedure Code, \^Act V of ISOS], S, 195 — Penal Code, 5. 342, 

The applicants charged S and C with having committed an offence 
under S. 392, 1. P. C. On the 29th March 1901 the Deputy 
Magistrate recorded a ruhkar in which he stated that the 
charge made' by the applicants was false and that for the ends 
of justice it was necessary and desirable to prosecute the 
applicants under S. 211, I. P. 0. He added that in conse- 
quence of this, the statements of the applicants as accused per- 
sons had been recorded in proceedings to be instituted against 
them. He then ordered that the ruhkar together with the 
statements of the applicants and the record in the case against 
S and C might be submitted to the Deputy Commissioner, 
with the request that the case might be made over to another 
Magistrate for the purpose of proceeding under S. 211, 1 P. C. 
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The District Magistate passed an order making over the case 
to another Deputy Magistrate for disposal. Proceedings were 
taken against the applicants on charges under S. 211. 

Held^ that the proceeding taken against the applicants under S. 211, 
I. P. C , were invalid, inasmuch as the requirements of the law, 
before such proceedings under that section could be taken, 
complied with. 


5 0. C. 243. 

Ss, IlOf 112^ 117t (4) and 537 Or P. 0. — Habitual offender — Joint trial. 

No joint trial when the offenders have not associated together as 
habitual offenders, nor in the case in which there is no infor- 
mation or evidence to that effect. S. 537 would not cure the 
defect. 


5 0. C. 246. 

Evidence of deaf-mute — Statement embodied in Police report or made to another 
person — Ss, 8 and 32 Evidence Act. 

1. The signs made by deaf-mute were not admissible in evidence 

under Ss. 8 and 32 Evidence. 

2. Statement embodied in first report to the Police or statements made 

by a witness to another person in the course of a Police enquiry 
are not ordinarily admissible in proof of the facts stated, 
though they may be admissible to rebut the suggestion of 
recent fabrication of a case or they may be admissible under 
S. 32 of the Evidence Act. 


5 0. C. 251. 

Execution of decree — 8s. 88 and 89 Transfer of Property Act — Objection to execu- 
tion taken after part of mortgaged-property sold under decree — Bes-judicate, 

The appellant was precluded from objecting to the sale on a ground 
which he might have raised but did not raise against the 
order of D for sale of one of the mortgaged villages. 
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5 0. C. 266. 

Disqualified pTopr let or, — Ss. 173 and 174 Oudh Land Revenue Act 1876 . — Un- 
conscionahle bargain — Undue influence — Ratification of such contract. 

1. A disqualified proprietor is competent to borrow money while Ws 

property was in the charge of the Court of Wards. 

2. Where the borrower of money is in the power of the lender 

and the lender uses such power to induce the borrower to 
enter into transactions which must be ruinous unless an 
event, the happening of which is uncertain, happens, he makes 
an unconscientious use of such power. 

3 That the ratification of a contract caused by undue influence 
must be proved by the clearest evidence. 

Notes. 

0. Judgment) 9 0. 0. 188. 

(1) F* — 8 0, C. 210. — There was no provision in the Oudh Land Revenue 
Act of 1876 to present a disqualified proprietor from 
entering into a contract which did not involve a charge 
on his estate. 

(3) Dist* — 8 O. C. 210 — On facts as to the proof of undue influence. 

5 0. C. 266. 

Pre-emption, — Right of under ’proprietor to pre-empt a malial sold by a proprietor 
— 8s, 7 and 9 Oudh Laws Act, 

The under S. 9 (3) Oudh Laws Act, a person holding an under- 
proprietary interest in a portion of a mahal sold by the Court 
of Wards on behalf of the proprietor of the mahal was entitled 
to pre-emption in respect of such mahal as against the 
purchaser. 

Notes. 

7 0. C. 1. — Effect of partition whether severiug' member of village 

community. 

7 Q. 0. 19. — Residence in village not a necessary qualification. 

App. — 7 0. 0. 206. — )) jj I) 

B,. — 7 O. C. 275.-— j» n >> 

H 0. C. 27L— 

— 10 0. C. 49. — Right of under- proprietor to pre-empt 
B. — 12 0. 0. 1 (10). — Meaning of the village community, 
p, — 13 0. 0. 202. — Grove-holder is not a member of village community 
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5 0. C. 286. 

Mortgage, — "Usufructuary mortgage,, suit for sale of yrofeity under — Conversion 
of simple mortgage into usufructuary mortgage by mortgagors taking posses- 
sion of mortgaged-property — Interest^ obligation of mortgager to pay^ on 
mortgagees taking possession of mortgaged-property, when so stipulated 
in deed — Transfer of Property Act, [/F of 1882~} Ss. 58 (d) and 67 (a). 


The defendants owned a 3 annas, 7 pies, and 4 karants share in a 
certain village, ont of which on the 15 March 1877 they 
mortgaged to ilf a 2 annas, 7 pies an^ 4 karants share; one 
of the conditions of the mortgage being that, if the principal 
and the interest secured by the mortgage were not paid ^(oifehiu 
five years from the date of tlie mortgage, the mortgagee 
should be entitled to take possession of tlie mortgaged share. 
On the 27th Juno 1877, the defendant mortgaged the 3 annas, 
7 pies and 4 karants share to the plaintiff. The material 
portion of the mortgage-deed was as follows: — 


“ Whe7’eas we have borrowed Rs. 5,400 from H (plaintiff) and have 
fixed the interest of the said amount at Rs. 1-2-0 p c. a month 
payable from the date of the execution of the deed to the 
date of payment, it is therefore hereby declared that we shall 
pay the interest yearly; that we shall pay the entire principal 
and the remaining interest within* eight years either in ia^ 
talments or in one lump sum; that, in case of default in pay- 
ment of interest, it shall be considered to be principal and 
we shall pay interest thereon at Rs. 1-2-0 p c. a month; that 
if the interest for any year is not paid then on the expiration 
of three years, tlie said mortgagee shall be at liberty to take 
possession of the mortgaged-property; hence these few words 
have been put into writing by way of a mortgage-deed 
without possession,” 

On the 20th July 1880, the plaintiff sued the defendants for posses- 
sion of the share and, as he sought to establish that the 
prior mortgage was a fraudulent transaction, made M. a 
defendant to the suit. The Subordinate Judge on the 24th 
August 1880 decreed possession of the share to the plaintiff, 
but held that the prior mortgage was not a fraudulent trans- 
action. 
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On the 30th May 1881, the plaintiff obtained possession of the share 
in execution of the decree and retained possession of the same 
till the 21 st November 1883, when he gave possession to M 
of the share which had been mortgaged to the latter and also 
of additional 7 karants. On the 12th April 1892, the plaintiff 
sued the defendant for Rs. 10,000 being the amount of 
principal and interest due on the mortgage and claimed to 
recover that sum by the sale of the share mortgaged to him 
on the ground that the term of mortgage had expired and 
the morfegage money had become payable. The defendants 
defended the suits upon the grounds, amongst others, that 
the mortgage was a usufructuary one at the time of the suit, 
and therefore the suits, as one for sale of the mortgaged- 
propeity, was not maintainable, and that, from the time the 
plaintiff obtained a decree for possession of the share, the 
defendant ceased to be liable to pay any interest. 

Heldy that the mortgagee was not debarred from suing for the sale 
of the share. The mortgage-deed could not be intei’preted to 
mean that the mortgagee should lose that I’ight on taking 
possession of the shape. Therefore even if the mortgage was 
converted into a usufructuary one within the meaning of 
Section 58^ (f^j. Transfer of Property Act, 1882, on the 
mortgagee taking possession of the share, the mortgagee was 
not precluded by the provisions of Section 67 (a) [of that Act 
from bringing the share to sale under the[mortgage; a usufruc- 
tuary mortgagee being entitled when there is a contract that 
he may bring raortaged- property to sale if the mortgagor fails 
to pay according to his contract to sue for sale of the mort- 
gaged-property. 

Eeldy further, that the parties to the mortgage did not intend that 
on the mortgagee obtaining posssesion of his share the obliga- 
tion on the part of the mortgagors to pay interest at the 
stipulation rate should cease, but they intended that, if the 
mortgagors failed to pay interest as agreed, the mortggees 
might further receive himself by taking possession of the 
share, and that if he did so he should account for the 
profits, which should be set-off against the interest agreed 
to be paid. 
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Held, further, that the plaintiff was entitled to interest at the 
stipulated rate from the 24th August 1890 to the date of suit, 
deducting from it the profits which the plaintifE admittedly 
received and also the profit of 7 karants which the plaintiff 
should have retained in his possession as part of the mortgaged 
property, which was not subject to M’s prior mortgage, 
instead of placing the latter person in possession of the sale. 


6 0. a 294 

Appeal. — Plamtifff declining to appear on the date fixed for argument. — Dismissal 
of case in default of Ss. 157 and 102 0, F. 0, ta 0 2; 

0 IX, r 8. 

Held, that the order of the Court must be held to have been made 
under Ss. 157 and 102 and was not appealable. 

Notes. 

Rel,— fi 0. 0. 50. — The order of the court on an application for withdrawing 
an appeal is not a decree. 

P. — 10 0, 0. 171. — An order dismissing an application under S. 311 C. P. C. 
in default is not appealable. 

5 0. C. 298. 

Jurisdiction . — Suit by lamhardar against co-sharer for share of costs of litigation 
is not maintainable by a Civil Court, 

Such costs are covered by cl. 16 S. 108 Oudh Rent Act. 


Art, 179 Limitation Act, 


5 0. C. 301. 


That where there has been an appeal, the decree which should be 
executed is the decree of the Appellate Court. 


5 0. C. 304. 

S. 48 0, F, C. = 0. II, r. 2 C, F. 0, (F of 1908) -^Omission to sue for one of 
several remedies, 

1. Previous suit for a declaration that the property was not liable 
to attachment and sale in execution of the decree dismissed. 
Subsequent suit for value of the property as compensation for 
its illegal attachment was barred by S 43 0. P. 0. 
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2. Meaning of “ Cause of action ” — The expression as used in 
S. 43, is generally understood to mean every material fact 
which, if denied, the plaintiff must prove to entitle him to 
succeed ; and it does not include the relief claimed. 


5 0. C. 307. 

Negotiable instrument — Presumption — S 16 Indian Contract — Burden of proof. 
Consideration. 

1, Heldf that under S 118 of the Negotiable Instrument Act, until 

the contrary is proved the presumption is that a negotiable 
instrument is made for consideration. 

2. That the transaction was not one in the ordinary course of 

business and the burden of proving that it was not induced by 
undue influence was by sub-section (3) of the amended section 
16 of the Indian Contract rightly cast upon the plaintiff. 


5 0. C. 313. 

Security to keep the peace. Omission of substance of information in the order 
directing to give security — Ss. 107, 112, 116, 117, 118, 537 Cr. P. 0. 

That the omission on the part of the Magistrate to set-forth in his 
order the substance of the information which be received, 
and the omission to serve the applicant with a copy of an 
order containing the substance of such information, did not 
vitiate the Magistrate’s order. 

6 0. C. 316. 

Ss. 456, 438y 488. Suh^sec. (5)~(7r. F. 0 , Maintenance to wife, nonpayment of 
by person ordered by Magistrate to pay —Wilful 7ieglect to pay maintenance 
to wife, evidence of — Imprisonme^it on non-payment of maintena^ice to wife^ 
order of — Reference by Sessions Judge to High Court, on point of law. 

P was ordered on the 10th July 1901 to pay his wife a monthly 
allowance of Rs, 4 for her maintenance. On the 21 st July 
1902, the Magistrate issued a warrant under Sub-section (3) 
Sec, 488, Code of Criminal Procedure, for levying the amount 
due from the 10th October 1901 to the 10th January 1902, 
but nothing was realized under the warrant. On the 4th 
August 1902, a warrant was issued for P's arrest and on the 
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12t]i August, the Magistrate sentenced P to four months 
simple imprisonment. He took no evidence on the point as 
to whether P wilfully neglected to comply with the order. 
P applied to the Sessions Judge for revision, who reported the 
case under Section 438 Code of Criminal Procedure to the Court 
of the Judicial Commissioner. He referred to two conflicting 
rulings of the Calcutta and Madras High Courts, expressed his 
opinion that the view taken by the latter was more in accor- 
dance with the language of Sub-Section 3 S. 488 of the Code, 
and said that the referred the case t(f the Judicial Commis- 
sioner’s Court ‘‘in order that it may lay down a rule, for 
Magistrate to follow in future in dealing with similar cases.” 

iJeZd, that an order for cofumitment to prison for default in payment 
of a wife^s maintenance allowance cannot be made without 
proof that the non-payment was due to wilful neglect of the 
person ordered to pay and that the Magistrate’s order was 
therefore illegal. 

Held further, that the Sessions Judge could properly report the case 
to the Judicial Commissioner’s Court if he was satisfied that 
the Magistrate’s order was illegal or if he was doubtful as to 
its illegality but not if he was satisfied that it was legal. 
Section 438 Code of Criminal Procedure empowers Sessions 
Judges and District Magistrates, on examining under Section 
433 or otherwise, the record of any proceedidg to report for 
the orders of the High Court “the result of such examination” 
which means that the Seslions Judge or District Magistrate 
is to report the incorrectness, illegality or impropHety if in 
his opinion such exists of the finding, sentence, or order record- 
ed or passed by the inferior Court or the irregularity, if in his 
opinion such exists, of the proceedings of such Court and not 
that he is to refer abstract points of law to the High Court. 


5 0. C. 319. 




An order rejecting a plaint on the ground of deficiency of Court-fee is 
appealable and therefore no revision lay. 
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6 0. C. 321. 

Evidence — Compiracy^ evidence of — Confession made to Police officer — Reasonable 
ground for believing in existence of conspiracy — Inadmissible evidence — 
Sessions Judge^ duty ofy in examining witness as to pievious statement 
— Evidence Act,^ $$ 10^ 25^ 145 and 155, cl [5] — Murder.l 

The prisoner was convicted of the abetment of the marder of J by 
his wife R, Previous to his trial R had been convicted of 
having administered arsenic to her husband /, and having 
thereby mtentionally caused his death. The Sessions Judge 
said in his judgment that the evidence in the case consisted 
of the “ statement ” of B [a witness for the prosecution], and 
the “ statements ” of certain persons. The Sessions Judge 
referred to the witnesses, the Thanadar being one of them, 
proving actions and statements of R in reference to the com- 
mon intention of herself and the prisoner, which he said were 
admissible in evidence, as “ the statement ” of B gave rea- 
sonable ground for believing that B and the prisoner had 
conspired together.” The Sessions Judge referred to the 
provisicms of Section 10, Indian Evidence Act, but he did not 
say what portions of the evidenre of B afford a reasonable 
ground for believing that the prisoner and R had conspired 
to murder J. The Sessions Judge, in the present case, in 
which the prisoner was undefended, did not question B as 
regards her former deposition under the provisions of Section 
145 and 155, clause [3] of the Indian Evidence Act. 

Held that, under the provisions of Section 10, Indian Evidence Act, 
there should have been reasonable ground for believing that 
the prisoner had conspired with R to poison J before anything 
said or done by R could be a relevant fact as against the 
prisoner ; and that, unless such reasonable ground existed, 
things said and done by R when the prisoner was not present 
were not relevant facts as against him. The circumstances 
that the prisoner wished that E should live with him as his 
wife,* that he gave R a paper with some stuff in it, twenty 
days before J^s death, and that he was not to be found during 
the police-investigation into J'^s murder and did not satisfac- 
torily explain why he had left his village at that particular 



“digest and easy keeerencer.” 2il 

time of the year, did not afford a reasonable grouiid for believ- 
ing that the prisoner had conspired with B to poison J. 

Held further, that the statements made by B to the Thanadar were 
in so far as she confessed that vsho had poisoned /, inadmissible 
under Section 25, Indian Evidence Act, and could not be used 
as evidence against the prisoner under Section 10 of that Act. 
The criterion in Section 25 for excluding a confession is not to 
whom was the confession made and was it made by a person 
accused of an offence, but to whom was^the confession made. 
If it was made to a Police-officer it is excluded, 

Held further, that it is the duty of a Sessions Judge to prove the 
evidence in the interests of the prisoner as well as of the 
prosecutor, particularly where the prisoner is not defended. 

5 0. C, 328. 

Damages — Suit for Bemote and indirect damages. Measure of damages. 

1. The suit was not based on any loss or damage which naturally 

arose in the usual coarse of things from the delay in the 
delivery, but on the loss which plaintiff suffered from his 
failure to complete the contract of which the defendant had 
no knowledge. The damage alleged was too remote. 

2 . Measure of damages. 

•5 0. C. 332. 

Jurisdiction — Appellate Courtis order directing Civil Courts to receive plaint 
first returned by it for presentation to Bent Court— -Ss. 124 d, 124 J9, 
124 0 and 124 D Oudh Bent Act. 

Heldf that the order of the District Judge returning the plaint for 
presentation to the Munsif’s Court must be tceated as equi- 
valent to a remand of the case to the Civil Court and was 
binding on the Muusif. 

5 0- C. 336. 

BedempUon — Mortgage of joint property which subsequently became separate 
property of mortgagor — Bight of mortgagee to redeem sub-mortgage — 
Ss. 43f 85f 86 and 92 Transfer of Property Act. 

1. That the acquisition by the plaintiff of the uad6r- proprietary 
right could not entitle him to redeem the mortgage of the 
superior right. 
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2. Mortgage and eub-mortgage of property which subsequently 
became separate property of the mortgagor were v^alid. 

3. Sub-mortgagee is a necessary party in a redemption suit. 

'Note, 

Be 9 0. 0. 233 — Sub -mortgagee’s right to sale of his mortgagor’s interest 
as well as that of the original mortgagor. 

5 0. C. 345. 

Qift by Taluqdar — Ssl^d cl. (1) and 22 Act 1 of 1669. 

1. Presumption as to nature of estate taken by female under oral gift — 

If the terms of the gift are not proved the gift should not be 
presumed to be of a heritable estate or only of a life estate. 

2. Section 13 cl (1) Act 1 of 1869 — referred to a person who would 

in fact have succeeded and the daughter would have succeeded 
to the interest of his father and therefore could take under 
an oral gift by him. 

3. That the donee took a heritable estate. 

Note, 

Dist. 9 0. 0. 113 — In 6 O. 0. 845 the effect of S. 16 Act 1 of 1869 upon 
the case was not considered. 

5 0. C. 365. ‘ 

Amendment of plaint when plaintiff is held not a minor at the time of its 
institution. 

Heldy that, as the suit was instituted with the knowledge and by 
the authority of the plaintiff the plaint could properly be 
amended when the Court decided that the plaintiff was not a 
minor. 

Note. 

P.— 7 0. 0. 234 — Amendment of plaint where plaintiff entered as minor by 
mistake. 


6 O: C. 360. 

Reversioner'* 8 suit — alienation by widow. 

That the plaintiffs, as the nearest presumptive heirs could maintain 
the suit without proving that the daughter had refused to sue 
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or had precluded herself by her own act or conduct from 
suing, or had colluded with the widow, or was concerned in the 
alienation. 

Birth of daughter’s son subsequent to the institution of suit would 
not aflect. 

Note. 

Dist-n Indian Cases 247 — Where custom as to the exclusion of daughters 
is not established and the reversioners sue to set aside a 
deed of gift executed by the widow* the suit is not main* 
tainable in the presence of a daughter and specially a 
daughter’s son. 


5 0. C- 367. 

S, 873 0* ■■ 0, XXIII r. 0. P.G. (F of 1908) — Permission to institute 

fresh suit — Plaint returning o/, for presentation to proper Court — Suity 
frame of — Jurisdiction of Revenue and Civil Courts-^ Appeal. 

The plaintiff brought a suit for possession of a village on the allega- 
tion that the husband of the defendant was the thekadar of 
the village ; that on his death in 1896 he (the plaintiff) took 
possession of the village, but the defendant recovered posses- 
sion of it by order of the Revenue Court, and that she had no 
sort of proprietary or under-proprietary right in it. The 
defendant pleaded that her husband was in possession of the 
village as guzaradar, and that she was not liable to ejectment. 
The first Court held that the defendant could not be ejected 
as she held the land at a favourable rate of rent and that the 
plaintiff could only take proceedings under S. 52, Oudh Rent 
Act. On appeal the lower Appellate Court held that on the 
allegations of the plaintiff the defendant did not become a 
trespasser on the death of her husband but was a tenant of the 
land and so could only be ejected by the Revenue Court. The 
plaintiff then appealed to the Judicial Commissioner and, when 
his appeal came on for hearing, asked the Court to dismiss 
the appeal and the suit with permission under S. 373 Civil 
Procedure Code, to bring a fresh suit or to return the plaint 
for presentation to a Revenue Court, 
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Held, that permission could not be granted to the plaintiff under 
S. 373, Civil Procedure Code, to bring a fresh suit. 

Held, farther, that the suit as framed was cogiiij^able neither by the 
Revenue nor by the Civil Court, and the plaintiff therefore 
could not be allowed to withdraw it for filing it in a Revenue 
Court. 


5 0. C. 370. 

Decree for execution of conveyance — S, 261 0. P C. = 0. XXI, r. 34 (1) to 
(4) Act V of 1808. 

Held, that, both the parties having considered the application as one 
under S. 261, C. P. C. it had not been disposed of according 
to law. 


5 0. C. 373. 

Construction of decree 

Where the appellate decree simply affirms the decree appealed 
against, or affirms a part of the decree against, in order to 
construe it the decree appealed against may and must be 
referred to. 


5 0. C. 377. 

Bevision S. 622 0. P. 0. == S. 115 Act V of 1908 -8. 310A G, P. C. = 0. 
XXI, r, 89 O.P. 0. (F 0 / 1908.) 

An order dismissing an application under S. 310A is appealable, and 
an application under S. 622 C. P. C., was not entertainable. 


5 0. CF380. 

Declaratory suit by Zamindar — Market, 

That a .Z^amindar is entitled to establish a market on his own land 
even in close proximity to a previously established market 
belonging to another Zamindar, and to hold it on the same 
days as the previously established market is held. 
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5 0. C. 384. 

Pre-emption suit — Decrees determining exactly the same matter^ one of which dec- 
ree has become final — Sufficient case under S. 5 Limitation Act, 

1. That the decree in suit No. 33, which determined that K ha(} a 

right of pre-emption, having become final, the. Oj>urt was 
debarred from trying tliat question in the appeal in suit No. 32, 
by the principle of res-judicata, 

2. That the circumstance that the appellant did not prefer the appeal 

within time in consequonco of having been erroneously advised 
by a legal practitioner not to file the appeal was not a sufficient 
cause. 

Notes, 

(1) F. — IS 0. C. 22 — The principle laid down in 5 0. 0. 384 was followed. 

(1) P< — 141.0.321^ — That the decision of the Judge on the issues tried 
and determined by him in the other case was res-judietta. 

(1) Dist. — 21 I. C. 264 — Second appeal only against one of two decrees in 
cross appeals disposed of by one judgment when main* 
tainable. 


5 0. C. 392. 

-Jurisdiction — 5. 219 cl. {6) and 3. 220 Oudh Land Revenue — S. 108 (l6) Reiit 
Act. ' 

1. A suit by co-sharer for share of rent paid by him on behalf of 

other co-sharers is cognizable by the Civil Court. 

2, By “ lamberdar or representative of a village community the 

person appointed under rules framed under S. 220, Oudh 
Land Revenue Act, is intended, and it' is in this sense that the 
word “ Lamberdar ” is used in clause 16, S. 108, Oudh Rent 
Act. 


5 0. C. 395. 

Pre-emption— Estoppel against right of pre-emption in absence of written notice of 
proposed sale to plaintiff. 

In a pre-emption case although notice in writing is not givep by the 
vendor, the plaintiff may be estopped from claiming pre-emption 
if it is proved that the property was offered to him at a certain 
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price, that he refused to purchase at that price and that he 
ezpresslj consented to the purchase of the property hy the 
defendant. 


Note, 

1^—10 0. 0. 257 ^In order to establish a plea of estoppel it is necessary to 
prove that the property was offered at a certain price, that 
the plaintiff refused to purchase it at that price, and that 
he expressly consented to the purchase. 

c 

5 0. C. 399. 

fre^em^iion — Under -proprietors — S, 9 Oudh Laws — Holders of separate holding — 
Jdenibef of village community. 

That the parties to the suit being holders of separate lands and pay- 
ing rents separately were not co-sharers in a tenure of any 
description but were 'members of the same village community and 
as such were equally entitled to pre-emption. 


6 0. C. 403. 

SsUt for damages for breach of contract against Secretary of State for Indian 
Second Appeal — Suit in nature of Small Cause Court suit — S. 586 G. P. G. 
of 1882 * 5 . 102 (F of 1908) Art, 3 Act. IX of 1887. 

Suit in consequence of some act done in capacity of Government 
officer fell within Art. 3 sch ii. of the Provincial Small Cause 
Courts Act, and the appeal was not barred by S. 586 C. P. 0. 


5 0. C. 406. 


PettoZ— wwder S. 74 Contract Act. — Penalty for breach of contract. 

Stipulation to pay interest in default of payment of any instalment 
is penal. 


Note, 


It— ^ I* CJ* 408 — 6. O. C. 406 cannot be taken as a guide — It is a question 
for construction according to the terms of the deed and 
the oiroumstances of each case. 



147 


‘‘diobst and easy beferencbb.*’ 


6 a c. 1 - 

Sanciion to prosecute — Ss. 157 and 178 Or. P. O.^Complaint’^BnmGtion^M^n* 
ing of “ subordinate^' in $. 195 Or. P. 0. 

A report submitted in the usual way under S. 157 and S. 173 is not 
intended to be and could not be a complaint. 

The report written by the Thanadar in the case which was not sent 
direct to a Magistrate was not intended to be a complaint and 
was not treated as a complaint, was i mere Police report and 
not a complaint. Similarly the Court Inspector’s note and 
the District Superintendent of Police’s order could not be 
regarded as complaints. 

The only Magistrate to whom the District Police are “ subordinate” 
is the District Magistrate. 


6 0. CL 9. 

Begisiraiion — By duly authorised agent — Registration Act. (Ill of 1877) Sa. 82 
33, 60 and 87 — Period for application of execution of a registered decree^ 
Art. 179 Limitation Act. 

That the persons legally entitled to present a document for registra- 
tion, the persons ” having title” to move the registrar, are the 
persons specified in S. 32, and no others. The agent of tlie 
persons mentioned in S. 32, if he is not duly authorized by a 
power of attorney, is not a person legally entitled to present 
the document for registration. 

As the registration was invalid the period of limitation for the 
application for execution was 3 years. 


6 0.0.16. 

Promissory note. 

A decree may be passed for the amount which is proved to have been 
lent even if the execution of the promissory note is not proved. 
Note. 

§ 0. 0, 315— Decree for the sum but when loan admitted although exe- 
cution of the promissory note was not provedi 
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6 0. C. 18. 

Mortgagee’s suit for mortgags-iebt against mortgagor’s holding, mortgaged-property 
under lease executed in his favour — Jurisdiction, 

That the mortgagees were entitled in the suit to recover from the 
mortgagors all sums payable to them under the two mortgage- 
deeds as modified by the contract for the reduction of interest 
contained in the kabuliat and were not bound to sue upon the 
habuliat in a Court of Revenue. 


6 0. C. 23. 

Execution of decree — Setting off costs awarded to decree-holder against Sum 
payable by him to judgment-debtors in execution of decree. ^ 

The respondent was entitled to set off the amount awarded to him as 
costs against the sum payable by him to the appellant. 


Junsdiction, 


6 0/a 26. 


Suit for rent due under lease of mortgaged-property executed by 
mortgagee in favour of mortgagor was maintainable in a Court 
of Revenue. 


Note. 

R 15 0. 0. 291-r-A mortgagee can give a lease of mortgaged-property to the 
mortgagor and can sue for the rent of such mortgaged 
property in the Court that would oi’dinarily bear suits 
for arrears of rent. 


6 0. C. 30. 

Application for recovery of balance due after sale— Art. 116 sch, ii Limitation 
Act — Application under S. 90 Transfer of Property Act. 

(1) In considering whether the recovery of the balance due after 

the sale of the mortgaged-property was barred, regard should 
be had to the date of the suit and not to the date of the 
application; 

(2) That art, 116 applied to suits and not to applications, and that 

an application under S. 9C ^^as not a plaint in a suit and 
could not be regarded as the institution of a suit. 
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6 0. C. 34. 

AppUcatton wider Ss, 102^ 103 0 P. 0.^0 JX, rf 8 and 9 0. P. 0. (V of 
1908), 

S. 103 0. P. C. may be construed as permitting a representative to 
apply at one and the same time for the substitution of his 
name in place of that of the deceased and for an order to set 
aside the dismissal of the suit. 

Nofe.'t 

B», 9 0. C. 35 — That S. 623 C. P. C. is sufficiently wide to admit of an appli- 
cation being made by the representarive of a deceased 
• party who would be materially affected by the decree. 

F. 14 I. C. 711— 

R. » ,, 221 — Where an application for restoration is granted without any 

proof as to the allegations contained in the application, 
the Court granting the application acts without juris- 
diction. 


6 0. C. 39. 


Costs — Grounds of second appeal. 

1 NTo second appeal against the order for costs. 

2 Particulars to be observed in drawing up grounds of second appeal. 

Notes, 


Not F. 6 0 . C. 52^ 

,y 7 ,, 49 > Second appeal agaiust the order for costs allowed. 

Disc. 8 0. C. 251 ) 


6 0. C. 41. 


Adjournment. 

That tlie adjournments were conditional, and as the appellants failed 
to comply with the conditions which were not unreasonable, 
the Court properly refused to again adjourn the case and 
disposed of it. 


6 0. C. 44. 

Objection to attachment-^ Art. 165 sch. ii Indian Limitation Act* 

That the application of the appellants having been made more than 
one year after the date of their dispossession, was barred, by 
limitation. 



250 “digest and easy referencee.” 

Notes, 

R, 17 0. 0. 94 — Art. 165 must be taken to cover any application which the 
judgment- debtor may be entitled to make. 


6 0. C 48 

Application for execution — S. 14t) Oudh Bent Act, 

The decree prepared by the office contained the following words: — 
“ Upon the hearing of the appeal it is ordered that the appeal 
and the objection be dismissed. ” The application for execu- 
tion was barred by limitation as having been made after the 
lapse of 3 years from the decree. The order of the Court will 
only amount to a decree, if it is the formal expression of an 
adjudication upon a right claimed or defence set up in a suit. 
The order quoted above is not a decree. 


6 0. a 52. 

Second appeal — Coats — Ss, 220, 584 0. F, G,=S, 35, 0. XX, r. 6 (3) ; S, 144 
(1) Act V of 1908. 

Second appeal against the order for costs allowed when discretion has 
been exercised in such circumstances as would justify the 
correction of the order by the Appellate Court, had it been 
passed by a Court of original jurisdiction. 

Note. 

Disc.--8 o. c. 251 — Second appeal against costs only allowed when the order 
of the first Appellate Court is contrary to some specified 
law. 


6 0. C. 59. 

Decree under 8. 90— Transfer of Property Act. — 8. 248 C. P. 0.~0,XXI, r. 22 
(V of 1908). 

Where applications were made for issue of notices under S. 248 
C. P. 0. and property was attached in execution of a supposed 
decree for the balance of the mortgage-debt. 

Held, that, as the decree-holder had not obtained a decree undei 
S. 90, he could not attach and sell the property, 
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6 0. C 61. 

S. 311 C. P. C.= 0. XXI, r. 90, C. P. 0 {V of 1908)— Material irregularities 
in pubUshing and couduciing sale — Evidence of substantial injnrrj. 

No direct evidence is required to prove tliat substantial injury waa 
due to material irregularity but an inference might be drawn 
that the latter had been caused by the former. 

6 0, C. 68. 

S, 310 A 0. P. 0.=0. XXI, r. 89 G. P. G, (V of 190§), 

1 . The decree having been adjusted, it waa not necessary to deposit 

the amount specified in the sale proclamation as due under the 
decree. 

2. Under S. 7, General Clauses Act 1887, the judgment debtor was 

entitled to make his application and to deposit the money on 
the day on which the Court re-opened 

3. Mistake or fault of the officials of the Court would not injure the 

suitors. 


6 0. C. 73. 

Or. P, 0. Ss. 356 and 537 — Evidence nob recorded in language of Courts effect of^ 
'Upon Griminal trial. 

That the defect in not recording evidence in the language of the 
Court amounted merely to an irregularity which would not 
vitiate the trial. 


6 0. C. 76. 

*S. 295 G. P. G. = 5. 73 Act. V of 1908. — Sale of property subject to mortgage^ 

Before it can be said that the purchaser of immoveable property at 
a sale of execution of a decree has purchased it subject to a 
mortgage, it must be quite clear that the Court sold him the 
property subjeet to the mortgage. 

6 0. C. 81. 

Ss. 27 and 35 Provincial Small Gause Courts Act , — 

That an order, passed by a Court not invested with the powers of a 
Court of Small Causes in the execution of a decree passed by 
a Court invested with such powers, was not final under S. 27. 
S. 35 explained, 
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6 0. C. 86. 

S. 244 cl. (c) «iS. 47 Act. V. of 2908 — Appeal — Art, {11) cl. (i?) sch, ii Court 
Fees Act. 

A memorandum of appeal against an order under S. 244 cl. (c) 
(S. 47 Act. V. of 1908) is chargeable under art. 11 (b) Court 
Fees Act. 


6 0. C. 89. 

Interest — S, 108 {15) Rent Act — S. 73 Contract Act — Lamharctari hah. 

1. In a suit under S. 108 (15), a lambardar is not liable to pay 

interest. S. 73 Contract Act was not applicable to the case. 

2, The “ lambardari hah ” is intended to remunerate the lambardar 

for his services, and not to defray costs of collection. 

Notes. 

Cl) £xp« 0 0. C. 346 (349). — Where one, out of several under-proprietors 
is compelled to pay sums which are payable by the others 
be is entitled not only to the sums paid but also to 
interest upon those sums from the date of payment. 

(2) B ,—24 I. C. 15 —A lambardar is entitled to the expenses of collection 
in addition to his lambardari-fee. 


6 0. C. 94. 

Under-prop'ietary right. Perpetual hereditary forming lease — Tenants holding 
under decree of Court— S. 52 Oudh Rent Act—S. 40 Oudh Land Revenue 
Act, 

Held, that B did not by the decree of the Financial Commissioner 
obtain an under-proprietary right but became a tenant holding 
under a decree of Court, and that his rights were not 
transferable. 

Notes. 

Clt6,”~“7 0, C. 265 (272)— In validity of usufructuary mortgage of occiipancy 
right. 

Bi — 18 I- 0. 583. — Acquiescence in transfer by tenant— Estoppel. 



“digest and east refebbnceb.” 253 


6 0. C. IDl. 

Hindu Laiv — Joint family — Suit by son for redemption of property^ a mortgage 
on which has been foreclosed — Non- joinder of son as party in a suit for 
foreclosure agnimt father 

A son whose shnre in a joint family has passed out of the family by 
mesinB oi {{> decree for foreclosure against his father cannot re- 
open the decree merely because he was not a party thereto. 

Note. 

R. — 14 0. C. 257— On a second suit for redemption by sons of mortgagor 
heJdf that the sons were in no better position than the 
father who could not liave re*opened proceedings in 
consequence of which pioperty passed out of the family. 


6 0. C. 104. 

Smt for rent by assignee of landlord — 8. 132 Oiidh Rent Act — Transfer of apptal 
by District Judge to Subordinate Judge —Jurisdiction of Civil Courts 8s» 
J24B and 1240 Oudh Bent Act 

T. being entitled to recover a certain sum from the applicant as rent 
assigned his right thereto to the respondent. The respondent 
sued the applicants for the money in Munsif’s Court, An 
appeal by the applicant was transferred to a Subordinate 
Judge, Held] 

1. That the suit was a suit for rent 

2. That the period of limitation for it was 3 years 

3. That the Subordinate Judofe had Jurisdiction under S. 124C to 

dispose of the suit whether the suit was instituted in the 
right Court or not, 

6 0. a 110. 

S. 332 0. P, 0, « 0. XXI r, 100, 101, 103 Act V of 1908— Proof— Dispossess 
sion of grantee s mortgagee in execution of decree obtained by grantor 
against grantee. 

1. In a suit under S. 332 0. P. C , the plaintiff must prove that he 
was entitled to retain possession when he was dispossessed 
and not merely that he was bona fide in possession and was 
not a party to the decree. 
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That a tenant or mortgagee of a inuafidar could not claim to 
retain the land after the grant had been declared to be resum- 
able in proceedings fairly conducted between the grantor and 
the grantee. 

6 0. C. 114. 

Application under S. 90 Transfer of Fropt^rty Act — Art. 178, 179 Limitation Act. 

An application under S 90 T. P. Act is an application in execution 
proceedings and art. 178 aj^ plies. 

Notes. 

R, — 9 0. 0. 288. — An application to set aside an ex-parte decree passed under 
S. 90 T. P. Act is not maintainable. 

p,— 101. C, 21. 

6 0. C. 119. 

Burden of proof — Suit hy talnqdar for declaration of proprietary title ayid eject- 
ment of tenant. 

1. In a suit by taluqdar for declaration of proprietary title and 
, ejectment of tenant in which the defendant asserted adverse 

tide the plaintiff was bound to give some evidence that his 
title as taluqdar was subsisting when the suit was instituted. 

2. The case ought not to have been departed from the substance and 

the merits of the plaintiff’s case. 

Note. 

( 1 ) R.-8 O. C 145. — Burden of proof in suit for declaration that defendant 
is not under-proprietor. 

6 0. C. 130. 

Pleader' 8-fee — howto he calculated — Suit for redemption. 

In a suit for redemption the pleader’s-fee should be calculated upon 
the principal sum expressed to be secured by the instrument 
of mortgage. 

6 0. C. 132. 

Hindu Law. — Meaning of Atdad pisari'' and ** Aulad dukhtari'^—-Wajih-uU 

arz. 

In view of the ordinary Hindu Law the expression in a wajib-ul-arz 
aulad pisari held to mean “ male issue ’’ and the expression 
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aulad dukhtari in the same document held to mean “ daughters 
and their male issue.” 


6 0. C. 135. 

Memorandum of appeal — Redemption suit. Costs — S. 678 C. P. C. « S. 99 
C. P. a (7 of 1908). 

1. That the plaintiff should have paid a Court-fee in respect of the 

first Court’s order as to costs as weU as in respect of his 
objection to pay interest. 

The provisions of S. 578 C P. C. were a bar to the reversal of the 
lower Appellate Court’s order on the ground of the memo- 
randum of appeal being insiiniciently stamped. 

2. The mere circumstance tliat the mortgagee claimed more than 

what he was decided to bo entitled to is not a ground for 
refusing him his costs. 

3. The intet^st shall not cease on the part payment of the mortgage- 

money. 

Notes. 

(1) R , — 12 0. C. 171. — Appeal praying for distinct relief as to costs — Court- 
fee on costs, when payable. 


6 0. C. 142. 

Burden of proof— Arts. 91, 120 Limitation Act. Ss. 90, and 102 Evidence Act. 

Notice of adverse title given to Court of Wards — Document 70 years old 

Sidt for declaration . — 

1. That the notice of the document obtained in 1893 by the Court 

of Wards was not notice of it to the plaintiff, and that the 
suit was not barred by art. 91 or by art. 120 ach. ii Indian 
Limitation Act. 

2. That the suit being substantially one to have the document set 

aside and for a declaration that the defendant had not under- 
proprietary rights in the village, the burden of proof lay on 
the plaintiff. 

3. That the document might be presumed tojbe genuine and to be 

document under which the defendant was in under-proprietary 
possession. 
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6. 0. C. 151. 

S* 67 Transfer of Property Act. 

The mortgagee sued for a decree for sale of the mortgaged-property 
when a suit for possession under the terms of the deed was 
barred. 

Heldy that in views of the provisions of S. 67 as the mortgage was 
not an usufructuary one, the mortgagee had a right to institute 
a suit for sale. 


Notes. 

— 6. 0. C. 167. — That although the mortgage-deed in 6 0. C 151 and 
6 0. 167, are similar in terms, they are not one and the 
same deed and the decision in 6 O. C. 151, seems to 
proceed on the ground that the mortgage was not usu- 
fructuary and to assume that it was a simple mortgage. 


6 0. C. 153, 

Previous acquittal in a criminal trial upon the same facts — S, 26 General 
Olauses Act — S 403 (i) Or. P, G. 

1. That the accused’s plea of previous acquittal was a valid plea 

and that effect should have been given to it. 

2. That S. 26 of the General Clauses Act was only intended to 

enact that, provided tliat he is not twice punished for the 
act or omission, the offender may be prosecuted and punished 
at one and the same trial under either or any of the enactments, 
and the accused’s case was not taken out of Ssb-section (1) of 
S. 403 Or. P. 0., by that Section. 

3. It was failure to prove that the accused endorsed a false certificate 

with the knowledge that he was likely to cause injury to 
certain persons which brought about his acquittal, and not 
doubt as to whether the facts alleged against him constituted 
an offence under S. 81 Act. Ill of 1877. 

field, therefore that the last part of Sub-section (1) of S. 403 Or. P. 0., 
was not applicable. 
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6 0. C. 159. 


Mesne profits* 


R obtained a decree against M for possession of a village with mesne 
profits from September 1889 to the date on which he obtained 
possession, and obtained possession on the 7th March 1894. 
He subsequently obtained a decree against M for mesne profits 
for the period between September 1889 and the 7th March 
1894. On tlie 6th September 1894 D obtained a decree against 
R for a share in tlie village. 

Certain under-pi*oprietors obtained a decree ^against M, R and D for 
possession of the land and for mesne profits. In their applica- 
tion to have the amount of mesne profits determined the decree- 
holders alleged that R was liablo to pay mesne profits from 
the 4th November 1889 to the 7th March 1894. 

Heldy that R was not liable as has obtained possession on the 7th 
March 1894 and his obtaining a decree against M would not 
make him liable for mesne profits. 


6 0. C. 167. 

Anomalous mortgage — Clog on the right of redem2'>tion. 

In case of default in payment of principal and interest, the mortgagee 
was entitled to take possession for 20 years. 

1. That, the mortgage being a simple mortgage and usufructuary 

mortgage from the commencement was an anomalous mortgage 
and the rights and liabilities of the parties must be determined 
by their contract as evidenced by the mortgage-deed. 

2. That, the condition in the mortgage-deed ; that the mortgagor 

should not be entitled to redeem within 20 years was not a 
“ clog’^ on the right to redeem. 

Notes. 

App. 7 0. C. 1 1 — Anomalous mortgage claim for recovery of interest by sale 
of mortgaged-propert}^ 

Dist. 10 O. C. 218 — It was not urged in 6 0. C. 167, that a decree for posses- 
sion should be refused with reference to the pro- 
visions of the Specific Relief Act. 
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Doub. 16 0. 0. 90 — The decision in 6 0. C. 167 in so far as laid down that a 
combination of a simple and usufructuary mortgage 
must be so from its very inception, has been practi- 
cally over-ruled by the decision of their Lordships 
of the Privy Council in 8 All. Law Journal 594 

B. 18 I. 0. 286 (not discussed). 


6 0. a 175. 

Compromise by Guardian ad litem — Leave of Court — Grounds on which compro^ 
mise can he set as'ide in whole or in part, 

A compromise entered into by a guardian ad litem without the leave of 
the Court is voidable and the minor need not prove that it 
was not beneficial to him. 

Note. 

Vide. P. 0. Judgment 9 0. 0. 219. 

6 0. C 184. 

Suit for recovery of sum due on account of land revenue by lamhardar against 
co-sharer — Transfer of proprietary right when vendor undertakes to pay 
land revenue — Transfer of Property Act S. 40. 

1. That the vendors had parted with all his rights in respect of the 

land sold to the respondent and that the existence of an 
agreement by the vendor that he would pay any revenue that 
might be assessed on the land could not affect the complete- 
ness of the transfer of proprietary right. 

2. That the vendors agreement was not binding upon the appellants 

who were vendees of his share and not of the plots to which 
the agreement referred and S. 40 of the Transfer of Property 
Act did not apply. 


6 0. a 190. 

Stiii for enhanced rent of house — Liability to pay — Jurisdiction. 

A suit for enhanced rent of house is not a suit for assessment or 
enhancement of rent under art. 7 sch. ii of the Small Cause 
Court Act and is cognizable by a Court of Small Causes. 
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In continuing in occupation after receipt of the notice that a certain 
enhanced rent would be taken if he failed to vacate the house, 
the tenant must be held to have impliedly accepted his 
liability to pay the proposed enhanced rent. 

6 0. a 192. 

Procedure when part of evidence is recorded hy one Magistrate and then it is 
transferred to ayiother- consent of the accused 8s, 52 and 537 Or. P. 0. 
S. 387 L P, Code. 

1, That, the District Magistrate after witlldrawing the case from 

the Subordinate Magistrate should have commenced the trial 
afresh and ought not to have asked the prisoner whether he 
wished to have the witnesses for the prosecution examined 
again. 

2. That, the defect in the trial of the prisoner was not one to which 

the provisions of S. 537 were intended to apply, and the fact 
that the prisoner consented to the coarse pursued by the 
District Magistrate did not cure the illegality of that course. 


6 0. a 195. 

Execution of decree — Application for resale of mortgaged- property — Limitation. 

On the 23rd November 1894, the decree-holder applied to have the 
property sold and in January 1898 it was sold. In October 
1898, the sale was set aside and on the 19th April 1901, the 
decree-holder applied for resale of the property. The judg- 
ment-debtors contended that the application was barred by 
limitation. Ueldj that the application was one to revive the 
proceedings on the former application and was not barred. 
The result of the order setting aside the sale was not to 
dismiss the application for sale but to annul the proceedings 
in the former application after they became invalid. 

6 0. C. 197. 

Mortgagee's right to put up for sale any portion of mortg aged-property Where 

more than one property is subject to a mortgage-debt, the mortgagee in 
execution of his decree is entitled to put up for sale whatever portion 
of the mortgaged- property it is necessary to sell in order to realize the 
amount of the debt. 
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6 0. C. 199. 

8b. 112, 118 and 122 Cr.F.G. Security for good behaviour— Sureties being 
residents of a certain locality — Discretion of Magistrate. 

It is not competent to a Magistrate to include in an order under 
S. 112 and ll8, a condition tliat the sureties shall be residents 
of a certain locality. 

No precise rule can be laid down as to tjie reasons for which a Magis- 
trate may reject sureties under S 122 of the Code. 

6 0. C. 204. 

Confession of co-accused. — Statement made hy accused^ S. 342 Or P. G. — Court's 
personal knowledge. 

1. An accused person ought not to be convicted where the only 

evidence against him is the confession of a -co-accused and 
circumstantial evidence, which although true, would not itself 
support a conviction. 

2. The Legislature did not intend that under colour of an examina- 

tion under S. 342, an accused person should make statements 
such as he might mate if he were being examined as an 
approver. 

3. That, the Magistrate could not import his own knowledge into 

the case except as a witness. 

Notes. 

(1) Diss.— 11 0, C. 328. — That the confession of a prisoner affecting himself 
and another person, who was being tried with him for 
the same offence, is, when duly proved, admissible as 
against both. 


6 0. C. 212. 

Suit against reversionary heir for recovery of money paid to redeem mortgage of 
his predecessor in title, — Po-imhursement of person paying money due hy 
another Ss. 69 and 70 hidian Contract Act — art, 61 sch. ii Limitation 
AcL Compensation for act done for the benefit of another --Suit for money 
payable to the plaintiff for money paid for the defendant. 

Held, that unless the plaintiff’s case fell under S. 69 or S. 70 he was 
not entitled to any decree against the defendant. His case 
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did not fall under S. 69, because tlie defendant Tvas not bound 
])y law to pay the mortgage-debt, and even if it fell, the claim 
would be barred by limitation under art. 61. S. 70 also was not 
applicable as it was found that the redemption of the mortgage 
was not an act done for the defendant. 


6 0. C. 216. 

Sa 7 iciion to p'osecute. — High Couifs power of revision, Cr. P. 0, Ss. 195 and 
439 — I, Penal Code Ss. 109 and 110 — S, 622 tj. P. 0, (<S. 115 Act, V of 
1908). 

1. The application should not have been made under S. 622 0, P. C. 

The applications for sanction are not governed by the Code of 
Civil Procedure but by S. 195 Cr. P. C. 

2. The words “ any sanction given or refused under this section 

in S 195 (6) Cr. P. C. mean any sanction given or refused 
upon an original application and the clause does not provide 
for interference by a third Court at all, 

3. That S. 439 Cr. P. C. provides for the case of “ any proceeding ” 

and expressly authorises the High Court to exercise the 
power conferred upon the Court of appeal by S. 195, and that 
therefore the Court of the Judicial Commissioner had juris- 
diction under S. 439 to revise the District Judge’s order. 

Note, 

— 17 0. C. 25. — High Court acting as a Criminal Court, power of, in 
revision. 


6 0. C. 223. . 

Eedemption of the xvhole of mortg aged-property by owner of part of equity of 
redemptio7i. Failure of plaintijf to tender the mortgage-money in the Khali 
fasl, 

1. Under tlie circumstances the plaintiff could maintain a suit for 

redemption though he had made no tender in the hhali fasl. 

2. A person who owns a part only of tlie equity of redemtion can 

claim, and if the mortgagee so wishes, is bound, to redeem the 
whole mortgage, but when both the plaintiff and the defendant 
have acquired parts of the equity of redemption, the plaintiff 
cannot redeem the whole against the will of the defenda^nt, 
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Notes. 

(2) B.-9 O. 0. 63. — When a mortgagee purchases a part of the property he 
can resist upon retaining the portion so purchased but 
he is not entitled to have the redemption restricted to 
the interest of the plaintiff who seeks to redeem. 

(2) F -10 0. 0. 81.- 


6 0. C. 230. 


Mortgage of moveable property — Delivery of possession, 

A mortgage of moveable property is a valid transaction, and delivery 
of property is not essential to its validity. 


6 0. a 232. 

Mesumption of grant. Compensation for improvement — 8, 58 Act, XVII of 
1876, 

1. The mere circumstance that a grant is an old one is not sufficient 

reason for resuming it in part only. 

2. A grantee is entitled to a notice from the zamindar declaring his 

intention to dispossess him and also reasonable compensation 
for improvements. 

6 0. C, 236. 

Tender of pardon^ ivithdrawal of trial illegal — 

At the commencement of a trial upon a capital charge, the Sessions 
Judge tendered a pardon to one of the three accused, but after 
hearing a few words of the statement of 0, the Judge withdrew 
tender and put C back into the dock and tried him with the 
other two accused. 

Seldf that the Code of Criminal Procedure does not contemplate the 
withdrawal of a tender of pardon, and that the trial of 0 was 
illegal and must be set aside. 

6 0. C. 239, 

Vedlaratory decree — Construction decree — Besfudicata-^Ss, 13 and 244 C, P, C, 
m Ss, 11 and 47 (Act, V of 1908), 

Heldf that the decree was not intended to grant consequential relief 
but was intended to be merely declaratory, and that the suit 
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was consequently not barred by the prorisions of Ss. 13 and 
244 0, P. C. 

Notes. 

R. — 8 0. 0. 361 — A Settlement Court decree in mortgage cases is not neces- 
sarily a bar to a subsequent suit for redemption. 

R.*— 15 0. C. 99— The mere addition of the direction that the nankar was 
to be realized on the execution side would not alter its 
character as a declaratory decree. 


6 0. C. 247. 


Pleadings . — 

Plaintiff could not be permitted to set u'p a neio case which he did not 
make in the plaint and that as he failed to prove the case upon 
which he came into Court, his suit should have been dismissed. 


6 0. C. 252. 

Purchase of ^property by guardian — Sale in execution of decree against minor 
Ss. 53 and 88 Trust Act {II of 1882). — Trustee ptirchasing trust property 
at auction sale tuithout permission of Court. 

If the guardian of the property of the minor was a trustee, on the 
property being attached in execution of a decree, he ceased to 
hold it in trust. There was nothing in S. 53 to bar the pur 
chase of the property by the guardian and under S. 88 it 
could not be held that he held it after the purchase for the 
benefit of the minor. 

6 0. C. 255. 

Pre-emption — Value of subject matter of suit — Forum of appeal. 

The plaintiff’s valuation determines the forum except in cases where 
it is proved that the plaintiff has misrepresented thd true 
value with the intention of getting trial in a different Court, or 
has acted recklessly in valuing his suit, or has adopted a 
wrong method of valuation. 

Notes. 

R, — 12 0. C, 31 — Where the plaintiff claims payment of the sum stated 
in the sale-deed and alleges that the value of the property 
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was greater, the value should be measured by the con- 
sideration stated ill the deed. 

P . — 9 I. C. 414 — The Jurisdiction of the Court is to be decided by the valua- 
tion set forth by the plaintiff in the plaint. 


6 0. C. 262. 

Security for good hehavio^ir — Second enquiry after discharge of 2 >ersons called upon 
to give security — Ss. 112^ 119 (tnd 137 Ct. P. 0. 

It is altogether ^ontrary to principle that when a competent Magis- 
trate has held a full inquiry and decided that it is not 
necessary to call upon a person to give security for his good 
behaviour, the same or any other Magistrate should re-open 
the proceedings. 


6 0. C. 271. 

Execution of decree against i epi esentative of deceased jndgnieyit •debtor. Joint 
family property^. 234 0. P. 0, = 8.60 Act V of 1908 C. P. C. 

That the joint family properly of a Hindu joint family cannot be 
considered in whole or in part as property of the father which 
has come to the hands of the sons as legal representatives, and 
that therefore the question of the liability of the joint family 
property in the present case could not be decided in execution 
proceedings. 

Note 

Doubt.— 11 0. C. 334 — That the death of a father does not give his creditor 
a fresh cause of action against bis son for the recovery of 
the Judgment-debt- binding up the sons 


6 0. C. 276. 

Mesn^profits — Agreement to determination of — in execution. 

That the agreement of the parties as to determination of mesne 
profits in execution of decree was binding upon them though 
it was not mentioned in the Appellate Court’s decree, and 
that it was the duty of the Court to proceed upon the applica- 
tion to ascertain the amount of mesne profits due to the 
plaintiff. 
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6 0. C- 279. 

Redemption — Stdt for — Right of person interested in part only of equity of redemp- 
tion to insist tipou redeeming tvliole property — Validity of mortgage signed 
hy third party for mortgagor loith Ids authority — S. 69 ^Transfer of 
Property Act. 

In 1872 M and G (owners of J and j shares respectively) jointly 
mortgaged the whole to the defendant. G’s share became 
vested in his 3 grand-children A. B. and C. Subsequently 
M in 1893 mortgaged his share again* to the defendant by a 
deed which was signed for him, at his request by another 
person and which postponed the redemption of the mortgage 
of 1872 from 1296 F. to 1350 h\ 

M died having devised his share to B, after 1296 F, the plaintiff as 
purchaser of the right of A, B and C sued for redemption of 
the entire land. 

Held^ that the plaintiff so far as he represented G could not insist 
upon redeeming the entire land, that eo far as he represented 
M could not as yet redeem M’s share, but he was entitled to 
redeem G’s share alone. 

Under S. 59 T. P. Act a mortgage is signed by the mortgagor if his 
signature is affixed for him with his authority. 

Notes. 

R, 10 0. 0. 81 — Redemption, where mortgagor and mortgagee have both 
acquired interest in the mortgaged-property. 

Dist. 11 0. C. 73 — In 6 O. 0. 279, the second mortgage postponed the re- 
demption of the original mortgage until 1350 F and it 
was held that such a contract destroyed the joint charac- 
ter of the mortgage. In 11 O. C. 73 heldy that the integrity 
of the original mortgage was not destroyed by the accep- 
tance by the mortgagee of deed of further charge executed 
hy some only of the mortgagors secured on their share. 

6 0. C. 289. 

Jurisdiction of Civil Courts — Ss. 66 and 108 (4) and (5) Oudh Rent Act^ 
Suit hy lessor for cancelment of lease^ possession^ declaration that lessee is 
liable to ejectment through Rent Court. 

A suit for ejectment of the lessees and the alienees is a suit for the 
ejectment of a tenant. The Civil Courts have no jurisdiction 
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to decide whether the lease has beeu forfeited bj reason of 
breaches of conditions of tenancy. 

Note. 

F, 14 0. 0. 225 — In 6 0. 0. 289 as in 14 O. 0. 225, the land was held under 
a decree of a Settlement Court. The only difference 
between the two cases is that in the former the decree 
provided that if the lessees alienated the land, the lessor 
might cancel the lease and take possession. In all other 
respejts the two cases are identical. 


6 0. C. 294. 


Lis-pendens — Contentious suit — 59, T. P Act 

That the alienee is only bound by the order which judicially decides 
the suit on the merits, and that he is not bound by an order 
which the Court makes at the request of the parties. 

The suit brought by the defendants against N and C was finally 
decided by the District Judge when he struck off C’s appeal, 
but he did not decide it judicially on the merits but merely 
struck off the appeal because he was asked by C to do so. 
Held therefore, that the transfer to the plaintiff was not a 
transfer during the pendency of a contentious suit. 

Notes. 

DisSi 13 0. C. 98 — S 52 applies to a case in which a decree is passed upon 
a compromise. 

6 0. C. 299 

Suit hy superior proprietor against imder-proprietor for recovery of local rates — 
Oudh Local Pates Act of 1894 Ss. 7, 16 and 17 — Res-judicata — Jurisdiction^ 

1. That the Oudh Local Rates Act of 1894 does not compel but 

authorises the superior proprietor to claim contribution from 
an under-proprietor. 

2. The former case between the parties was decided by a Tahsildar, 

whereas the pi’esent case could not have been tried by a 
Tahsildar and therefore the dispute in the present case was 
not res-judicata. 
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3. The Settlement Officer had no power to decide the proportion in 
which the rates should be borne by superior and inferior 
proprietors and that no decision in the present case conld 
interfere with the assessment. 


6 0. C. 305. 


Will — Construction of — Arts, 136^ 144 Limitation Act—Chamjperty — Purchaser 
for value without notice. 

(1) That the will did not create an executory trust. 

(2) That no part of a will ought to be rejected ^ts destitute of 

meaning if a reasonable construction can be placed on it.1 

(3) That the will in suit was to be construed according to justice, 

equity and good conscience. 

4. That the daugliter in whose favour the will was made, took an 

interest for life, and that on her death her sons became abso- 
lute owners of the property. 

5. That the suit was governed by Art. 136 or 144 Limitation Act. 

6. That the sale to the piaintiil was not charapertous. 

7. That the execution sale did not pass the absolute ownership of 

the pi’operty but merely life interest and that therefore the 
plea that the defendants were purchasers for value without 
notice was of no avail. 


6 0. C. 324. 

Suit for declaration of mortgagees' rights in land sold in execution of decree of third 
"party. Amendment of plaint S. 42 Specific Relief Act* 

The mortgagee brought a suit in which he prayed for a declaration 
that the plots in suit — were not liable to attachment and sale 
or in the alternative, for a declaration that a had a lien on the 
property. 

Ueld, that the relief prayed for might be taken to include a declara- 
tion that the plaintiff was entitled to possession of the plots 
under his mortgage and the lower Court should have per- 
mitted him to amend the plaint. 
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6 0. C, 327. 


Pre-emption — Burden of proof of market value, - Decree in absence of proof of 
market value. 

The burden of proof of the market value lay in the first instance 
upon the plaintiffs, and if the plaintiff and defendant pra- 
duce no evidence, the plaintiff could obtain a decree upon 
payna.ent of the sum admitted by the defendant to be the 
market value, or, failing that, the sum mentioned in the 
deed, but fie could not in any case be compelled to pay more 
4;han the latter sum. 


6 0. a 331. 


Mortgage of occupancy holding — Estoppel — 8. 5, Oiidh Rent Act. 

(1) That the mortgage of occupancy holding is invalid. 

(2) That the tenant was not estopped from denying its validity. 

Notes. 

(1) E-ll 0. C. 345. — A temporary transfer by an occupancy tenant in 
favour of his landholder is valid. 

(1) Eel. — 15 0, 0. 67. — There is an essential distinction between restric- 
tions and transfers imposed by Legislature and restictions 
imposed by contract or decree. The opinion expressed in 
6 O. 0. 331 is sound. 


6 0. a 339. 

S. 68 Transfer of Property Act. Suit for recovery of mortgage-money by mort- 
gagee dispossessed before expiry of term. 

A suit by usufructuary mortgagee dispossessed before the expiry of 
term for recovery of mortgage-money did not fall within the 
purview of S. 68, T, P. Act, and that he was entitled only to 
sue for possession of the property. 
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6 0. C. 341. 

Suit for rent or in default for possession of land under Settlement Court decree 
entitling landlord to demand any reasonable rent at his option. — Res-judicata ^ 
Cause of action— S 43 C. P. C.^0. II, r. 2 C. P. 0. (V of 1908) Juris- 
diction — Limitation 

1. That the suit was cognizable by the Civil Courts, because the 

relation of landlord and tenant did not exist between the 
parties. 

2. That the question as to whether the defendants were tenants was 

not reS’ judicata. 

3. That the provisions of S. 43 C. P. C. did not apply, the notice 

which the plaintiff had served upon the defendants after the 
disposal of the former Civil suit was a part of the cause of 
action . 

4. That the plaintiff was entitled under the decree of the Settlement 

Court to call upon the defendants to pay any rent which he 
might demand or to vacate the land. 

5. That the rent not having been demanded till August 1898, the 

suit (instituted in July 1900) was not barred by limitation. 

6 0. C. 346. 

Suit for amount of rent paid by under^proprietor on behalf of other under^ 
proprietors — Interest . 

That the defendants were bound to payment at the rate fixed by the 
Settlement Officer. 

When all the under- proprietors in the village are jointly and severally 
responsible for the rent and one of them is compelled to pay 
sums which are payable by the others he is entitled not only 
to the sums paid but also to interest upon those sums from 
the date of payment. 

6 0. C. 351. 

Court-fee on mesne profits accruing after institution of suit — S. 11 Court Fees 
Interpretation of ambiguous order of Court. 

(1) That no Court-fee is payable on account of mesne profits for the 
period after the institution of the suit for immoveable property 
whether such profits are claimed in the plaint or not. 
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2. That in cases of ambiguity an order of a Court must be inter- 
preted so as to make it in accordance with law. 

6 0. C. 355. 

Wd^f ^vo'perty-^Suit hy seller for cancellation of — Estoppel. 

(1) That the plaintiff was not estopped from proving that he 

held the property as trustee and that the transfer of it was 
invalid,* but that as both parties w^ere in pari delicto the posi- 
tion of the defendant could not be assailed by the plaintiff. 

(2) The rule of estoppel by deed or by writing as now in force is 

this that if a distinct statement of a particular fact is made 
in a deed and a contract is made, with reference to that state- 
ment then the party who makes the statement cannot deny the 
truth of it. 

Notes. 

( 1 ) fi. — 12 0, 0, 236 — There can be no estoppel against plaintiff where the 
defendant acted with full knowledge of the facts and where 
there was no misrepresentation on the idaintiff's part. 

Jt. — 16 0. C. 109 — to show the purpose for which tlio wakf was created. 

3 0. C. 362. 

Compromise^ petition of relating to immoveable property — Uegistration Act'^ 
Transfer of mortgagee' s rights to a third party ^ mortgagee' s light to question 
validity of — Decree inconsistent tvifh terms of compromise. 

1, That a mortgagor is entitled to put to proof of his title any 
other than the mortgagee named in the deed who claims a 
right to sue upon the mortgage, and if it is shown that what 
purports to be a transfer of the original mortgagee’s rights to 
the plaintiff or any person through whom the plaintiff claims 
is in law inoperative and if the mortgagor is not estopped 
from pleading the flaw in the plaintiff 's title, the suit must 
be dismissed. The circumstances that both parties to an 
intermediate transfer choo.se to admit that it is valid does not 
give to the transfer an effect which is denied to it by law. 
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2. That a petition or a pleading acted upon and given effect to it 
by the Court becomes part of the Judicial proceeding and 
does not require registration but that as the transfer which 
the petition presented to the Court purported to effect was 
not only not given effect to by the decree but was inconsis- 
tent with it, tlie petition w’as not exempt from the necessity of 
registration as part of a judicial proceeding 

Notrs 

(1) Dist. — 7 0 0. 181 (185) — The defendant can not challenge the validity 
of the assignment unless a trial of the question of its 
validity is necessary for his protection. 

R. — 14 I. C. 29. — That the decree did not create a charge but was a decree 
for money directing in what particular way the execution 
ought to proceed. 


6 0. C. 367, 

Eedemption. 

That second suit for redemption was not maintainable. 

Note, 

0. 0. 257 — A second suit for redemption by the sons of the mortgagor 
was barred under Ss. 11 and 47 C. P. C. (V of 1908 ) 


6 0, C. 372. 

Apjpeal — Order in part i turn proceedi'ng — ^hi'tisdiction — Ss 107 ^ iii, 112 N, W. P. 
and Oudh Act TIT of 1901— Act I Sch. IT Court Fees Act. 

1. The order of the Assistant Collector holding in a partition pro- 

ceeding tliat the apjiellant was not entitled to haqq Jethwannsi 
was appealable. 

2. That the memorandum of appeal on a Court-fee label of Rs. 2 waa 

sufficiently stamped. 

Notes. 

(1) Dist. 7 0. C. 161— It is only when the Assistant Collector goes into 

the merits of the objection that his order dealing with the 
objection is appealable as a decree. 
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6 0. C. 379. 

Misjoinder — S. 28 G, P. 0. ~ 0. J., r, 5, 4 (6) Aci V of 1908 — Suit to establish 
a right to share in pyoperty against Go-sharers — Necessary parties. 

That in a suit to establish a right to share in property all the alleged 
CO- sharers are necessary parties. 

Note. 

j^pp^ — 9 0. 0. 339 — Plaintiff no party in a previous suit — Decision in the 
previous case how far binding — Misjoinder. 

6 0. C, 383. 

Eesumption of rent-free grant — Jurisdiction. 

A suit for possession of the land held rent free under the grant is 
exclusively cognizable by the Revenue Court. 

Note. 

E .-12 0. 0. 225. — Suit for declaration of under-proprietary rights not 
cognizable by Civil Courts. 

7 0. a 1. 

Pre-emption-^ Art. 120, Limitation Act — Partition — part of land remaining 
joint. 

1. A suit for pre-emption on the basis of the foreclosure decree is 

governed by Art. 120. 

2. The right of a pre-emption cannot be defected by a 

decree obtained by another person in a suit to which the 
plaintiff in the second suit is not a party. 

3. That under S. 9 cl. (3) of the Oudh Laws Act, the vendor, the 

plaintiff, and the first defendant (who had formerly brought a 
suit for pre-emption to which the present plaintiff was not made 
a party) were all members of the same village community, and 
they must draw lots. 

4. That partition into separate mahala did not mean the creation 

of separate village communities. 
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Notes. 

(4) Ap, — 7 0. C. 206. — Effect of partition whether severing members of 
village community. 

(4) P, — 7 0. C. 275 — There was one village community, perfect partition 
notwithstanding. 

7 0. C. 6. 

Pre-emption — Relationship of vendor and vendee — S. 9 Oudh Laws Act. 

The kind of relationship contemplated by S. § is consanguinity from 
a common stock 

Note. 

Rel. — 14 0. C. 193 — The relationship is not confined to relationship through 
males. It means consanguinity from a common stock as 
opposed to affinity or relationship by marriage. 

7 0. C. 8. 

Pre-emption — Arts. 10 and 120 Limitation Act — A suit for pre-emption on the 
basis of a foreclosure decree is governed by Art. 120. 

The words “ physical possession ” in art. 10 mean a personal and im- 
mediate possession and exclude any notion of constructive 
possession by a landlord through his tenants. 

7 0. C. 11. 

A^iovialous mortgage — Constructioyi of document — Interest — Art. 116 Limitation 
Act. 

1. That having regard to the terms of the deed, the mortgage was 

an anomalous mortgage. 

2. Interest by way of damages for 6 years under art. 116 allowed. 

3. That the interest so allowed was not a charge on the land. 

Notes. 

0. C. 106 — The opinion expressed in 7 0. C. 11 is, that where the 
land is liable to be sold for the recovery of interest up to 
the date at which the principal sum is payable, interest 
awarded as damages for non-payment of the principal 
should be held to be charged on the land and included in 
the decree for sale. 
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7 0. C. 14. 

Ss. 108 (16), 129, 132 Oudh Bent Act. 

Suit for compensation for revenue paid by a lambardar on account of 
a joint lambardar is governed by S. 129 and should be insti- 
tuted within one year from the date of the accrual of the cause 
of action. 


7 0. C. 17. 

Jurisdiction of Court to i which a case has been remanded. Representative of 
deceased appellant- Ss. 365 (O. XXI f r. 3 (i) ) and 566 0. P. C.=0. 
XLIr. 25 {Vof 1908). 

That a Court to which a case has been remanded has jurisdiction to 
act under S. 365 C. P. 0. to do any act which may be necessary 
to cany out the oidei* of remand. 


7 0. C. 19. 

Pre-emption — S. 9 {5) Oudh Laxvs Act. 

1 . Partition — separate part of the grove. Member's of village community* 

That the plaintiff and the defendants being owners of a dis- 
tinct and separate part of the grove were not co-sharers in the 
grove. 

2. The expression Village community ” includes persons having 

under-proprietary rights, in land of the village, although they 
do not reside in the village. 

Notes 

(2) App. — 7 0. C. 275 — Whether residence in village a necessary qualifica- 
tion in a claim for pre-emption. 

(2) R. — 10 225 — An owner of plots of land in ahadi is a member of 

the village community. 


7 0. C. 22. 

Pre-emption — Sale to co-sharer and stranger with specification of each vendee's 
share in property sold 

The shares of the vendees (one being a co- sharer and the other 
a stranger) were specified in the sale-deed and that therefore 
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the plaintiff was not entitled to a decree for pre-emption 
against a co-sharer but only to a decree against the stranger. 

Note. 

R, — 10 0. C. 225. — Where a purchaser associates with himself a starnger 
without specification of shares, such purchaser loses his 
preferential right to purchase and the whole property 
sold is liable to pre-emption. 


Fre-emption. 


7 0. a 31. 


A deed relinquishing claim to property in return for benefits pre- 
viously received from transferee is not a deed of sale. 


7 0. C. 35, 

Bural Police Bates, suit by proprietor against under -proprietors for recovery 
of — Ss. 13 and 14 N.-W. P. and Ondh Act V of 189 l^Wajih-ul-arz. 

1. The word “ Contract ” in S. 14 m not confined to an express 

contract between the superior and inferior proprietors. 

2. Tliat the Wajih-ul-arz was admissible as evidence of the arrange- 

ments made for the maintenance of the Chowkidan 


7 0. C. 43. 

Pre-emption — Pleader^ s fee — Amendment of decree. 

1, That the pleader’s fees were rightly calculated on the value of 

the property at the rate of five times the Government Revenue 
assessed ou the land. 

2. That costs not haying been calculated according to law, the 

decree was at variance with the judgment and the lower 
Court had power to amend it. 

Note. 

Vide the Oudh Civil Digest 1912 para. 272. 


7 0. C. 46. 

Personal liability of minor for money borroived for his use by guardian — Limi- 
tation 

It is settled law that although a guardian may under certain cir- 
cumstances sell or charge his ward’s property he cannot 
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bind bis ward personally by a covenant or by a promise to 
pay money or damages. 

The suit was instituted in the basis of a bond executed by the 
mother both for herself and as guardian of the minor. It was 
instituted more than 6 years after the date of the loan al- 
though less than 6 years from the date on which a cause of 
action accrued upon the bond. 

Held^ that the bond was not binding upon the minor and that there- 
fore the suit was barred by limitation. 


7 0. C. 49. 

S, 584 and S. 561 C. P. 0. = S. 100; O.XLI, r 22 0. P. 0. (Fo/ 1908)-^0hjec- 
tion filed in second appeal. 

That the ground taken in an objection under S. 561 when filed in 
second appeal must comply with the provision of S. 584 0. P. 
C., and that the ground in question as drafted did not comply 
with the provisions of that section as it did not allege that 
the decision was contrary to any specified law or usuage 
having the force of law. 


7 0. C. 51. 

Cantonment Code, 1899 Ss. 83 and 65 — 'Notice for repairs of building — ^^Insani- 
tary state'^ and defects" meaning of — Presumption as to issue of notice by 
duly constituted authority — Criminal revision — Criminal Procedure Code, 

s. 489. 

The Cantonment Magistrate issued a notice under S. 83 of the Canton- 
ment Code to the applicaitt to the effect that a house 
belonging to the latter had been declared both ruinous and 
insanitary by expert opinion and that he was thereby directed 
to carry out the repairs indicated in an attached report which 
recommended general repairs. The applicant having failed 
to comply with the notice was prosecuted and convicted. 

Held, that for the purposes of a prosecution under S. 85 read with S. 
83 of the Cantonment Code, 1899, it is not necessary for the 
prosecution to begin by proving that the authority which 
issued the notice was duly constituted, and the Court ought 
to presume, until some evidence is given to destroy the pre- 
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sumption, that the Cantonment authority used the regular 
and lawful procedure, and that the common course of busi- 
ness was followed to its procedure, and it is for the person 
raising the objection to give some evidence to show that it 
would not be safe to make such a presumption. 

Held that, the phrase ‘ insanitary state’ in S. 83 does not mean 
an insanitary state generally, but an insanitary state as 
qualified by the preceding words, that is, an insanitary 
state resulting from the ill-construction or dilapidation of the 
building. The word ‘ defects ’ in that section means ‘ sanitary 
defects ’ and the repairs which the notice may requii’e the 
owner to execute must therefore bo such repairs as are neces- 
sary to remove the sanitary defects resulting from the ill- 
construction or dilapidation of the building. Held therefore, 
that the repairs which the applicant was required to carry out 
were I’e pairs of such a nature as to to put the house into 
habitable order generally, and not merely repairs to remove 
sanitary defects of the nature contemplated in S. 83 ; that the 
Cantonment authority was not authorised by the provisions 
of S. S3 to issue a notice for general repairs ; that it did not 
exercise a legal discretion in directing under that section such 
repairs to be carried out, and that the notice was bad and in- 
valid in law. 

Note^, 

7 0. 0. 68. — Construction of Cantonment rules. 

7 0. C. 61. 

Pre-emption — Sons not recorded as co- sharers. 

Sons not recorded as co-sharers were not entitled to sue for pre- 
emption in respect of property sold by their father. 

7 0. C. 65. 

iRazul land — Suit for possession — Burden of proof — Presumption as to power of 
attorney signed by Deputy Gollector for Deputy Commissioner. 

1. It must be presumed that the Deputy Collector had authority to 

sign for the Deputy Commissioner. 

2. It was for the appellant to prove that they claimed title to the 

land in suit through the Government. 
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7 0. C. 68. 

Ss. 83 f 85 and 283 Cantonment Code — S 439 Or P. (7, — Penalty for failure 
to comply with notice for repairs. 

1. That the Procedure adopted by the Cantonment Magistrate was 

not authorized by S. 83, and also the repairs ordered to be 
carried out were not the kind of repairs contemplated by 
S. 83 and that the notice was bad and invalid. 

2, That a penalty being expressly provided for in S. 85, the con- 

viction under S. 283 was illegal. 

7 0. C. 74. 

Pre-emption-~‘Meaning of “ toivn^ 

1. In its popular signification a “ town ” means “ the space which, 

for the time being, is covered by, or ‘‘ occupied as accessory to, 
houses collected together in a mass, and in sufficient number 
to be ordinarily designated as a town ; and includes unbuilt-on 
lands that may be within the ambit of such collected mass 
of houses ; but not lands outside such ambit, though within a 
borough.” 

2, That the question whether any particular piece of land is situated 

within a “town” or not depends on whether it is part of an 
urban area or not, and it is a question of fact which has 
nothing to do with the contingency of its being included within 
the limits of a municipality for administrative purposes. 

Note, 

^2) — 12 0. C. 1. — The land in suit is not within the municipal limits and 

is about 500 yards from the town of Sandila — Following 
7 0. C. 74 held, that the land in suit is not contained in 
any town or city or sub-division thereof. 


7 0. C. 78. 

Ss. 27 and 368 G. P. G.^0. /, r 10 (/) — 0. XXII, r 4 Act V of 1908 — Addition 
of names as plaintiff in a suit brought hy one not entitled to bring it, 

Heidi that the appellant had no right to thrust himselt as plaintiff 
into the suit for arrears of rent which was brought by a person 
who had no right to bring it. A defendant has a right to the 
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dismissal of a suit brought against him by an un-anthorized 
person and the defect cannot be cured by the addition or 
substitution of the name of the person who might have 
brought the suit unless the case comes within S. 27 0. P. 0. 

Notes, 

Dist* — 7 0. C. 193. — Upon the facts of the case, the Court held^ that the suit 
was commenced as it was through a bona fide mistake, on 
the part of the plaintiffs — Addition of plaintiff after 
comniencement of suit allowed — In 7 0. C. 78, S. 27 oould 
not by any possibility have been ajfplied. 

7 0. a 82 . 

Seat of Court Inspector, -when conducthuj cases. 

No person conducting tlie prosecution or defence in a case should, 
under any circumstances, be allowed to occupy a seat on the 
dais of the Court. 


7 0. C. 84. 

S. 108 (15) Ondh Bent Act. Suit for share of — Suit for rendition of 

account. 

If a plaintiff claims a share of the profits, whether he asks for a 
settlement of accounts or not, as a necessary preliminary 
to ascertaining what his share really is, that is a suit for a 
share of the profits, and that the only case for a settlement 
of accounts would be where the plaintiff asked for a settlement 
of accounts pure and simple, and did not claim a money-decree 
as the result. 


7 0. C. 90. 

Suit for possession of Ouzara land — O'iant for maintenance in perpetuity y how to 
he construed. — Award by British Indian Association — S. 33 Oudh Estates 
Act of 1869. 

1. When the purpose of the grant is ‘ Ouzara ’ or the maintenance 
of the grantee, it is immaterial whether the words ‘in per- 
petuity ' or words to that effect appear, and the grant must be 
taken to be for life only. 
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2. That there had been no award by the British-Indian Association 
and that the rules of that body did not apply. 

Notes. 

(1) E.-~12L C. 324 — That thejaward did not confer any under-proprietary 

right; nor did the use of expression “in perpetuity’^ simply 
an extension of interest beyond the life-time of the 
granter. 

7 0. C. 96. 

Hindu Latv — Separate 'yropeity, of father. — Siiit betiveen so7is for possession, 

P. subsequent to bis separation from his sous obtained a money- 
decree against a certain person, but died before the decree 
was executed, and the name of one of his sons was brought 
on the record as his father's representative, and at an auction 
sale in execution of the decree he purchased the property in 
suit. 

In a suit by other sons and grand-sons it was held that the property 
not being the joint family property of the parties, they were 
entitled to sue for their share of it whether there was, or was 
not joint family property which remained to be partitioned. 

7 0. C. 98. 

Pre-emption. — Sale of reversionary interest — S. 43 T, P. Act'^Art, 10 Limi- 
tatio7i Act, 

(1) That the vendors (reversionary heirs after the death of the 
widow) had at the time of the execution of the sale-deed no 
saleable interest in the property, that tliey sold a bare pos- 
sibility of succession, and that S. 43 of the T. P. Act did not 
apply. 

2. That if the case could be i’e{?arded as one in which a widow had 
transferred her husband’s property with the consent of the 
reversioners and a good title had passed at once to the defen- 
dant and a right of pre-emption accrued, the suit would be 
barred by limitation under art. 10. 

Notes. 

(1) Diss.~8 0. 0. 349. — The reversioner has an interest in the property and 
is entitled to step into the shoes of the mortgagee. The 
widow if she wishes can redeem* the mortgage from the 
reversioner. 
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7 0. C. 103. 

Pateni, — Injunction to restrain infringement of patent. 

That as there was a danger of future infringement an undertaking 
not to infringe it was not sufficient and the plaintiff was 
entitled to the injunction granted by the Court. 


7 0. C. 108. 

Malikana dues. — Jurisdiction. Arts. 65 ^ 120 and 132 Limitation Act 8$. 75, 43 
and 871 C. P. G. ^S. 11; 0. II, r. 2; 0. XXII, 9 (7, 2). 

1. That the money claimed as malikana dues was not rent and the 

suit was cognizable by the Civil Courts. 

2. That the 10 per cent, on the Government revenue decreed to the 

plaintiff was a charge upon the village and the suit was 
governed by art. 132. 

3. That the plaintiff’s right to receive the money having been estab- 

lished by the settlement decree, he could sue for arrears for 
12 years next before the suit. 

4. That the suit was not barred by Ss. 13, 43, 371 0. P. 0. 


7 0. C. 113. 

Security for good behaviour — Ss. 110 and 117 Cr. P. 0. 

Magistrates should not reject sureties except for definite and good 
reasons. 

When sureties are tendered, a Magistrate should not refuse to accept 
them simply on an unfavourable report by the Police, without 
giving notice to the person who has tendered them and giving 
the parties opportunity of adducing evidence. 

Notes. 

B6.-8 0. 0. 245 — The order of the Deputy Magistrate accepting the sureties 
should not have been arbitrarily cancelled by the Deputy 
Commissioner without notice to the applicant and the sureties. 

R,^ll 0. 0. 267 — A Magistrate ought not to reject sureties merely on the 
report of the Police without making any inquiry himself. 

Ap.— 15 0. C. 263— That the Magistrates have no authority to reject sureties 
merely upon an unfavourable report of the Police. 
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7 0. C. 116 (P. C.) = 86 All., 299. 

Interest — Arrears of Eejit — Under-proprietor, 

That interest was not payable on the arrears of rent found due 
from under-proprietor, and neither the provisions of S. 73 
Contract Act nor those of the Interest Act of 1839 were 
applicable. 

7 0. C. 122. 

ReS’judicata — Judgment inter partes in a previous suit — S 13 Evidence Act. 

A bare expression of opinion in a Judgment upon a question of 
possession which is not given elTect to by the decree is not 
a recognition of a right and is not admissible in proof of posses- 
sion either at the date of the Judgment or at any other time. 

7 0. C. 126. 

Suit to enforce customary right of privacy. 

As the customary xnght of privacy was proved, the plaintiff was entitled 
to the relief prayed, and the fact that the houses of the parties 
were separated by public thoroughfare did not prevent the 
existence of a custom of privacy which could be enforced. 


7 0. C. 129. 

Pre-emption — Co-sharers of suh-division — EelatioJiship with vendor — S. 9 {!) and 
(2) Oudh Jaws Act — Rival pre-emptors. 

A and B brought separate suits for pre-emption in respect of a village 
which was divided into two niahals, one of which was an 
imperfect pattidari and the other a pure Zamiudari mahal. 
In the first mahal there were two pattis, A having a share in 
the one and B in the other. A was not but B was related to 
the vendors. 

Held^ that under S, 9 (1) the patti in which A had a share was a 
suh-division of the mahal and A had a right of pre-emption 
superior to that of B in respect of the pattidari mahal and the 
decree was passed in favour of A and that under clause (2) 
B had a better right than A in respect of the second mahal. 

Clause (1) S. 9 means that amongst co-sharers in the sub-division 
who are related to the vendors or mortgagor priority is to 
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be determined by nearness of relationship, and that co-sharera 
in the snb-division who are not so related can claim under this 
clause after those who are r’elated, thus, nearly related less 
nearly related — not related. 

Note. 

R, — 9 0. C. 211 — The word sub-division ” includes a part made by division 

of a whole mahal and is not confined to a part made by 
division of a part of a mahal. 

7 0. C. 134. 

Misl mwaj-i-am as PAndence oj custom. 

A misl raivaj-i-am duly prepared and attested is admissible in evidence 
as an official record of custom. 

Note. ^ 

R* — 8 0. C. 94 — The remarks made about the value of the Wajib-ul-arz in 
7 0. C- 134 referred to. 

7 0. C. 137. 

S. 87 Transfer of Property Act — S. 244 0. P. 0.= S. 47 Act V of 1908. 

The plaintiff brought a suit for half the amount due upon the mort- 
gage at the date of the previous decree and in default of pay- 
ment, foreclosure of the defendant’s right to redeem his inte- 
rest in the property llehl^ that the suit was not barred by 
S. 244 C. P. C so far as regarded the questions whether the 
mortgage made by his fatlier was binding upon the defendant 
(son), and whether the defendant (son) was bound to pay 
his fatlier’s debt out of the family property which had passed 
to him by survivorship ; but that having regard to the provi- 
sions of S. 87 T. P. Act, the foreclosure of the father^s interest 
having been absolute, the suit was not maintainable. 

7 0. a 142. 

Transfer of Partition Case — Jurisdiction of Court of Judicial Commissioner 
8, 25 0. P. G.^S. 24 Act V of 1908. Ss. 191 and 192 Act III of 1901 
{N W. P. and Oudh Land Bevenue Act). 

The Court of the Judicial Commissioner can exercise no jurisdiction 
under S 25, in respect of partition cases to which Ss, 191 and 
192 of Act III of 1901 flpply» 
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7 0. C. 144. 

Ajppeal — S. 27 Act IX. of 1887 — Trial of Small Cause Court suit as regular suit. 
No appeal lay from Munsif’s decree in a suit instituted as Small Cause 
Court and tried as regular suit. 

7 0. a 146. 

Ss. 69 and 70 Contract Act — Re-imhursement of person paying money dt^e by 
another. 

The plaintiff was not entitled to recover the money paid on account 
of the la-nd revenue for which the defendant was responsible 
and the defendant was given the benefit of the payments made 
by the plaintiff. 

Note. 

— 11 I. C. 227 — (Not discussed). 

7 0. C. 152. 

St, 7 clause (JX), S. 17 — Court Fees Act Court-fee in a sxdt to redeem property 
subject to more than one deed of mortgage^ hoio to he computed. 

1. The Court-fee upon a plaint in a suit for redemption or for 

foreclosure should be calculated upon the sum total of the 
principal money payable under the deeds by which those 
moneys are secured. 

2. S. 17 applies only where there are two or more distinct causes of 

action. 

Note. 

(2) F.-ll 0. 0. 173.- 

7 0. C. 158. 

Pre-emption — Widow's right of pre-emption. 

A Hindu widow who held as widow’s estate as well as under a will 
was entitled to a decree for pre-emption, 

7 0. C. 161. 

Partition, — Question of title — Jurisdiction of Civil Court — Ss. Ill and 112 
Land Revenue Act of 1901, 

It is only when the Revenue Court goes into the merits of the objec- 
tion that its order dealing with the objection is appealable 
as a decree. 
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7 0. C. 163. 

8. 401 Indian Penal Code. 

To establish a charge under S. 401, it is necessary to prove that the 
accused belonged to a gang associated for the purpose of habi- 
tually committing theft. 

Notes. 

— 10 I. 0. 23 (25) — The fact that several members of a gang of a wander- 
ing tribe were dishonest and did commit thefts and other 
crimes is not in itself sufficient to show that the pui’pose 
for which they^had combined to habitually commit 

theft. 

7 0. a 166. 

Art. 64 Limitation Act. — Account stated. 

Where an account showing reciprocal demands between two parties 
is made up, a balance is struck, and the debtor signs an 
acknowledgment that the balance is due, there is an account 
stated which evidences a new contract and upon which a suit 
may be brought. 


7 0. C. 169. 

Arrears of rent^ suit for — Kabuliat executed on stamp payable for lease and 
registered — Transfer of Property Act, S. 107 — Resfudicata. 

The plaintiff-appellant sued the respondent for arrears of rent alleg- 
ing him to be a lessee of certain villages. The respondent 
admitted he had executed a kabuliat in favour of the appellant, 
that he had been placed in possession of the villages and had 
collected the rents. The claim however was resisted on the 
ground that the relation of landlord and tenant, or thekadar, 
did not exist between the parties inasmuch as there had been 
no registered lease executed by the appellant in favour of 
respondent as required by law. In a previous suit for arrears 
of rent brought by the appellant against the respondent on 
the lease now in question, the I’espondent never raised the 
defence that there was no valid lease and a decree was passed 
for an amount agreed upon by the parties. 
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Beld^ that the hahuliat executed by the respondent was a lease within 
the meaning of S. 107 of the lYansfer of Property Act 
and that the relation of landlord and tenant subsisted between 
the parties. Section 107 does not specifically lay down that 
the lease must be by a registered instrument executed by the 
lessor, and having regard to the prevailing practice in these 
provinces, and S. 2 (16) of the Stamp Act, a duly stamped 
registered instrument executed by the lessee and accepted ^;by 
the lessor either in writing or by his acts, constitutes a good 
lease and establishes the relation of landlord and tenant 
between the parties. 

Held further, that the defence raised in the case was barred by the 
principle of res^judicata. 

Notes, 

(1) R. — 8 0. C. 197, — Lease includes kabuliat. 

(1) Not P.-9 0. C. 296. — That a kahuUat is not a lease or equivalent of a 
lease. 


7 0. C. 174. 

AUachment — 5. 266 0, P. 0. » S, 60 Act V of 1908, — Allowance of ward 
granted by Cotut of Wards, 

A sum allowed by the Court of Wards, in respect of the expenses of 
a ward is not a debt, and cannot be attached in execution of a 
decree. 


7 0. C. 176. 

Dtsqualtjled proprietor — Heritable wasiqa to he taken into account in ascertain^ 
ing husbands' property for fixing doiver — S,5 0udh Latvs Act — Disposal 
by will of dower fixed by Court — Mahomedan Law. 

1. That the disqualified proprietor was the real defendant, that no 

new party was added when the name of the Collector was 
entered on the record, and that therefore the suit was not 
barred by limitation. 

2. That a heritable wasiqa should be taken into account in ascer- 

taining the means of the husband under S. 5 Oudh Laws Act. 

3. That under the Mahomedan Law, a wife could not dispose by will 

of more than § of the amount of dower fixed by the Court. 
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Note. 

(2) P. — 10 0. 0. 241 — The income of the husband from wanha and amanati 
notes should be taken into consideration. 


7 0. C. 181. 


Minor. 

1. A contract respecting minor's estate made by his natural guardian 

is not void but voidable. 

2. Grounds on which defendant can question validity of contract 

between plaintiff and third party. 


7 0. C. 187. 

Limitation for declaratory suit by landlord against tenant alleging under -propris* 
taiy till after order of Revenue Court cancetluig notice of ejectment. 

That the period of limitation should run from the date of the order 
of the Revenue Court cancelling the notice. 

Notes. 

App. — 7 0. C. 372 — Necessity of declaratory suit by landlord against tenant 
arises not from mere assertion of titles but by an adverse 
decision of the Revenue Court. 

R, — 12 0. C. 15 — Mere allegation does not perse set time running against 
the landlord, there must be a dii’ection adverse to him. 

R, — 14 O. C. 196. — It is not necessary that the Revenue Courts must uphold 
the assertion of the under-proprietary right before the 
landlord can maintain a suit in a Civil Court. It is 
enough if the decision of the Revenue Courts is adverse to 
the title of the landlord. 

P.--.10 I. 0. 11 (13)--Notdiscu.ssed. 


7 0. C. 191. 

8. 194 and 364 Cr. P. 0. — Statement of accused^ recording ofy before evidence 
for prosecution. 

To record the statement of an accused person under S. 164 Cr. P. C. 
before, any sort of evidence for pi'osecutiou has been taken is 
contrary to law. 
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In examining an accused under S. 364 Or. P, C., it would not be fair 
to put him such a question as “ if you did not commit the 
murder who did it.” 

7 0. Ce 193. 

Plaintiff — Addition o/, after commencement of suit — S. 27 0. P. (7. = 0. /, r 10 
(i) Act V of 1908. 

That the suit commenced through a bona fide mistake on the 
part of the plaintiffs and the addition of the plaintiff was 
proper. 

7 0. C. 199. 

Objection by minor to validity of decree — S. 244 0. P. G.i=* S. 47 Act Y of 1908. 

The minor was not entitled in the execution department to challenge 
the validity of the decree upon the ground that no guardian 
ad litem had been appointed for her in the suit. 

7 0. C. 202. 

Second Appeal in a suit for less than Bs. 500 — Art. 31 Act V of 1887 S. 686 
0. P. 0. = S. 102 Act V of 1908. 

That the suit for profits of immoveable property belonging to plain- 
tiff wrongfully received by defendant fell within the latter 
portion of Art. 31 ; that the jurisdiction of the Small Cause 
Court was barred, and that S, 586 C. P. C. did not apply. 

7 0. C. 206. 

Pre-emption — 8. 9 Oudh Laws Act — Proprietor in one mahal to pre-empt land 
in another mahal when there has hte^i perfect partition. 

Where there has been a perfect partition in a village, a proprietor of 
one mahal has a right to pre-empt property in another mahal 
as against a person who has nothing to do with the village. 

Note. 

— 7 O. 0. 275. — Effect of partition whether severing members of village 
community, 
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7 0. C. 208. 

Apj>elllate Cow power of, to sei-aside order of lotver Court putting complainant 
in possetsion of land — Code of Criminal Procedure 8. 423 cl. (ii) and 
S. 522--- Indian Venal Code S. 447. 

The accused was convicted of an offence under S. 447 of the Indian 
Penal Code and sentenced to psy a fine of Rs. 51. An order 
was also passed at the same time under S. 522 of the Code of 
Criminal Procedure for patting the complainant in possession 
of the laud in dispute and for removing*certain fencings which 
had been erected by the accused. The Sessions Judge quashed 
the conviction and sentence and set aside the order under 
S. 522 of the Code of Criminal Procedure. 

Held, that under S. 4*23, cl. id) of the Code of Criminal Procedure, 
the Sessions Judge had power to set aside the order under 
S. 322 of the Code of Crinxipal Procedure. 


7 0. C. 210. 

Security for due performance of Appellate-decree — Ss, 253 and 645 0* P. 0, 

8, 145 ; 0. XLI, r. 5 Act V of 1908. 

The appellants having executed a security bond under S. 545 0. P. Q., 
it was held that the respondent could enforce the bond by 
suit and was not bound to pi’oceed in the execution department. 
Note. 

R.^11 0. C. 345 — S. 253 C. P. 0. does not apply to a person who gave 
security after the decree had been passed. 


7 0. C. 213. 

Esfiecution of decree — decree-holder taking possession of property not compyrUed in 
the decree — Jurisdiction — 8. 244 C. P, G. S. 47 Act V of 1908. 

That possession of the property in dispute having been obtained 
simply and solely through the acts of the decree-holder, the 
Court executing the decree had no jurisdiction to determine 
whether the property was comprised in the decree or not, 
and that consequently it has no jurisdiction under S. 244 to 
to entertain the judgment-debtor’s application. 
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7 0. C. 218. 

Award made hy Financial Commissioner. 

That the Financial Commissioner when making his award was 
acting as a private gentleman, and that his award should not 
be treated as made by the British-Indian Association. 

Note. 

Bt. 9 0. 0. 179 — Kules of the British-Indian Association mentioned in 7 0. 0. 

218 referred to. 

7 0. C. 229. 

Execution of decree — Application for execution hy henamidar of purchaser of 
rights of decree-holder. Right of Jadgo'ieut-dehtor. 

The appellant claiming to have purchased the rights of the original 
decree-holder applied to the Court for recognition of the 
decree and stated that ho would present a sepai'ate applica- 
tion for execution. The Judgment-debtors objected that 
the appellant was the henamidar of the purchaser of the 
decree and was therefore not entitled to take out execution. 
The lower Appellate Court decided this question against the 
appellant. 

Heidi that there was evidence to support the finding of fact and that 
the Judgment-debtors were entitled to insist upon the name of 
the real purchaser being entered on the record. 

7 0. C. 231. 

Lease — for quarrying limestone — 8. 17 (6) and (d) and S. 49 Registration Act 
{III of 1877). 

Heidi that the deeds were leases and as such required registration 
and that they were inadmissible in evidence ; and that under 
S. 49 they could not legally be held to “ affect any immovable 
property comprised” in them, nor could other evidence be 
given of their contents. 

7 0. C. 234. 

Suit in the name of an alleged minor hy next friend — Minority disproved — 
Amendment of plaint-^ Suit hy next friend ivJten plaintiff not a minor., an 
irregularity . — 

In a suit instituted in the name of plaintiff as a minor by his mother 
and next friend, the defendants proved that be was not a minor 
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when the suit was instituted and urged that the suit should on 
this account be dismissed. It was proved that the plaintifl 
was cognizant of and approved of the institution of the suit and 
^ent with the next friend to instruct the pleader who drew up 
the plaint. Held that, under the circumstances there had been 
merely an irregularity which could bo cured by amendment 
of the plaint and removal of the name of the next friend. 

Note, 

B* — 11 0. C. 159 — Suit instituted by minor without next friend should not 
be dismissed. 

7 0. C. 237. 

Pre-emption — Refusal to purchase — Sale of property more than that entej'ed in 
the notice — Ss 10 and 11 Oudh Laivs Act. 

The plaintiff claimed pre-empHon on the ground that the property 
sold was more than that entered in the notice. 

Held that, the notice on the pre-emptor was not a good notice and he 
did not lose his right of pre-emption by refusal. 


7 0. C. 239 (P. C.)«26 All. 238. 

Declaratory decree — Stiit by reversioner against Talukdar^s tvidow. S. 42 Specific 
Belief Act (i of 1877)— Oudh Estates Act (1 of 1869). 

A claim to a declaratory decree is not a matter of right but rests with 
the judicial discretion of the Courts. 

Notes. 

B, — 8 0. C. 21 (22) — The facts in 8 0. C. 21 are different. 

E.-8 0. 0. 81 (82) — Where a more distant rever.sioner during the life-time 
of a nearer reversioner sued for a declaration that the 
alienation by a Hindu widow was invalid, heldj that he 
was not entitled to the relief and that the death of the 
nearer reversioner after institution of the suit did not 
affect the case. 

7 0. C. 243. 

Suit for possession — Mart g aged-property sold ttoice in execution of decrees on prior 
and subsequent mortgages— Fur chaser sS. $5 Transfer of Property Act. 

A purchaser at a sale held in execution of a decree for sale on a first 
mortgage made by a person in possession of property, the 
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decree having been obtained in strict accordanoe ^ith 8. 85 of 
Act IV of 1882, is entitled to possession as against a purchaser, 
at an earltpr sale held in execution of a decree obtained on a 
second mortgage in defiance of the rule laid down in that section. 

Note. 

Vide — 29 All. 339 (P. 0.) — Irrespective of the doctrine of Us pendens it 
appeared from the circumstances of the case that the 
defendant was cognizant of the first mortgage, of the dec- 
ree made on the basis of it and of the sale proceedings 
which took place in execution of the decree 


7 0. C. 248 (P. C.)«26 All. 339. 

Ss, S, 13, 14, 15 and 22 (6) Oudh Estates Act (i of lS69)-^Mea7ting of 
* brothers ’■ — Marginal notes and sections of Acts, 

P a taluqdar, whose name was entered after his death in List I and II, 
made over his estate by will to his younger sou B, who died 
intestate, leaving two widows. The sons of B’s elder brother, 
the eldest male lenial descendants of P, sued the widows of B 
for proprietary possession of the estate on the allegation that 
on B’s death intestate he came into the property under 
cl. (6) of S. 23, Held (1) that 8. 14 did not apply and there- 
fore the plaintiff was not entitled to succeed. 

(2) The expression “ would have succeeded ” in Ss. 13 and 14, must 

be confined to persons in the special line of succession that 
would have been applicable to the particular case if the 
transferor or testator had died intestate and the death had 
occurred at the date of the transfer or, in the case of gift by 
will, at the time when the succession opened. 

(3) That B was not a legatee as the beqfuest in his favour came into 

operation before that Act was passed. 

(4) The word ‘ brother » in cl. (6) 8. 22 includes brother born of a 

different mother. 

(6) That marginal notes to the sections of an Act cannot be referred 
to for the purpose of construing the Act, 
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Notes. 

(3) F .-8 0.0. 45. — According to the law as laid down in 7 0. C. 248, 
the plaintifF’s case did not fall under the provisions of 
that Act, but was governed by Mahomedan Law. 

(3) P, — 8 0, 0 317. — That the plaintiff having succeeded as legatee before 
the passing of the Oudh Estates Act was not a legatee 
within the meaning of that Act. 

R— XXII Indian Oases 577.— 

7 0. C. 254 (RC.)»26 AIL 1*19. 

8i> 8 and 10 Oudh Estate Act 1869— Succession to taluqdarh estate not held 
under Sanadby Government — Entry of taluqdars name in lists prepared 
under Oudh Estates Act after his death — Mahomedan Latv — Interpret 
tation of statute. 

Held that, the Court could not construe Ss. 1 and 10 so as to deprive 
the successors of the estate of a person who had died before those 
sections came into operation of rights which they acquired 
on his death. Held therefore, that when M (a taluqdar) died 
he had acquired a permanent hereditary and proprietary right 
recognised by the Indian Governmant in the estate in ques- 
tion ; but that the succession to them not having been altered 
by any sanad was governed by the ordinary Mahomedan Law 
which was the only law applicable to the case. 

Notes. 

Dist.— 8 O. 0. 45. — In 7 0. C. 254, the Talukdar had not received a Sanad at 
all and what was held was that retrospective effect could 
not be given to fbe Act so as to alter a succession which 
had already been effected under Mahomedan Law. In 

8 0. C. 45, the succession was not certainly under 
Mahomedan Law. , The whole estate was taken under a 
will. The devise was therefore under the Sanad. 

B* — 9 I. 0. 83 (93). — A Court is bound to treat the entry of a taluqdar^B 
name in the list prepared under S 8 of the Act as conclu- 
sive evidence of the fact that the person whose name is 
so entered is a taluqdar within the meaning of the Act— 
Vide 20 I 0. 73. 


It, -26 A 893.- 
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7 0. C. 259. 

Medemjption^ suit for — Decree of Settlement Court giving 'proprietary possession — 
Adverse possession art. 142 Limitation. 

The defeijdants admitted that there had been a mortgage but they 
alleged that it was a mortgage by conditional sale for 4 years 
only and by it they had acquired an absolute title as the 
money was not paid within that term. At the regular settle- 
ment in Oudh, N, the predecessor of the defendants, applied 
for settlement. The plaintiffs’ pi-edocessor set up a counter 
claim. N’s, claim was decreed by the Chief Commissioner in 
1863, and formal possession was given to. N in 1864 and her 
name was entered as proprietor in the hhewat. Subsequently 
the plaintiffs’ predecessor accepted the situation and obtained 
decrees for sir in 1865. 

Held, that suit was barred by article 142 Limitation Act. 

On the contention of the plaintiffs that the Chief Commissioner dis- 
missed tlieir predecessor’s appeal in view of the rule of 
limitation then in force and that by Act XIII of 1866, their 
claim was revised and must be heard on its merits, it was held 
that the plaintiff’s predecessors did not sue then for redemp- 
tion of the mortgage so they could not say that such a suit of 
theirs was dismissed on the ground that it was barred by the 
rules of limitation then in force ; and not having, while Act 
XIII of 1866 was in force, taken any steps to revive their 
former claim to settlement and have it heard on its merits, 
the plaintiffs could not now plead that the enactment had 
made the decisions of Settlement Court against them wholly 
in operative. 


7 0. C. 265. 

Ifsufructuary mortgage by tenant having non~transferahle right in land, Delin- 
quishment of holding by tenant after transfer of it to a third party, Ss 5, 
20 and 36 Oudh Bent Act — 8. 6 (i) T. P. Act. 

A qabzadar mortgaged some of his land to the defendant and subse- 
quently relinquished the holding to the plaintiff who was the 
owner of the village. The plaintiff brought a suit to eject 
defendants in the Ciyil Court, 
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Eeldf by W^glls, 0. J 0. that the defendant's mortgagors, not being 
under-proprietors, were tenants under the Oudh Rent Act; 
that as such, they were entitled under S. 20 of the Act to 
relinquish their holdings at the end of any agricultural year; 
that the relinquishment by them put an end to the tenancy ; 
and that the plaintiff^s claim should be decreed. 

That the decree of the Settlement Court gave the mortgagors an 
occupancy right, not a right of the nature described in S. 5 of 
the Oudh Rent Act, which arises in a particular way, but a 
right to occupancy in the ordinary meaning of the word, and 
a transfer of such a right is of no effect with reference to S. 6 
(i; of'the Transfer of Property Act. 

Ileld^ by Chamier, A J. C. that under the decree of the Settlement 
Couit, I) obtained a non-ti ansferable light to hold the land at 
a fixed rent and that the usufructuary mortgage of the land 
made by his succesBor.s in favour of the defendant was a trans- 
fer which as against the landlord was invalid and inoperative. 
A tenant with a right of occupancy or a tenant holding under 
a decree of Court in Oudh is in a different position from that 
held by a tenant for a term under a deed. The latter cannot 
relinquish his tenancy except in accordance with his lease 
whereas a tenant with a right of occupancy under S. 5 of the 
Oudh Rent Act or a tenant holding under a .decree of Court, 
or ‘ statutory tenant under S. 36 may under S 20 of the Act 
relinquish hi.s tenancy at the end of any year by giving his 
landlord notice on or before March 15th. 

Notes. 

Dist. — I- 383. — In 7 O. 0, 265 there was no evidence to indicate that 
the landlord had consented to or acquiesced in the mort- 
gage. 

7 0, C. 275. 

Tre^emption — F erf ect partition — Village commtmify — S. 9 Oudh Laws Act 1876, 

A village was by perfect partition divided into 4 mahals. One of 
these mahals was the property of B and was placed under the 
management of the Court of Wards which sold it to the respon- 
dents. Thereupon the appellant who was the owner of the 
other mahal brought a suit for pre-emption. 
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1» Eeld^ That in the village in suit therd was 01^7 one village com- 
munity, perfect partition notwithstanding. 

2. That residence in the village is not a necessary qualification for 
membership of a village community. 

Notes. 

(2) R, — 12 0. C. 1 — Meaning of “ village community” — Inhabited sites not 
necessary for existence of village community. 

(1) F. — 13 0. 0. 202 — A grove-holder is not a member of the village com- 
muiii^:y. 

7 0. C. 284 (P. C.) - 26 All. 574; 

Pre-emption — Owner of separate chak in mahal^ right of^ to pre-empt — Go-sharer 
of mahal — Non-resident co-shaier-^Oudh Laws Act 1876y S. 9 — Oudh 
Revenue Act {XVII of 1876) Ss. 108 and 112 and 12U 

In a suit for pre-emption, there was no question about the relation- 
ship of the plaintiff, and the only dispute was whether his 
connection with the village in suit was such as to give him the 
right of pre-emption. 'Ihe material facts were that he was 
owner of a chak of 33 acres in the village, and, by the settle- 
ment under which he held, he paid his share of the revenue 
through the lamberdars of the village ; but he did not reside 
in the village. 

HeW, that the plaintiff was a co-sharer of the whole mahal in the 
sense of S. 9 of the Oudh Laws Act, 1876 ; and that having 
regard to Ss. 108, 112, and 121 of Act XVII of 1876 (Oudh 
Land Revenue Act) the fact that the share of the plaintiff in 
the mahal consisted of a separate chak but did not make him 
the less a co-sharer in the sense of this Act, and the circum- 
stance of his being non-resident did not make any difference. 

Notes. 

0. 0. 86 — 7 0. 0. 284 is not an authority for holding that a person, 
who owns a plot of land on which revenue is not assessed 
is not a co- sharer. 

Dist, — 10 O. 0. 225 — The owner of plots of land in ahadi is a member of the 
village community. 



“digest and easy befebencbr.” .297 

7 0. 0. 287 (P. C.) - 27 All. p. 1. 

Cancellation of deed — Fraud — Insanity^ weakness, helplessness ^Commutation of 
insufficient case of insanity into a case of loeaJmess — Fraud. 

In tviro suits for the cancellation of two mortgage-deeds granted to 
the respondents by F, the plaintiff’s father, the ground of 
action was that F was insane and that the deeds were obtained 
by fraud. The eminence produced by the plaintiff went to 
prove insanity in its crudest and most palpable form. The 
court of first instance held that F was not insane, but that 
he was helpless and weak minded and that the respondent had 
defrauded him. The Court of the Judicial Commissioner dis- 
missed both suits. 

Held, that is is not legitimate to commute an insufficient case of 
insanity into a complete case of weakness when the type of 
insanity connoted in the evidence is something quite different. 

7 0. C. 290 (P. a)«26 All. 581. 

Ss. 4, 82, 90 Evidence Act. 

Held, that under S. yO read with with S. 4, the Court has discretion 
to call for proof of a document, although it may be 30 years 
old and purports to come from proper custody. 

(2) On a question of relationship, the statement of certain witnesses 
who were supposed to be speaking from information derived 
from others were sought to be made admissible under S. 32 
Evidence Act The witnesses did not state the persons from 
whom they derived that information nor at what period of 
time they derived it. Held by the Judicial Committee that 
the Courts in India had properly applied the provisions 
of S. 32, in rejecting the evidence. 

7 0. C. 292. 

Pardanashin women. 

Buie regarding cases in which pardanashin women are sued upon deeds 
alleged to he executed hy them. If she admits having executed 
the deed she must plead definitely that it is not binding upon 
her so as to give the plaintiff notice of the position which she 
intends to take. If she denies having executed the deed the 
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plain tifP must prove not only the factum of mechanical exe* 
cution by her but also that she signed it with knowledge of its 
bearing upon her interest. 


7 0. C. 299. 

Review of Judgment — Application for review filed before filing of appeal — S, 623 

0. P a « S. 114, 0. XLVI, r. /, Act V of 1908, 

1. S. 623 C P. C. means that a person considering himself ag- 
grieved by a decree or order cannot apply for a review of 
judgment if either he himself has appealed or any other 
person has appealed on a ground common to the appellant 
and himself or any other person has filed an appeal to which 
he has been made a respondent and in which he can under 
S. 561 0. P. C. or othei’wise pjesent to the appellate Court 
the case on which he wishes to apply for review. 

8. Asa matter of practice however if after an application for 
review has been filed, an appeal is filed on a ground common to 
the appellant and the applicant or an appeal is filed in which 
the applicant can file objections under S. 561, C. P. 0., the 
Court to which the application is made should decline to 
V proceed with the application until the appeal has been heard 
and when the applicant has been made a respondent and can 
obtain the relief which he requires by means of objections under 
S 661 should require him to file such objections. 

Note. 

(2) O. C. 108. 


7 0, C. 303. 

Pleader — Refusal to accept notice of date of hearing — Ss, 36, 39 and 40 0. P. 0. 
« (0. Ill rr. 1, 4, d, AcC V of 1908), 

1. That service on a duly appointed pleader is equivalent to service 

on his client and that a pleader cannot withdraw merely by 
writing on a notice that he no longer appears in the case. 

2. S. 40 C. P. G applies as much to advocates as to any other per- 

sons coming within the definition of pleader in S, 2 C. P. C. 
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7 0. C. 307. 

8. 99 T. P, Acts. 294 0. P. 0. = 0. XXI, r.\ 72 Act V of 1908S$. 83 and 
90 Trusts Act — Purchase^ of mortgagor s rights hy mortgagee at sale iti 
execution of sale of third party — Fair price— Leave of Court to bid at 
auction. 

1. That the purchase of the mortgagor’s right by his mortgagee 

extiuguished the mortgagor’.^ right to redeem', and that there- 
fore the mortgagor, had no rights which could be put up 
for sale in execution of the decree held l^y the appellants. 

2, A mortgagee does not avail himself of his position as such merely 

by bidding at an auction for his mortgagor’s property, nor does 
he gain an advantage for himself when he pays a fair price 
for the property ; such a purchase has the same effect as a 
purchase made by a stranger Ss. 294 0. P. 0. and S. 99 T. P. 
Act does nob apply. 

Note. 

R.— 8 0. 0. 327.— A sale in contravention of S. 99 T. P. Act is not void 
but voidable. 


7 0. C. 312. 

8. 2d Oudh Laws Act — Mortgage of right of occupancy sold in execution of decree 
S. 5y Oudh Rent Act, 

A person to whom a holding has been reserved under S. 25 Oudh 
Laws Act, has nothing but a right to cultivate and occupy, 
and though his rights are not governed by S. 5 he is in no 
better position than an occupancy tenant to whom that section 
applies. Ueldy therefore, that the mortgage was invalid, 


7 0. a 314. 

Ssi 67 and 99 T. P. Act — Suit by mortgagee for sale of equity of redemption of 
mortgaged-property for amount due tinder a simple money-decree, 

A suit by mortgagee for sale of equity of redemption of mortgaged- 
property for amount due under a simple money-decree is not 
maintainable. 

The result of the enactment in S. 99 is that a mortgagee who has 
attached the mortgaged-property in execution of a decree for 
the satisfaction of a claim arising under the mortgage, e. a. a. 
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claim for interest may notwithstanding S. 43 0 P. 0. include 
that claim in any suit that he may be able to bring under S. 67 
of the Act and that a mortgagee who has attached the mort- 
gaged-property in execution of a decree for the satisfaction of 
a claim not arising under the mortgage must first sue on his 
mortgage under S. 67, if his mortgage admits of such a suit, so 
that the mortgagor may exercise his right of redemption. 
Then if such a suit is brought and the mortgagor or any other 
person redeems the mortgage it ceases to stand in the way of 
the execution of the money-decree and the erstwhile mortgagee 
may if necessary proceed to enforce his attachment by sale of 
the property ; if on the other hand the mortgage is not re- 
deemed then the property is put up for sale and the creditor 
may if necessary enforce his claim under the attachment 
against the surplus proceeds if any, or if only a portion of the 
mortgaged-property has been sold against the portion remain- 
ing unsold. 

7 0. C. 319. 

Suti io $ei aside fictitious sale-deed — Art. 91 Limitation Act. 

That as the sale-deed was not intended to be operative but was a 
mere fictitious transaction no suit to set it aside was necessary 
under art. 91 Limitation Act. 

7 0. C. 321. 

Jurtsdiciion of a Subordinate Judge empowered to try appeals^ as regards appeals 
preferred to his predecessor — Receipt unregistered 

1. That power to hear and decide appeals conferred on B, under the 

Notification of 29th March 1901 included the power to hear 
and try and dispose of appeals preferred to his predecessors. 

2. That as the receipt did not purport to extinguish the mortgage 

and was not relied on for any other purpose than to prove the 
payment of a certain sum of money, it did not require to be 
registered. 

7 0. C. 827. 

S, 65 cL (e) Evidence Act. 

That a registered mortgage-deed is a public document and can be 
proved by a certified oopy^ 
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Note. 

0v6r. — 7 0. C. 365 — A certified copy of a private document cannot be uee^ 
to prove the contents of the original. 

7 0. C. 330. 

Redemption. — Second mortgagee bringing property to sale without offering to 
redeem jirst mortgage. Purchase of the equity of redemption by first 
mortgagee-merger. 

That the rights of the first mortgagee did not| merge into those of the 
mortgagor by purchase of the equity of redemption and that 
he was entitled to have his mortgage redeemed 

2. That the second mortgagee is not bound to offer to redeem the 
first mortgage before bringing the property to sale. 

7 0. C. 334. 

S$. 145 clauses (1) and (5), 435 and 439 Or, P, 0. 

In a Criminal Case it was contended that the Magistrate divested 
himself of jurisdiction by not having in his order, made under 
S. 145 (1), Cr. P. C., stated the grounds for his belief that 
there was likely to be a breach of the peace, and by not having 
under clause (3) of that section served a copy on the applicant. 
Heldy that the matters referred to were mere irregularities in 
the proceedings and did not in the least affect the question of 
jurisdiction. 

7 0. C. 336. 

Suit by a co-sharer for demolition of well or building — Remedy of non-consenting 
co-sharer agaUist the person building with the consent of other co-sharers. 

When a co-sharer has constructed a building or a well on land jointly 
belonging to him and other co-sharers without their consent, 
they are not entitled to have the well or building removed 
unless they can show material damage ov unless they have 
taken measures in time to prevent construction ; but their 
remedy is by partition. And the same principle applies to 
the case of a person constructing a well on land jointly belong- 
ing to several co-sharers some of whom do not assent to its 
construction, 
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Notes. 

B. — 11 0. C. 355, — The other co-shaiers will be entitled to have the building 
removed if they have objected to it at the first possible 
opportunity and no great injury will thereby be caused 
t^J;he co-sharer who has erected the building. 


7 0. a 338. 

Security to keep the peace after coyiviction on a Summary trial — S. 106 Or. P. G. 
— S. 323 Penal Godk — Imprisonment in default of furnishing security not 
a part of a substantive sentence — Assaults 

There is nothing in the law which prohibits the making of an order 
under S. 106 Cr. P, 0. after a conviction under S. 323 Penal 
Code, on a summary trial, and the imprisonment to be under- 
gone in default of furnishing security is not a part of a 
substantive sentence. 

The (Sentence of imprisonment in default of furnishing security not 
being in itself appealable does not become so because the person 
convicted has been ordered to find security to keep the peace. 


7 0. C. 340. 

Suit for rent of land occupied without consent of landlord— Jurisdiction as to 
question of title raised in a rent suit. 

It is the duty of a Eeveuue Court to decide every question raised in 
a rent suit an adjudication on which is necessary for the 
decision of the suit, although its decision may fiot be binding 
upon the parties in the Civil Court. 


7 0. C. 342. 

S. 60 Registration Act^Priority of mortgage executed subsequent to, over deed of 
gift executed prior to passing of Registration Act, 

That a mortgage-deed executed and registered in 1892 could not be 
allowed to prevail against an unregistered deed of gift executed 
in 1865 before the passing of the Registration Act. 

S. 60 of the Registration Act ought not to be construed with retros- 
pective effect so as to disturb titles acquired at a time when 
there was no law of registration in force in the Province, 
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7 0. C. 345. 

’Review — Ss. €23 and 626 0. P. G. *» *S. 114 ; 0, XLYII^ rr. i, 4, Act V of 
2908 Appeal — Court -fee on appeal 

1. When the admission of an application for review of judgment is 

not challenged on any of the grounds stated in S. 626 0. P. 0., 
it can not be challenged in appeal at all. 

2. A Judge who hears the case in review is not bound by the terms 

of the order admitting the review, and if the procedure adopted 
by him in hearing the case in review 'S irregular it is the duty 
of the Appellate Court on appeal to decide the case upon its 
merits 

3. When appellant seeks to escape payment of a sum decreed 

against him and to recover a sum from respondent, the Court- 
fee should be calculated on the sum decreed against him plus 
the sum sought to be recovered. 

7 0. a 351. 

Snii for value of crops distrained for arrears of rent by subtenant against 
tenant — S. 108 {c) Transfer of Property Act-^Bamages caused by reason 
of contract. 

On a suit by sub-tenant for value of the crops distrained. 

Held, that as there was no damage caused to the plaintiff by reason 
of some contracts express or implied nor the plaintiff had at 
the time of the distraint paid the rent reserved by the sub- 
lease for the period for which the arrears realized by the 
distraint were due nor the landlord who had interfered was a 
representative of the lessor, the plaintiff had no clause of 
action. 


7 0. C 354. 

iS. 5 Lunatic Estates Act (XXXV of 1868) — 8. 32 Evidence Act. Admissibility 
)f certificate of a Civil Surgeon, 

A report or a certificate by a Medical expert who was not called as a 
witness as to the mental capacity of an alleged lunatic given 
in the course of, and for the purpose of a case is not admis- 
sible in evidence in a contentious proceeding either under S. 32 
of the Evidence Act or under S. 5 of the Lunatics Estates 
Act (XXXV of 1858). 
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7 0. C. 359. 

Tre'emjption — Extension of time for payment of price by Court of appeal, 

A plaintiff in a pre-emption case cannot by filing an appeal obtain an 
extension of the time fixed for payment of the price. 

A Court of appeal has power to extend the time for gome special 
reason. 

An appellant in a pre-emption case who wishes to have the time for 
payment of the price extended is not bound to put a separate 
written application to that effect but may make the request at 
bearing. 


7 0. C. 362. 

Suit against co^sharers for possession of shamlat land and demolition of construc- 
tion thereon blocking a road — Second appeal. 

On the contention that the plaintiff having claimed exclusive pos- 
sesion was not entitled to a decree for joint possession, it 
was held (1) that even if he had done so the Court should not 
on that ground interfere in second appeal with the decree for 
joint possession if on other grounds the plaintiff was found to 
be entitled to such possession. 

2 On the finding that the road had been blocked to some extent, 
it was held that the plaintiff was entitled to the relief prayed 
for as the damage could not be remedied by a partition. 

7 0. C. 365. 

Certified Copy of registered document^ admissibility of — Public document — Ss, 65 
(e) and (/|) Evidence Act and 74 (2) Eegistration Act. 

A private registered document does not become a public document ; 
^ and a certified copy of it can not be used to prove the contents 
of the original. 


7 0. C. 369.' 

8, 526 0, P. 0. « The second schedule of Act Y of 1908, suit for division 

of joit^t property,— Art, 113 Limitation, 

1, The fact that an award has not been filed in Court does not make 
it invalid, the provisions of S. 525 being not imperative. 
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2. A suit to enforce an award cannot be treated as a suit for speci- 

fic performance of a contract within the meaning of art. 113. 

3. That where by an arbitration a property has been awarded jointly 

to some members of the family, a suit can be brought by any 
of such members against the others for the division of that 
property alone without including the property which jointly 
belonged to the whole family. 

7 0. C. 372. 

Adverse title, by tenant assertion of — J under-proprittary right — Jurisdiction 
adverse possession not sufficient to create tinder-proprietary right. 

1. When on the basis of an assertion of an adverse title by the 

tenant, an order adverse to the landlord has been passed by the 
Revenue Court, the landlord will be required to file a declara- 
tory suit. 

2. When it was proved that a person was holding under a decree 

which it was alleged created a perpetual lease in his favour, 
and that he could not claim under-proprietary rights because 
he or his ancestors had never been proprietors, a mere asser- 
tion on the part of the lessee during the currency of the lease 
that he was an under-proprietor could not create an under- 
proprietary right in his favour by adverse possession. 

Notes. 

(DR. — 12 0. 0. 15, — Cause of action for declaratory suit by landlord against 
tenant setting up under-proprietary title. 

R,— 10 I. C. 11.— (Not discussed). 

(2) Diss. — 12 0. C. 164. — In the judgment in 7 O. C. 372 pp. 378, 380, the 
remarks suggesting, that a Civil Court has jurisdiction 
in such cases to determine whether or not a lease has 
expired and make a declaration as to the incidents of a 
tenancy, are dissented from. 

(D Exp. — 14 0. 0. 196, — It is not necessary that the Revenue Court must 
uphold the assertion of the under-proprietary right before 
the landlord can maintain a suit in a Civil Court. It is 
enough if the decision of the Revenue Courts is adverse 
to the title of the landlord, 

(2) Dist -16 0 C. 163. — The*principle laid down in 7 0. 0. 372 can have 
no application where the suit is one for possession and 
not merely for a declaration. 
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8 0. C. 1. 

Suit for rectification of mortgage-bond — S. 31 Specific Relief Act {I of 1877.) 

That the alleged mistake (that instead of 2| Biswas share by mistake 
only Biswas share was entered in the mortgage-bond) could 
not be regarded as a mutual mistake, and the suit, therefore, 
was not maintainable. A mistake on one side may be a 
ground of defence or a ground for rescinding, but not for cor- 
recting or rectifying an instrument. To rectify a contract 
when tb^ mistake was unilateral and not mutual is in effect 
to make for one party a new contract different from what he 
intended. 


8 0. C. 6. 

21 (a) Specific Belief Act — Suit for recovery of money agreed to he paid on a 
mortgage — Achnowledgme^it of receipt of consideration — DamageS'-^Breach 
of contract, 

1. That the suit, for recovery of money left with the mortgagee to 

pay off the prior mortgage, was one to enforce a contract to 
lend money upon a mortgage and therefore having regard to 
S. 21(a) was not maintainable. 

2. That the suit could not be treated as one to recover damages 

for breach of a contract, and that even if treated as such, the 
sum agreed to be paid could not be awarded as damages ; 
specific damage must be proved 

Notes, 

(1) R.— lOO. C. 69. — Suit by morfgagee to recover mortgage-money not 

a suit for specific performance. 

F.— 11 0. 0. 217. — Suit for recovery of money agreed to be paid on a 
mortgage is a .suit on a contract to lend money, a suit for 
specific performance of such a contract was not maintainable. 


8 0, C. 11. 

Procedure in a suit where one party offers to abide by the oath of the other. 

In such a case the record of the Court should show what questions 
are to be decided in accordance with the oath. Held^ that the 
record of the proceedings regarding the oath was insufficient 
and that the question of law should have been decided. 
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8 0. C. 13. 

Lease^ Suit for land in possession of suocessors of lessee — Ss. 22, 127,108 (4) 
and (13) — Oudh Bent Act — S. 15 Transfer of property Act — Jurisdiction 
construction of lease — Compensation for improvements 

On the contention of the defendant that the lease was a perpetual 
lease on the strength of which their father had constructed 
wells etc., that they could not be dispossessed from the land, 
and that the suit was not cognizable by the Civil Courts. 

1. Held, that the lease was for life only. » 

2, That the defendants were not tenants. 

.S. That the suit was cognizable by the Civil Courts. 

4, That the law as to compensation for improvement by tenants 
was not applicable. 

Notes. 

(2 <fe 3) Dist. — 12 0. C. 164 — In 8 0. C. 13. — The suit was for possession 
on the allegation that the defendants were trespassers. 
It was necessary for the Civil. Court to construe those 
leases in order to determine whether the defendants were 
tenants or trespassers. 


8 0. C. 21. 

Reversioner — Suit for declaration that sale by tvidow is not binding — Content 
by some only of several reversioners to transfer — Form of relief prayed 
for^S. 42 Specific Relief — No legal necessity proved, 

1. That the case was one in which a declaration should have been 

made, and that the terras of the prayers for relief presented 

difficulty in the way of making the declaration prayed for. 

2. Consent to transfer by a widow given by some reversioners does 

not per se validate the transfer. 

3. Consent of the plaintiff’s father did not deprive the plaintiff of 

his right. 

Notes. 

(2) F» — 2 0. C. 104. — The value of such consent depends upon the cir- 
cumstances of the case. 

(2) F. — 1^ 0. C. 170 — The legal efficacy of a consent given by reversioners 
is to be attributed to the fact that it constitutes evidence 
of the proprietry, if not the actual necessity, of the 
ti^ansaotion. 
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8 0. C. 30. 


Suit for declaration of under-proprietary right — Cause of action — Frescription, 

That the plaintiff^a cause of action to sue for a determination of his 
rights arose when the decree for enhancement of rent was 
passed against him and that he has required title by pres- 
cription. 

Notes, 


Dist. — 11 0. 0. 240 — In 8 O. 30, the plaintiff had resisted a notice of ejectment 
on the ground that he was an under-proprietor, and the 
notice was cancelled. He continued to hold on the same 
terms until settlement when he was recorded as an occu- 
pancy tenant. Mr. Wells held that he had acquired a 
title as an under-proprietor by prescription. But in 
11 0. 0. 240, no under-proprietary title was claimed but 
land was claimed as a good deal of money had been spent 
on it. 

R. — 12 0. C. 164 — If the suit to contest the notice of ejectment is dismissed 
on the ground that the plaintiff is a tenant he can sue for 
a declaration that he is under- proprietor of the land, 

Dirt.-S I. 0, 710 — In order to enable the tenant to acquire under-pro- 
prietary right by prescription, the tenant must show that 
he put forward a claim to such right to thq knowledge 
of the landlord and that an adverse order was passed by 
the Court in his presence. 

F. — 10 1. C* 11 (13) — The cause of action for the declaratory suit accrued 
on the date of the order passed by the Revenue Court, 
and as the suit had been brought immediately after the 
passing of an order by the Revenue Court it was well 
within limitation. 


8 0* C. 33. 

Redemption suit — 8, 86 Transfer of Property Act — Adverse possession. 

That from the^date when the time agreed upon under a foreclosure 
decree expired, the mortgagee held possession not as mort- 
gagee but as an absolute owner and had acquired a title to 
to the property by prescription independently of the right 
to foreclosure which they had under the decree. 
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Notes. 

Diet— 9 I. C. 431— In 9 I. C. 431, the possession of the mortgagee was not 
nnlawfal He had been put in possession by the consent 
of the mortgagor. 

8 0. C. 37. 

Resjudicata — Decision of question of law. 

Heldy that the previous decision that the bond in question was invalid 
was res- judicata, although that decision may have been 
erroneous. 

Notes. 

R. — 10 0. C, 145. — That the decision in the first suit was in fact that the 
suit was premature and this decision being on a question 
of law was res-judicata between the parties. 

8 0. C. 44. 

Judgment — Procedure as to recording of — 8. 2o Act /X of 1887. 

That even when exercising Small Cause Court Jurisdiction a Court 
is bound to place on record something to show that it has con- 
sidered the evidence adduced before it. 

Note 

B,-8 0. C. 290 — The judgment of the Appellate Court should give all the 
particulars mentioned in S. 674 C. P. 0.=0. XLI, r. 31 
Act V of 1908. 

8 0. C. 45. 

Ss. 8y 11 j 14., IS and 22 cl. (6) Act I of 1869 — Primogeniture Sanad - Mahome- 
dan Law. Setting up new cose in appeal. 

1. That the estate was not taken out of the provision of Act I of 

1869 by the fact that S’s name was only entered in Lists I and 
II after her demise, and that the plaintiff’s case was governed 
by the ordinary Mahomedan Law. 

2. That the plaintiff could not be permitted to set up an entirely 

new case in appeal. 

Notes. 

(1) R.-16 0.0. 291 — In 8 O. C. 45, it was heldy that a person who succeeded 

to a taluqa before passing of the Oudh Estates Act of 1869 
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was not an beir or legatee, and that tbe estate of such 
heir or legatee would not be governed by Ss, 14 and 22 of 
Act I of 1869. 

R, — 22 I, C. 267 — As to tbe history of tbe case. 


8 0. a 55. 


Witnesses-^Procedure as to trial of Sessions cases. 

It is not proper for a Sessions Judge to refuse to allow the prosecutor 
to call bi^ witnesses in the order he chooses. 


8 0. C. 57. 

Pre-emption — Payment of purchase money ^ out of Court — S. 15 Oudh Laws Act. 

No payment except a payment made directly into Court should be 
held valid. 

Notes. 

R — 14 O. 0. 85 — The payment must be made in Court whether the decree 
does or does not provide for such payment into Court. 


8 0. C. 59. 

S. 265 0. P. C.f=*S. 54 Act V of 1908. S. 69 Oudh Land Revenue Act, duris^ 
diction of Civil Court — Suit for partition. 

A Civil Court which passed a decree for partition of a share of an 
undivided estate paying revenue to Government has no power 
to order the Collector to effect the partition ; but the decree- 
holder should apply to the Collector to have his share par- 
titioned. 


8 0. C. 61. 

Lease for life — Construction of lease. 

At the first regular settlement, S claimed under-proprietary rights 
in a certain village against the Talukdar, and on his claim 
being dismissed, he obtained a lease of it at a certain annual 
rent In 1877 in a suit instituted by him to contest his 
liability to ejectment under a notice issued by the Talukdar 
a compromise was effected and embodied in a lease, dated the 
8th June 1877. In this document it was agreed that S would 
remain in possession of the village on payment of rent, &o., 
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that the relations which existed between him and the Taluk- 
dar should continue, and that the latter promised never to 
eject S so long as he paid what was due from him and 
remained obedient. ITeld^ that the lease of the 8th June 1877 
was for S’s life only, and that the Talukdar became entitled io 
possession on his death. 

Note, 

Cite ~12 0. C. 164.— 


8 6. C. 65. 


Cause of action — Abandonment of claim— Estoppel — Causes of action arising on 
different dates and referring to different properties — Code of Civil Froce- 
dure^ Ss 23 and 43. 

One M. B. died in 1865. His mother was recorded as sole owner of 
his estate, and after her death in 1870 M. B’s two widows B 
(the plaintiff’s sister) and I F. were recorded as owners. B 
died in 1888 and her half share was recorded in the name of 
I, P. In 1894, the plaintiff’s nephews (sons of her brother 
M. A. and M, both of whom had died in 1890 and 1891 respec- 
tively) succeeded in obtaining possession of the estate. The 
plaintiff sued her nephews first in 1895 for arrears of mainte- 
nance based on ftn agreement with her brother, but the suit 
was compromised, and secondly in 1899 for her share as a 
sister in the property left by B, which was decreed in her 
favour. A few years after, she brought the present suit to 
recover (1) the whole share which M inherited from B, (2) 
the whole of the property which M inherited from his father. 

Held, that the plaintiff was not bound to include the present claim 
either in the suit of 1895 or in that of 1899, as there were two 
different causes of action, nor would it be right to infer from 
the plaintiff’s inaction in 1895 and 1899 that she intended to 
abandon her present claims. 

Note. 

It, — 12 0. C. 347. — On the facts of 8 O. C. 65, the rule of res-judicata was 
clearly inapplicable. 
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8 0. C. 75. 

Fortclosure decree — not made absolute — Ss. 88 and 89 T. P. AcL 

It is necessary to have a decree under S. 88 made absolute before 
executing it. 

8 0, a 77. 

Bond — Art. 80 sch. ii Limitation-^Meaning of “ single bond'* and ^^hond subject 
to a condition ” in art. 60 ayid 68 sch ii Limitation. 

Bond executed (Sn May LStli, 1900 — The principal sum to be paid after 
2 years and interest after every 3 mouths ; in case of default 
the creditor entitled to realise the whole debt vrithout waiting 
for the completion of the term. Only Rs. 4 paid in September 
1900. 

On a suit instituted on March 3rd 1900, held 

(1) That the suit was barred by limitation 

(2) The meaning of single bond ” in art. 66 and * bond with a 

condition ’ in art. 68 explained. 

Notes. 

E.-14 0. 0. 129 — In 8 0, G, 77, the relevant article was art. 80 of the first 
schedule Limitation Act (IX of 1908). 

Dist. — 16 0. C. 38. — In 8 0. 0. 77, there was no convenant in that hypothe- 
cation bond expressly permitting the creditor to ^ wait for 
the expiry of the longer term or to sue before the expiry 
as he thought proper where such a covenant exists, the 
question is not one of waiver, but of a pure contract and 
the creditor is entitled to adopt either of the two alter- 
natives expressly contemplated by the bond arts. 65 or 80 
applies to such cases. 

8 0. C. 81. 

Reversioner — Alienation by widotv — Nearer-reversioner alive — 42 Specific 
Relief Act, 

That as a nearer reversioner was alive when the suit was brought, 
the suit was not maintainable by the plaintiff in the absence 
of an allegation or proof of collusion. The fact that the 
nearest reversioner died after the suit was brought could not 
make the suit, which was not maintainable at the time of 
its institution, maintainable afterwards. 
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8 0. C. 64. 

Jurisdiction — Determination of the effect of the terms of lease within' the exclusm 
Jurisdiction of Rent Court. 

I. That the defendant never having set up a proprietary or under 
proprietary title, no cause of action had accrued to th€ 
plaintiff to seek, from the Civil Court, the declaration that the 
defendant had no proprietary or under^proprietary right in the 
land. 

2* It was exclusively for the Rent Courts to determine whether the 
defendant was liable to ejectment under the terms of the lease. 

Note. 

s. — 12 0. 0. 84 — Burden of proving under-proprietary right. 


8 0. C. 86. 

Rateable distribution-^ S. 295 0. P. 0. » S. 73 Act V of 1908. 

That the object of S. 295 C. P. C., being to provide for rateable dis- 
tribution of assets upon which two or more persons have 
equal claims, the words ** against the same judgment* debtor ** 
must be read as referring more to the property which a judg- 
ment-debtor represents than to the person against whom 
execution has been sought. The test of the application of 
S. 295, is not whether the decrees have been passed against 
the same judgment- debtor, but whether the applicants for a 
rateable share have applied for execution against the same 
j udgment- d ebtor . 

Note. 

E.— 10 0. 0. 129.— Right of decree-holders to rateable distribution where 
decrees against estates of different persons but where same 
persons are judgment-debtors. 


8 0. a 91. 

Joint trial — Ss. 109^ IlOy 112 and 117 Or, P. 0. 

That proceedings under Ss 109 and 112 against one person shall 

not be amalgamated with proceedings under 8 b. 110 and 112 
against another person. 
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Under S. 117 Cr. P. 0, a Magistrate is not empowered to deal in one 
and the same enquiry with a person called upon to give security 
under S. 109, and another person called upon to gite security 
under S. 110. 


8 0. C. 94. 

Oustom — Proof of — Value of Wajib-ul-arz — 8> 35 Evidence Act — HeAtsay em~ 
dence — Admissiqpi of as regards relationship^ custo7n — S. 32 (4) dnd (5) 
Evidence — Presumptions as to statement of a, witness regarding facts occurred 
in his life-^time and ihose occurred before his birth — Exclusio^i of daughters. 

1. There is no objection to a party pleading that a custom obtains 

both in a family and in the tribe to which that family belongs, 
but he must prove that the custom is binding on the family 
whether he confines his evidence and plea to the family 
or not. 

2. Oustom — A custom to be valid must be ancient, continuous, 

reasonable and definite, and all this must be established by 
clear and unambiguous evidence. 

3. Value of Wajih-ul-arz as record of custom — It is generally more 

valuable as a record of opinion of persons presumably ac- 
quainted with the custom than as an official record of custom ; 
but if duly attested by Settlement officials and signed by 
Zemindars, it must be admitted in evidence under S 35 
Evidence Act. 

4. Hearsay evidence, upon the questions (a) whether A survived j 

(6) whether A at the time of his death was joint or separate ; 
(c) the grounds of the opinion of a deceased person as to the 
existence of a custom, could not be proved under S. 32(4) and (5). 

5. When a witness speaks to facts w hich occured in his own life- 

time in his own family village or neighbourhood, after he 
emerged from childhood, it may be presumed that he is testify- 
ing to his own knowledge, but when he speaks of instances 
of the application of the custom or particular facts which 
occurred before he was born and he does not give the source 
of his information, it cannot be presumed that he is repeating 
information acquired from his father or grandfather or some 
other person who would be likely to have been aware of the 
facts. 
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6. Documents relating to gaddi-nashtnt estates were admissible 

although they related to estates which devolved upon a sin- 
gle heir. 

7. That among Jangra Songarha ChauJiam daughters were excluded 

by brothers and male collaterals however remote. 

Note. 

(2) P. — 15 0. C. 24j 7. — A custom to be valid must be ancient, continuous, 
resonable and definite and all these elements must be 
established by clear and unambiguous evidence. 


8 0.0. 115. 


Restitution against a 'person not 'party to decree passed on appeal^ claim for — 
5. 68S 0. P. C.«S. 144 (1) Act V of 1903. 

Restitution cannot be obtained against a person who was not a party 
to the decree passed on appeal. 

Note. 

— 16 0, 0. 225 — S. 144 of the present Code does not provide for the 
execution of the appellate decree but requires the Court 
of first instance, to cause such restitution to be made as 
may place the parties in the position which they would 
have occupied but for such decree as had been varied. 


8 0. C. 116. 


Pleadings — Setting a new and inconsistent case not made out in the plaint. 

In a case in which the plaintiff claimed Rs. 2,000 in Government 
Notes on the allegation, that they had been transferred to her 
under registered- deed by the defendant’s father on account of 
her having refrained from making objections to the grant of a 
succession certificate to him, it was held that she could not 
afterwards be alio weed to abandon the case made out in the 
plaint and set up a new and inconsistent case that the deed 
was an agreement to transfer in consideration of natural love 
and affection. 
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8 0^ C. 118. 

Award by Collector mthout giving objector opportunity of stating his case before 
him Ss, B {c)^ 9^ 11 and 18 Land Acquisition Act of 1904, 

That having regard to the provisions of Ss. 3, 9 and 1 1 there was no 
legal award, and the Court should have refused to proceed on 
it until the provisions of the law had been complied with. 

Note. 

♦ 

— 9 0. 0. 311 — Four of the six appellants having refused to accept the 
award, the Collector made a reference to the District Court 
under S. 18 Land Acquisition Act which that Court re- 
turned in accordance with the decision in 8 0. C. 118. 


8 0, C. 121. 

pre-emption — Sale of transferable right in land — Subordinate or underproprie- 
tary tenure — Ss, 6^ 7, 9 and 10 Oudh Laws Act. 

1. Pre-emption could be claimed in respect of a sale- deed which 

purported to create a birt right in favour of the purchaser sub- 
ject to the payment of eight annas as Government revenue to 
the vendor, 

2. That a right of pre-emption arises in the case of a sale whereby a 

person does not convey all his rights in the land but only 
carves out a subordinate tenure. 

Notes. 

10 0. C. 348 — The vendor in 8 O, C. 121 was himself the full owner 
of the property transferred but in 10 O. C. 348, the vendor 
was an under-proprietor — A perpetual lease is not a sale. 

(1) P, — 14 0. C. 41 — That a ttV^-deed was the sale of a transferable right 
within the meaning of the Oudh Laws Act. 


8 0. C. 124. 

Beversioner--">Abatement of declaratory suit by reversioner on his death. 

1 There being no privity of estate between one reversioner and 
another, each must claim in his own right from the last male 
holder of the estate. 
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2 That the right of a contingent reversioner to maintain a declara- 
tory suit does not survive to the person who on the plaintifE’a 
death becomes the next reversioner and that such a suit abates 
on the death of the original plaintiff, 

8 0. C. 128, 

Ss. 176 and 177 I. P. Code — Ss, 46 and 55 N.-W, P. and Oudh Land Revenue 
Act. (^111 of 1901). 

To justify conviction under S. 46 (Act HE of 1901) read with S, 176 
Penal Code it must be proved that a paitioular Patwari or 
Kanungo asked a particular zamindar for information, and 
that information was either refused or when given was false. 
Unless a requisition to furnish information is made and 
the information is refused or, if furnished, is found to be 
false, no conviction can be sustained. It is no offence on the 
part of the zamindar merely to abstain from going to the 
patwari in order to mention to him that the rent of a tenant 
or tenants has been enhanced. 


8 0. C. 132 

Clog on equity of redem'qfHon — Deeds of further charge on 'projperty previously 
mortgaged — Bonds stipulating repayment of money borrowed within time 
fixedy for redemption of a previous usufructuary mortgage — Tra^isfer of 
Property Acty 1882 Ss. 60 and 61 — Foi'eclosurcy suit for. 

The predecessors in title of defendants moi'tgaged with possession 
the property in suit for Rs. 1,000 by a deed executed on 16th 
July 1891, and on the same day borrowed a further sum of 
Rs. lOO^upon the same security. On the 13th June 1992, 25th 
March 1894 and 15th October 1895 they borrowed further 
suras. The deeds of those dates were registered and recited 
that the aforesaid property was held upon usufructuary mort- 
gage by the plaintiff under the deed of July 16th, 1891, that 
the sums now borrowed should be paid with interest within 
the time fixed in the original mortgage-deed, and that the 
mortgagors should not be able to redeem the mortgage without 
payment of the amount due on the three subsequent deeds. 
The plaintiff brought a suit to foreclosa his mortgage claiming 
the amount due under all five deeds. The defendants admitted 
that the money secured by the deeds of July 16th, 1891 was 



318 


“digest and easy beeeeencek. 


>1 

due, but denied that the last three deeds created any further 
charge on the property, 

Edd^ (per Wells, A J. C.) that the three last deeds which practically 
amounted to fresh mortgages were not a clog on the equity of 
redemption and haying regard to Ss. 60 and 61 of the Transfer 
of Property Act, the plaintiff could enforce them against the 
defendants. The principle on which the prohibition of clog- 
ging mortgages is based is oue of equity, that when a man is 
borrowijag and pressed for money he may not have to assent to 
unreasonable terms, and therefore in the mortgage-deed there 
must not be any provision which fetters his right to redeem. 
But this principle does not apply to a case when a man 
has deliberately increased the amount of the mortgage-money 
by taking further loans, and equity will not deprive the mort- 
gagee of his dues. 

fieZd, (per Scott, J. 0.) that the three last deeds did not create mort- 
gages or practically amount to fresh mortgages, but that; 
having regard to the provisions of S. 60 of the Transfer of Pro- 
perty Act they did not clog or fetter the defendant’s equity of 
redemption and could be enforced. 

Note, 

(1) Dist. — 8 0. 0. 227, (232).— The Judgment in 8 0. C. 132 is only 
authority for holding that where there is some kind of a 
definite engagement that a mortgage can not be redeemed 
without paying off money due on some deeds of further 
charge, such further charge must be redeemed But in 
8 0. C. 227 there was no definite engagement. 


8 0. C. 140. 

Suh-mortgagee — Effect of redemption of original mortgage. 

That a person who accepts a sub-mortgage of property does so at the 
risk of his security disappearing by redemption of the original 
mortgage and that his interest in the property continues only 
so long as his mortgagor has interest in the property. 

Note. 

Not F.-12 0. C. 260. — That a mortgagor is bound by a sub-mortgage of 
which he has notice. He cannot destroy the security of 
^b-mortgagee by redeeming the mortgage* 
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8 0. C. U2. 


Oustoni’^Exclusion of females — Necessary p7'oof — Wajtb’uUarz. 

A custom can be proved otherwise than evidence of instances in 
which it was acted on. 


8 0. C. 143 (R C.) 

Estoppel — Compromise — Decree of Court passed on basis of compromise. 

When a party had absolutely renounced all his interest for valuable 
consideration and such renunciation was evidenced by a deed 
of compromise filed in the suit and by a decree of Court passed 
thereon, the party filing such compromise was estopped from 
subsequently challenging it. 


8 0. C. 145. 

Under -proprietary right. — Bnrden of proof — Jurisdiction of Civil Courts. 

1. The Civil -Courts could not decide whether the defendant was an 

ordinary tenant or tenant with a right of occupancy ; all that 
it could do was to settle whether the defendant had or had 
not an under-proprietary right. 

2. That the fact that in the settlement records, the defendant was 

recorded as a tenant of the land raised the presumption that 
he was only a tenant and it was for him to rebut this 
presumption. 

5. In order to establish an under-proprietary title it was necessary 
to prove. 

(1) that he had formerly been a proprietor, 

(2) that the land in suit had been held by him or some person 

from whom he inherited at some time since the 13th 
February 1844, and 

(3) that this had been held by such persons as sir or nanJcar 

when he was in proprietary possession. 

Notes. 

R, — 9 0. 0. 167. — Merely having been at some time a proprietor and having 
been allowed to hold since annexation at a favourable rate 
of rent will not entitle any one to a decree for an under- 
proprietary right or to separate plots of laud as sir. 
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{[^^3 I. 0, 408. —The provisions of Snb-Setfclement Act are not necessarily 
exhaustive, and an under-proprietaiy right can also be 
established by evidence of some specific grant or by an 
acknov^edgement by the superior proprietor. 

R.-8 L 0. 691. — Where a person at the time of regular settlement claimed 
certain land as sir and also certain nanhar rights and 
was decreed by the Settlement Courts only heritable 
and non- transferable rights, subject to the payment of a 
fixed amount of j^ent : Held^ that he could not subsequent- 
ly elaim under-proprietary rights with respect to the 
same land. 

K, — 14 0. 0. 196. — An under-proprietary right by prescription must be 
proved in accordance with conditions laid down in 8 
0. C. 145. 

B,— 15 0. C. 33.— A claimant to under-proprietary right on the basis of 
prescription is bound to prove his claim according to the 
provisions of the Oudh Sub-Settlement Act of 1866. 

8 0. a 150. 

Time requisite for obtaining copy — Application for copy to he sent hy post — 
Limitation. 

Where an application is made for a copy to be sent by post, and 
instead of the copy being so sent to the applicant merely a 
notice is posted on the board that the copy is ready, the 
applicant is entitled to have the time up to the delivery of 
copy to him deducted from the period of limitation. 


8 0. C 162. 

Attachment^ removal of — 8. 276 P. (7. = 5- 64 Act V of 1908- 

1, That the mere fact of an application for execution having been 
struck off the file does not necessarily imply that the attach- 
ment has been removed, nor can such removal be inferred from 
the mere fact that the decree holder erroneously applies for 
a fresh attachment. It is only where the execution case is 
struck off after a complete termination of the case and the 
execution proceedings are put an end to, that such an inference 
can be drawn. 



AND EAST RBFB:BSNC£R«” 3Sl 

2. That under the circumstances of the present case the attachment 
has not been withdrawn. 

Notes* 

E.-8 1. C. 727. — An order directing an application for execution to be struck 
off the file does not in itself necessarily involve the 
removal of the subsisting attachment. 


8 0. C. 156. (P. C*) - 27 All 271. 

Sale~deed — Voidable and not void — Failure of consideration — Champerty. 

QamhUng in litigation — Plea of failure of consideration by third party. 

1 . That the appellant not being a party to the sale-deed could not 

challenge it merely on the ground of failure of consideration, 
and that it was not enough for a trespasser seeking to main- 
tain possession against a purchaser from the rightful owner, to 
make out that the sale-deed in favour of the respondent was 
merely voidable. He must have also shown that it was abso- 
lutely void 

2. That in the present case there was nothing extortionate, or un- 

reasonable in the terms of the bargain, no gambling in litiga- 
tion, and nothing contrary to public policy. 

Notes. 

Bf.— 10 0. 0. 173 (178) — Not discussed. 

0. 0. 139 — S 0. 0. 155 does not touch this point because there had 
not been an out and out sale. 

Dist* — 10 0. 0. 136 — The ruling in 8 0. 0. 155 is wholly different from 
16 0. C. 136. In the former the vendor never impeached 
his deed as being a valid transfer of the property. On 
the contrary he had affirmed it. The case cannot be 
relied upon as a guide to the true construction of the 
agreement in 16 0. C. 136. 


8 0. C. 161. 

8. 294 0. P. 0. » 0. ZZJ, r. 72 Act V of 1908 — Btep^n-aid of execution--^ 
Art. 179 (4) Sch. ii Limitation Act. 

An application under S. 294 0, P* 0. is a step-in-aid of execution. 
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8 0. C. 166. 

Recovery of money upon an existing consideration which afterwards fails, suit for 
•^Compensation for breach of an implied contract between mortgagor and 
and mortgagee — Arts, 97, 116, 116 and 120 Limitation — 8. 68 Transfer of 
Property Act. 

In 1869, K mortgaged a grove with possession to S and Z. In 1882, 
S having died sub-mortgaged the grove to B with possession. 
In 1883 heirs of S sued Z for half the share and got posses- 
sion, In 1891, heirs of B transferred their rights to H. In 
1899, K sued the representatives of S, Z, and B for redemption 
and obtained possession in December 1899. On 3rd March 
1903 sued representatives of B to recover what was due under 
the mortgage of 1882. 

Held, that suit was for the recovery of money upon an existing con- 
sideration which afterwards failed, and was barred under art. 
97. 

2. Where there is no express contract in a mortgage-deed that the 
mortgagor will secure the mortgagee in possession of the 
property, such an implied contract can only be derived from 
provisions of S. 68 of the Transfer of Property Act and the 
period of limitation for compensation for a breach of it is 3 
years from the date of the breach under art. 115, Held, 
therefore, that the suit even if considered to be one for com- 
pensation for breach of contract, was barred when brought on 
the 3rd March 1903, the breach having occurred in December 
1899. 

8 0. C. 172 

S. 127 0. P, 0.« 0, XI B. 11 (Vof 1908) and 8. 136 0, P, 0. XL r. 21 
(V of 1908). 

That no order under S. 127 C. P. 0., can be passed until there has 
been an omission or refusal to answer interrogatories and 
that the order to answer interrogatories contemplated by 
S. 136 upon failure to comply with which the party in default 
is liable to have his defence struck out, is an order passed 
under S. 127. 
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8 0. C. 174. 

Vndwproprietor — Illegal ejectment by landlord — S. 108 (10) Oudh Bent Act 
JuTiidiction. 

1. That a suit by an under-proprietor for the recovery of the occu- 

pancy of land from which he has been illegally ejected by the 
landlord is not cognizable by the Civil Court. 

2. That the jurisdiction of the Rent Courts is not ousted by a denial 

on the part of the landlord of the status of the under-pro- 
prietor. 

Notes. 

(1) Diss« — 9 5. C. 37 — A suit for possession as under-proprietor by one who 
has been ejected as ordinary tenant is cognizable by a 
Civil Court. 

(1) B.-12 0. C. 90. — When an under-proprietor does not allege possession 

or when his suit under S. 108 (10) is thrown out by the 
Revenue Courts he can sue in the Civil Courts. 


8 0. a 177. 

Adverse possession — Possession of ivaste land, jungle land, tank land^Act 12i 
sch ii. Limitation Act — Presumption. 

1, Where a talukdar sues for possession of waste land, jungle land, 

tank land &c., situate in his taluka, prima facie evidence of his 
possession within 12 years anterior to the date of suit must be 
given, but in determining this question evidence "to physical 
acts of enjoyment and user indicating possession is not 
necessary. 

2. The talukdar’s title having been established, his possession if 

shown to have existed at some prior pei'iod should be presumed 
to continue until possession as taken of by another person in 
an exclusive manner. 

A talukdar may be in possession of such lands without actual user 
of it, and a person does not necessarily disposses the owner of 
the land by plainting trees or by cultivation — To dispossess 
the owner, he must assert clearly that he claims the right to 
hold possession as owner, or his conduct must be such as to 
amount to an assertion of an intention to exclude the actual 
owner. 

8. The meaning of the term “ possession explained. 
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Notes. 

(I) R-9 0.0. 33 — Presumption as to possession of waste land. 

B, — 8 I. 0. 708 — Structures of a purely temporary nature, made by a tenant 
for the convenience of his house, do not constitute such 
an assertion of right on the part of the tenant as would 
justify the conclusion that he meant by erecting such 
structures to set up a claim to the ownership of the soil, 
and can, therefore, be no evidence of adverse possession. 

(1) B, — 12 0. 0. 58-^That 8 0. C. 177 is an authority for the general pro- 
position, that possession as a rule follows the title of the 
true owner it can be shown that he has been ejected from 
any specific plots — Possession of part is possession of the 
whole. 


8 0. C. 184. 

Mahomedan Law^Inheritance — 8h%a Mahomedan dying tvithout heirs. 

That the property of a Shia Mahomedan dying without heirs 
escheats to the Crown. The rules of Mahomedan Law that 
such property goes to Mujtahids <fec., must now be considered 
obsolete. 


8 0. Q. 186. 

Fre^wnption — Fight of pre’^emptor to execute decree passed in favour of the vendor 
—5. 272 0. P. 0.=0. XXI, r. 63 Act V of 1908. 

S brought a suit, against B, a trespasser for possession of a house and 
land. During the pendency of the suit, S sold the village to A. 
whose name was entered on the record as plaintiff. The decree 
was passed in favour of A. Before execution of the decree, M 
brought a suit for pre-emption against A and got a decree. 

Seld, that M was entitled to execute the decree passed in favour of A. 

8 0.C. 189. 

Application to set aside a sale — Purchaser of property after attachment S. 310A 
0. P. a=0. XXI r. 89 (F of 1908). 

A purchaser of property after attachment is entitled to make an 
application under S. SIOA. 
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8 0. C. 191. 

Mimn^Oompromise hy guardian without have of the Court — Act 144 sch, %i Li- 
mitation's, 462 a P. C.=0, XXXII, r. 7 Act V of 1908, 

1. Held, That a suit for possession by a minor alleging that ho was 

not bound by the compromise or decree passed thereon was 
governed by art. 144. 

2. That the compromise and the decree thereon were under S. 462 

void. 


8 0. C. 193. 


Hard and unconscionable bargain. Undue influence-- Money advanced under 
pressing necessity. 

The fact that the money was advanced under pressing necessity would 
not make the transaction hard and unconscionable. 


8 0. C. 197. 

Lease — Execution of S. 3 Registration Act — {III of 1877) Suit by lessee to 
recover rent from tenant — Lease includes kahuUat, 

In a suit for recovery of rent, the defendant admitted in his written 
statement, that the plaintiff was lessor of the village but 
subsequently contended that no lease was executed by the 
lessor in favour of the plaintiff who has merely executed a 
habuliat which was registered. 

Held That the defendant could not be allowed to deny that the 
plaintiff was lessee of the village. 

2. That under the Stamp Act and 8. 3 of the Registration Act ‘ lease * 
includes kabuliat and that it need not be executed by the 
lessor. 


8 0. C. 200. 

Compensation.— Illegal enforcement of payment of Nazrana, Ss. 17, 108 {9) 
Oudh Rent Act — Jurisdiction. 

The term * illegally enforced * cannot apply to something which is 
to be done by process of law. 

To realise a sum as Nazrana under a threat of ejectment is not *Tllegal 
enforcement of payment of rent under S. lOS (9). 
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The suit for oorapensation for illegal enforcement of payment of rent 
under a threat to eject the plaintiff is not cognizable by a 
Rent Court. 


8 0. C. 202. 

Fr$*eiinpHon — Bight of auction purchaser to pre-empt property sold to another 
person prior to confirmation of sale — S. 316 0. P. 0.=S. 66 ^ 0, XXI, 
r, 94 (V of 190S), 

That a transfer o"£ a share in a village did not give a right of pre- 
emption to a person who had been declared the purchaser of 
another share at an auction, but had not at the time of the 
transfer obtained confirmation of the auction sale or a sale 
certificate. 

Note. 

E.-10 0. 0. 273 — Right acquired by auction purchaser before confirmation 
of sale. 


8 0. C. 206. 

Jurisdiction — Suit for profits against the heirs of Lambardar. 

A suit for profits collected by deceased Lambardar against his son 
Tvho himself is appointed Lambardar should be laid in a Civil 
Court. 

Note. 

App.-8 0. 0. 257 — Suit by tenant against landlord and his agent for con- 
pensation for illegal ejectment was not cognizable by the 
Civil Courts. 


8 0 . a 210 . 

Disqualified proprietor-— Burden of proof in case of allegations of fraud and undue 
influence — Pleadings. 

1 A Disqualified proprietor is not incompetent to borrow money. 

2 The disqualified proprietor should prove that the transaction was 

unconscionable. 

3 It is incumbent on the party who seeks to set aside a contract on 

the ground of undue infiueuce or fraud, to give in his pleadings 
full particulars of the circumstances on which he relies as the 
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basis of his plea. It is not enough to assert that fraud vitiated 
the transaction. 

4. If a contract at its inception and completion cannot be impeached 
as unfair, a Court cannot impeach it subsequently because a 
small pecuniary liability has grown into a big one. 

8 0. C. 227. 

Redemption '^Construction of deed of further charge — Penalty in case of default 
in payment at the stipulated time. 

1. Construction of deed of farther charge. 

2. That the penalty of Rs. 1/8 per day from the date of defaalt was 

an unconscionable one and should not be enforced in full, 

8 0. C. 233. 

Redemption — Mortgage of 1849 in which no time for redemption was fixed. S. 3 
of Act XIII of 1866 — arts. 134 and 144 sch. ii Limitation Act — Bes- 
judicata, — Admission of Counsel on pomt of law, 

1. That an erroneous admission of the plaintiff’s counsel before 

the Court on a point of law was not binding on the plaintiffs. 

2. That Act XIII of 1866 did not apply where no time for redemp- 

tion was fixed in the mortgage-deed and S. 3 of the Act did 
not bar the suit. 

3. That art. 134 Limitation Act was no bar as the word “ purchase** 

in that section did not include a ‘ mortgage’ 

4. That the suit having been brought after more than 12 years from 

the date of J’s purchase was barred by art. 144. 

5. That the suit which was brought by D (Manager of the Joint 

family) for redemption of the mortgage in 1868 and which 
was decided against him operated as res- judicata in the present 
suit. 


8 0. C. 241. 

Extension of time fixed in a decree. 

The Court had power to extend the time laid down in the decree. 
Note. 

Dist. —16 0. 0, 5. — In 8 0. C. 241, the decree was passed subject to plain- 
tiff’s taking out Letters of Administration within a cer- 
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tain period. A Court cannot extend the time £xed in a 
pre-emption decree for the payment of purchase money 
after the time fixed has expired. 

8 0. a 245. 

Ss* 124 f 125 and 126 Or. P. 0 . — Security for good behaviour — Order ^passed 
without notice to parties. 

The order of the District Magistrate cancelling an order of Deputy 
Magistrate (accepting security) without giving notice to the 
parties ^Yas illegal. 

8 0. C. 249. 

Building erected without sanction — S. 147 N. W. P. and Oudh Municipalities 
Act I of 1900 — -Second prosecution. 

A person was convicted under S. 147 of the Act for failure to comply 
with a notice issued under S 87 (5) of the .\ct. As he failed 
to remove the wall in question, the Municipal Board served him 
with a fresh notice under S. 87 (5) and when he failed to 
comply with it prosecuted him again under S. 147. The 
Magistrate then sentenced him to pay a fine of one rupee a 
day till he removed the wall. 

Reldf that as the Magistrate at the first trial had refused to inflict 
a daily fine he was not competent to inflict such a fine on the 
second trial. 

Note, 

Digs, — 11 0. C. 122 — That the words “ first conviction ” in Ss. 132 and 147 
make it clear that the Legislature contemplated a con- 
viction for an original offence or disobedience of a lawful 
order and subsequent convictions for a continuation of or 
persistence in an original offence or disobedience— In 8 
0. 0. 249, the reason for setting aside second conviction was 
erroneous. 


8 0. C. 251. 

Oosts-^Second Appeal— 5. 584 0. P. S'. 100 Act V of 1908. 

A second Appeal lies against an order about costs only, if the order 
of the 1st Appellate Court is contrary to some specified law in 
the ordinary sense, and there is thus some ground for an 
appeal under S. 584 0. P. C. 
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8 0. C. 254. 

Auction purchaser — UeetihiHon of mesne •profits to Judgment^ debtor S$. 244 
0. P 0. ( = 5. 47 ) 012 0. P. 0. (0. XXI r. 92) 583 G. P. C. 

( « S, 144 (i ) and 588 0. P, G, 8. 104 ; 0, XLIII r. 4). 

1. That the question whether the sale was a valid one or otherwise 

was a question between the parties to the suit in which the 
decree was passed relating to the execution of the decree and 
as such was covered by S. 244 (c). 

2. That the order setting aside the sale could be treated as a 

decvee and the application under S. 583 C. P. C. was main- 
tainable. 


8 0. C. 257. 

S. 108 cl. 9 (o) Oudh Rent Act — Jurisdiction — Revision 8. 622G.P.0*<=> 
S, 115 Act Vof 1908. 

That S. 108 cl. 9 (c) excludes from the jurisdiction of Civil Courts, a 
suit brought by a tenant against his landlord and the agent 
of the landlord. 


8 0. C. 261. 

Appeal — Dismissed in default 07 i the adjourned date — Appeal treated as an 
application for revision — Ss, 556 and 558 G. P. G. — O. XLT^ rr. 17 ^ 19 ^ 
{Y of 1908). 

1. Where the appellant did not appear on the adjourned date, the 

appeal should not have been dismissed in default but decided 
on the merits. 

2. Where an appeal is dismissed on the adjourned date in default, 

the proper remedy is to apply for revision of the said order. 

3. Appeal treated as an application for revision. 


8 0. C. 263. 

Arbitration — Reference by agent having no express power to refer — Subsequent 
ratification. Chapter XXXVII G. P. 0. «=»The second schedule. 

li That the Chapter XXXVII of the Code of Civil Procedure relat- 
ing to arbitration applies also to execution proceedings. 
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2. Where the principal subsequent to the reference ratified the 
conduct of hfs agent, such ratification cured the defect in 
procedure. 

Note. 

R,— 9 I. 0. 412. — That the parties to the suit could ratify the reference to 
arbitration although the requirements of S. 506 0, P, 0. 
of 1882 had not been strictly followed by the Court in 
the first instance. 


8 0. C. 266. 

Plaint — Amendme^it — New case. 

1. An application for amendment of the plaint, so as to base his 

claim in the alternative, namely that, if the joint family, as 
alleged by him, was not proved, still under the ordinary Hindu 
Law, he as the only surviving brother, had preferential right 
to succeed, was allowed. 

2. If the Court sees that the plaintiff is entitled to the relief which 

he claims, although on grounds other than those put forward 
in his claim, the Court should grant the relief, if the defen- 
dants are not thereby taken by surprise. 

8 0. C. 270 (P. a)«27 All 383. 

Construction — Peed of trust of 1839 — Meaning of the term heirs explained. 
Interpretation of a later deed by the help of a former deed. 

1. That upon a proper interpretation of the deed of trust, the 

pension was to devolve upon the heirs in general and not only 
upon those who were also descendants. 

2. That in construing a deed, reference could not be made to an 

earlier deed executed by the same person when the later deed 
did not embody or refer to the earlier document, nor were they 
contemporaneous, nor did they form part of the same transac- 
tion. Nor could the decisions on the earlier document afford 
a precedent for the interpretation of the later document when 
the language of the two documents^ was found to be entirely 
dissimilar. 

Note. 

(2) R, — 24 1. 0. (73) — It is dangerous to construe one deed by a reference 
to the terms and conditions entered in another unless the 
two form part of one and the same transaction, 
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8 0. C. 275. 

Pre-emption~Sale token comphte — Conditional sale— Limitation — Cause of 
action agreement to purchase — 

After the sale-deed, dated the 4th February 1897, an agreement, dated 
the 16th March J897 was entered into between the vendee and 
the vendor to the effect that if the purchase money was paid back 
till the 1 1th May 1908, the vendors would be entitled to 
get back their property. The money was not paid back by 
the vendors till the date fixed by the agreement. On the 26th 
April 1904, the present suit was instituted for pre-emption. 

Held 1 , That the suit was barred by limitation, the cause of action 
having arisen on the date of sale. 

2. That if the effect of the agreement of March 1897 could be sup- 
posed to make the sale a mortgage by conditional sale, the 
plaintiff could not bring a suit for pre-emption until there had 
been a decree for foreclosure. 

8 0. C. 278. 

Fraud — S. 11 0, F. 9 {V of 1908) — Plaintiff 'pleading his own fraud. 

Where the lower Appellate Court without going into the merits of 
the case dismissed it on the ground that in view of the state- 
ment of the appellant who pleaded his own fraud, the suit 
was not maintainable. 

Held, that the lower Appellate Court ought to have decided it^on the 
merits. 


8 0. C. 281. 

Suit by objector for recovery of the price realized by sale of attached property, 
S. 283 C. P. C. = 0. XXI, r. 63. (F of *1908). 

Appeal — 

An appeal lay from the decision of the first Court. 

8 0. C, 283. 

Pre-emption — Consideration, suit for recovery of a portion of — Bes-judicata — 
Fraud — Bights and liabilities of pre-emptor. Relations of vendor and 
vendee. 

One P executed a sale-deed in favour of the respondent for Rs. 2,600| 
a suit for pre-emption was brought in which P and the res* 
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pondenfc were parties. The pre-emptor claimed the property 
on payment of Rs. 1,400, P in her defence stated, that the sum 
of Rs. 2,500 was the true consideration and that she had 
received the entire amout. The pre-emptor got the decree on 
payment of Rs. 1,400 only. Subsequently P brought the 
present suit for recovery of Rs. 1,000 the balance of the 
consideration stated in the deed after giving credit for Rs. 100 
her share of expenses in the pre-emption case. 
jSeZd, 1 that the question what P had received and what she was 
entitled to was res-judicata between her and the respondent 
and the present suit was not maintainable. 

Note. 

0. 0. 308 — Admission of vendor in sale-deed and written statement 
as to part payment of price by vendor — Decision of ques- 
tion as to payment of price between vendor and vendee in 
a suit by pre-emption. 

8 0, C. 286. 

Mortgagee — Suit by, for possession of the mortg aged-property — Default in pay^ 
ment of instalment — Cause of action^ recurring, 

That this was not a case where recurriug causes of action could be 
considered to have arisen every year in the month of Jeth ; 
that there arose only cause of action under the terms of the 
mortgage-deed, it being in the month of June 1891 when the 
first default was made j and that having been brought after 12 
years from that date was time-barred. 

Note. 

B, — 14 0. C. 129 — In 8 O. 0. 286 claim was on a mortgage but in 14 0. 0. 

129, the suit jp brought on the basis of an instalment 
bond. 


8 0. C. 288. 

Fre^emption ^Deed puiporting to ractify some mistakes regarding number and 
plots of land sold under a previous deedy but stating no consideration for 
rectification — Suit for pre-emption of new plots entered in — Limitation, 

Heidi that the latter document was •not a sale-deed, as it did not 
purport to transfer anything to the vendee for a price, and 
that the suit was barred by limitation. 
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8 0. C. 290. 

Judgment of Appellate Court — What it should contain — S, 674 0, P, 

0. XLI, r. 31 (J of 1908), 

The Judgment should give alljthe particulars indicated 574 0. P. 0. 
viz , — 

(1) The points for determination ; (2) the decision thereupon j and 
(3) the reason for such decision. 

8 0. C. 293 (P. C.)-27 All 655. 

Alluvion and Diluvian — 8, 4 cl. (2) Begulation XI of 1825 — Oudh Laws Act. 

1. That the law applicable to the case was contained in Bengal 

Regulation XI of 1825 which was made applicable to Oudh 
by the Oudh Laws Act, and the first point to be ascertained 
under the said Regulation was, who was the original owner of 
the lands in dispute. 

2, The rule as to gradual accretion could not apply to cases in which 

by a sudden change in its course a river broke through and 
intersected an estate, separated a considerable piece of land 
from one estate and joined it to another without destroying 
the identity and preventing the recognition of the land so 
removed. In such cases the land, on being clearly recognized, 
shall remain the property of the original owner. 

Note. 

B. — 28 All. 647 — That an accession must be by gradual, slow and impercep- 
tible means. 

8 0. C. 297 (R C.)=27 All. 581. 

Deed of Endowment — Eight of trustee to recover money lent out of the profits of 
dedicated property — Trusteeship — S uccession — Religious endowment 
hanU 

That the money under the mortgages having been advanced from the 
profits of the endowed estate, and the plaintiff having suc- 
ceeded as trustee and manager of the temple property, the suit 
brought by him to enforce the mortgages against the defen- 
dant was maintainable. 



334 “digest and east beeebencer.” 

8 0. C. 302. 

Suit for mesne profits — S. 92 Transfer of Property Act — Besfudicata. 

If a raortgagor after a decree of redemption fails to get an account of 
the profits of the property taken up to the date fixed for pay- 
ment, he is not entitled to bring a separate suit for mesne 
profits of the period for which he has failed to take such 
account. 

Notes. 

B. — 12 0. C. 152 — Subsequent suit for profits from the date of deposit to 
possession not maintainable. 

B, — 10 1. 0. 11 (13) — Not discussed. 


8 0. C. 303. 

Declaration as to right of redemption — Sale of equity of redemption — Art. 120 
Limitation Act. 

That a suit for a declaration of right cannot be held to be time-barred 
so long as the right to the property in respect of which decla- 
ration is sought is a subsisting right. 

Notes. 

— 10 I, C. 11 (13) — Cause of action for a suit for declaration. 

— 20 „ 147 — A suit for a declaration that a lease granted by a Lam^ 

hardar is invalid against the plaintiff is within time if 
brought within 12 years of the date on which the execu- 
tion of the lease became known to the plaintiff. 


8 0. C. 306. 

Ss. 278, 283, 317 C. P. 0. = 0. XXI, r. 58^0. XXI, r. 63S. 66 Act V of 1908 
Benami purchaser — Res-judicata. 

I Under S. 317 C. P., no suit can be brought by a third party against 
a certified purchaser on the ground that such purchaser is not 
the real beneficiary owner. 

2, That where a decree-holder attaches a particular property which 
is released from attachment on the objection of a third person, 
and no suit is brought under S. 283 C. P. 0., the order releasing 
the property becomes conclusive and operates as res-judidioata 
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The decree-holder cannot by a fresh attachment under another 
decree of his against the same judgment-debtor reopen the 
question. The order passed in the first case so far as the dec- 
ree-holder is concerned operates as res-judicata against him in 
the second case as well. 

8 0. C. 313. 

SancHon to prosecute --S, 195 (c) Or. P. 0^—Ss. 465 and 467 Penal Code 

In criminal proceedings under Ss. 465 and ^37 Indian Penal Code no 
previous sanction was necessary as the original mortgage-deed 
had not been “ produced or given in evidence/’ the com- 
plainant having given only secondary evidence of the same 
by producing a certified copy. 

The word ^ document’ in S. 195 (c) Cr. P. 0., refers only to the 
original. 

8 0. C. 317 (P. C.)«27 AIL 634. 

S. 22 Oudh Estates Act (I of 1869) — Grantee — Legatee — Pule of succession 
Primogeniture sanad — Talugdari Property — Nou'Taluqdari property. 

That B having succeeded as legatee before the passing of the Oudh 
Estates Act, was not a legatee within the meaning of that Act 
and consequently succession to the taluqa could not be governed 
by S. 22 of that Act. 

That the Oudh Estates Act being inapplicable to the case, the 
succession to the taluqa was governed not by the ordinary 
rules of Hindu law, but by the terms of the sanad granted 
to G, in substitution for the earlier sanad in favour of G. S , 
and by the terms of that sanad^ the taluqa descended on the 
death of the holder to the nearest male heir according to the 
rule of primogeniture. The defendant was therefore entitled 
to the taluqdari property on the death of B, to the exclusion 
of his widow. 

Notes, 

P,— 14 0. 0. 32?'— In 8 0. 0. 317, the defendant had been most anxious to 
produce a certain sanad and he had in fact entered it in 
his lists of documents but in the Court of first instance 
he had failed to discover where the original was, while an 
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appeal was pending he obtained a oertifild copy which was 
accepted in evidence. The action of the Court was 
challenged on appeal to His Magisty in Council, but their 
Lordships held^ that the Court was right in admitting the 
document. 

R, — 8 I. 0. 422.— The word gaddinashini means as a rule, succession by a 
single heir. The rule of primogeniture in S. 8 of Act I 
of 1869 means lineal primogeniture which implies the 
succes^sion of the senior line in preference to the junior 
line and consequently in cases of estates entered in Lists 
No 3 and 5 of the said Act, the Line prevails over the 
degree. 

Ea —22 I. C. 577. — The existence of a family custom of the kind referied to in 
S. 8 may in the absence of evidence to show that the 
other property was governed by a different rule cf devolu- 
tion, be regarded as relevant evidence tending to show 
that a similar rule applies to other property which the 
Talukdar may have acquired and left undisposed of at the 
time of his death. 

R, — 24 S. C. (73) — The omission to frame a specific issue cannot prejudice 
the parties in the trial if the issues framed are sufficiently 
wide and they are not taken by surprise. 


8 0. C. 327. 

8. 99 Transfer of property Act — Sale of mortg aged-property by mortgagee in 
execution of his money-decree — Sale not void— S, 244 0. P. 0. *= <S. 47 
(F of 1908.) — Plaint treated as an application under S. 244 0. P, 0, 

1 . Sale of mortgaged -property in execution of money-decree is not 
void but voidable at the option of the mortgagor. 

2* That the sale could have been impugned in execution proceedings 
under S. 244 C. P. C. and not by a separate suit. 

3. That the plaint in the suit could be treated as if it had been an 

application under S. 244 C. P. 0. 

4. That the sale not having been impugned but having been confirm- 

ed and the prder confirming the sale having become final, it 
could not be set aside under S. 99. 
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Note. 

R,— 8 O. 0. 409 — Sale of ancestral land in excess of that sanctioned by 
Government. 

8 0. C. 339. 

Suit for declaration to receive offerings at the temple and for an injunction res^ 
training the defendants from interfering with the receipt of such offerings 
— Jurisdiction. 

1. That the suit was maintainable in the Civil Court, 

2. That the right of receive offerings being h right of property, a 

suit for declaration and for perpetual injunction with respect 
thereto would lie ; 

3. That the plaintiff having acquired by prescription a right to per- 

form certain duties and to receive consequent offerings, were 
entitled to maintain the suit j it being immaterial whether 
or not they were the owners of the temple or the idol. 

8 0. C. 345. 

8. 65 Transfer of Property Act. — Covenant as to title. Warranty^ Frauds 
Misrepresentation Caveat- emptor. 

That in view of S. 55 T. t*. Act, the doctrine of caveat-emptor does not 
apply to sales of land in India; and there being a special 
covenant protecting the purchaser against any latent defect 
in title, the plaintiff was entitled to recover his purchase 
money, 

8 0. C. 349. 

Hindu Law. — Reversioner — Bight to redeem. 8. 91 cl. (6) Transfer of Property 
Act. — Burden of proof-^Ism^iffarzi. 

1. That the reversioner has an interest in the right to redeem and 
is entitled to redeem as such. 

2, That the burden of proving a particular transaction to be ismi* 

farzi lies on the person alleging it. 

8 0. C, 353. 

Occupancy right — Jurisdiction of Civil Court — 8, 7 A Act IV of 1901 — S. 25 Oudh 
Bent 4ct — S. 25 Oudh Laws Act — Pleadings. 

1 . The parties must abide by the position which they have delibe- 
rately adopted. 
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2. That the jurisdiction of a Civil Court is not excluded simply be- 

cause the defendant chooses to set up a plea which would oust 
the jurisdiction of that Court. 

3. That the transfer having been effected prior to 1st January 1902, 

the defendants could not claim any occupancy right under 
S. 7 A Act IV of 1901, nor could the plaintiff’s claim such right 
under S. 5 of the Oudh Rent Act, because occupancy rights 
could only be claimed under that section by persons who had 
become tenants by the 24th August 1866, nor under S. 25 
Oudh La\/s Act because that section did not apply to private 
alienations. 


8 0. C. 356. 

Injunction— Terpetual — Interruption of light and air. 

That unless there was a substantial interference with light and air 
such as would reasonably interfere with the convenient and 
comfortable habitation of the house and would amount to a 
nuisance, the plaintiff had no right to complain. 

8 0. C. 361. 

Bedemption — Second suit for. 

That where a Settlement Court decree did not fix a time within which 
the mortgage-money was to be paid, the decree was merely a 
declaratory decree and incapable of execution and in such a 
case a subsequent suit for redemption was not barred. 

Notes. 

R. -14 0. C. 100 — Application for execution of decree in which no time is 

fixed for payment would be time-barred if not presented 
within 3 years from the date of the decree. 

— 15 0. C. 99 — The decree fixed no date for the payment of nankar. The 
mere addition of the direction that the nankar was to be 
realized on the execution side would not alter its character 
as a declaratory decree. 

8 0. C. 370. 

S. 24i 0. P, G.^S. 47 C. P, 0. (F of 1908) — Objection to execution of decree by 

transfer of judgment-debtor — Appeal — Meanings of ^Representative** and 
“ or their representative ** 

1. That the transferee of the judgment-debtor was not his represen- 
tative under S. 244 C. P. 0. 
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2. That the order dismissing his objection was not appealable. 

3. That the word “representative ” means the legal representative. 

Note, 

(1) B. — 14 0. 0. 89. — The case in 8 O. 0. 370 merely explains what was 
the meaning of representative of a judgment-debtor 
according to the provisions of S. 244 0. P. 0. and it was 
decided that, that section only applied to persons who 
represent the parties to the suit upon the record and 
was not meant to refer to strangers to the decree setting 
up a title to the property in suit adversely to any of the 
parties to that suit. 


8 0. C. 379. 

Mahomedan Laiv — Const'^uction of deed — Validity of Waq^f. 

That as the effect of the deed was to give the property in substance 
to the settler’s family in perpetuity and not to charitable pur- 
poses, there was no valid Waqf under Mahomedan Law. 

Note. 

48. — Wakf nominally for pious purposes but substantially to 
provide maintenance for a particular family is void. 


8 0. C. 389. 

S. 13 0. P, 0. « 8. 11 {V of 1908) S. 43 0. P. G. - 0. //, r. 2 Act V of 
1908 — S, 73 0 P. 0. == 0. V. r. 10 Act V of 1908. — Withdrawal of suit 
with permission to bring afresh suit. 

1 . That although the cause of action stated by the plaintiff was 

identical in both suits, yet as the only matter which was deter- 
mined in the former suit was that the Civil Court could not 
give the relief therein sought, it was doubtful whether S. 13 or 
explanation II of that section could apply but that S. 43 of 
the Code barred the suit. 

2. The “ cause of action” means every fact which it is matexual to 

be proved to entitle the plaintiff to succeed and every fao,t 
which the defendant would have a right to traverse, and does 
not defend upon the right claimed. One test in deciding 
whether the cause of action in two suits is the same is whether 
the same evidence wou\d support both. 

That S. 373 C, P. 0. did not bar the present suit, 



S40 “digest ANt) EASY BEFEBENCER.’* 

Notes, 

(l) K. — 10 0. 0. 44 — First suit for possession dismissed as non-maintain- 
able — Subsequent suit for declaration barred. 

Dist. — 13 O. 0. 19 — In 8 O. 0. 389, the suit was barred inasmuch as he 
had claimed a remedy which he might have claimed in 
the previous suit based upon precisely the same cause of 
action. But in 13 0. 0. 19 the causes of action were 
distinct. 

8 6. C. 395. 

Confession — Made to a person not a Police officer — Admission Ss. 21, 24, 25, 26 
27 Evidence Act — Evidence of Magistrate to prove confession recorded hy 
him S. 164 Gr. P. 0, — Murder. 

1. That the confession of the accused made to the residents of the 

neighbouring villages and to the District Magistrate was ad- 
missible in evidence against him. 

2. Any fact discovered in consequence of an admissible confession 

can also be admitted against him. 

8 0. C. 405. 

AppealS8,2U,278,288,586, 0, P, 0.^8. 47^0, XXI, rr, 58, r. 63^ 
S, 108. 

On an objection to the effect that the house attached in execution of 
a decree of the Court of Small Causes against the husband 
of the objector was exclusively her property. 

Held, 1. That the objection was governed by S. 244 C. P. 0. (not S. 278 
C. P. C.) and consequently an appeal could lie to the lower 
Appellate Court against the order of the Court of first instance 
allowing the objection. 

2. That the suit being of a nature of Small Cause Court no second 
appeal lay, 

8 0. C. 409. 

Sale of land in excess of that sanctioned hy Government S. 20 Oudh Laws Act^ 
Attachment — Jurisdiction — Jurisdiction — Ss. 266 and 276 0. P, O.w 
8,60^8.64, (V of 1908). 

1 . That the Court has no jurisdiction to’ sell land in contravention 
of the terms of S. 20, and that if it does so, the purohaser 
acquires no title. 
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2. Thai an order of attachment cannot subsist after a sale has been 
confirmed. 


8 0. C. 418. 

Bzot — Unlawful assembly — S. 154 I. P. C. — S. 190 and 556 Or. P. 0, 

That in order to convict an accused person of an offence under S. 154 
Penal Code, the following facts must be established : — (1) that 
an unlawful assembly or riot has taken place on the land 
owned or occupied by the accused or in which he claims an 
interest j (2) that he, knowing that sfich an offence is being 
or has been committed or having reason to believe that it is 
likely to be committed, does not give the earliest notice thereof 
to the principal officer in the nearest Police Station ; (3) in 
case of his having reason to believe that it was about to be 
committed he does not use all lawful means in his power to 
prevent it, and (4) in the event of its taking place he does not 
use all lawful reasons in his power to disperse or suppress the 
riot or unlawful assembly. 

9 0. a 1. 

Pre-emption — 8s. 4 and 14 Limitation Act — Plaint returned for presentation to 
proper Court — V a luat ion — J urisdiction. 

When a Court returns a plaint as being beyond its jurisdiction it can 
not be said that the suit has been legally instituted, a suit can 
only be said to be instituted when the plaint is presented to 
the proper officer of the Court which has jurisdiction to try 
the suit. 


9 0.C.7(P. C.)«28A11. 1. 

Ss, 13 and 244 C. P. O.^Ss. 11 — 47 Act V of 1908, — Res-judicata — Previous 
decree for redemption directing payment into Government Treasury — Loss 
of money so deposited during mutiny. Redemption. 

1. That in order to maintain a plea of res-judicata it must appear 
from inspection of the record that the person whose interest 
it is sought to bind was in some way a party to the suit. A 
mere intention that a suit should be for the benefit of a minor 
would not bind a minor’s interest, when the minor is not 
represented in the suit by a guardian, and the suit does not 
ptirport to have been instituted on behalf of the minor. 
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2. That a mortgagor oif an undivided share may redeem the entirety, 

at any r*ate if the mortgagee does not object, and may be com- 
pelled to do BO if required by the mortgagee. 

3, That where in a suit for redemption it was ordered that the 

mortgagor should recover possession on depositing the mort- 
gage-money in the Government Treasury, and the money was 
deposited but before it could be made over to the mortgagee 
the mutiny broke out and the Treasury was looted^ the decree 
became incapable of execution owing to vis major and a fresh 
suit for redemption was necessary to give effect to the rights 
of the parties and to do justice between them, and such a suit 
was not barred under S. 244 0. P. 0. 

Notes. 

— ]5 0. 0. 7. — Most of the essential facts are to be found set •forth in 
9 0. 0. 7. 

C8) K.-10 0. C. SI (84) — The general rule is that a person interested in 
part only of the mortgaged-property may insist upon 
redeemiug the whole of it ; but several exceptions to this 
rule have been recognized, one is that, where the person 
wishing to redeem and the mortgagee had both acquired 
parts of the mortgaged-property, the plaintiff cannot 
redeem the whole against the will of the mortgage^. 

9 0. C. 18. 

Redemption — Improvements made by mortgagee — S. 72 (a) and (6) Transfer of 
— Damages for planting groves by tenants. 

1. That as the mortgage-deed contained a distinct contract regarding 

the sums payable to the mortgagee on redemption, he was not 
entitled to add to the principal money any other sums spent 
by him for the improvement of the property under 8, 72 (a) 
and (b). 

2. That his claim to costs incurred for building houses for tenants 

was rightly allowed ; and that the plaintiffs claim to damages 
for the planting of groves should not be maintained, 

9 0^28. 

Mucecution of decree — S. 13& Contract Act — Discharge of surety, 

- The liability of the surety was not discharged by the deoree:holder*s 
giving time to the priuoipal judgment-debtor to pay up the 
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decretal amount beteause S 135, Contract Act did not apply to 
claims which had been decreed. 


9 0. C. 29. 

5^. SS, 147 and^ 152 N'.-TF. P. and Oudh Municipalities Act (I of IdOO) 
Removal of building^ Right of accused to challenge validity of order under 
S, 8S (I of 100) — Retrial. 

That bj S. 155, an accused person is not prohibited from challenging 
the validity of a notice issued under S. 88, where the Board’a 
order is wholly unlra vires. 

9 0. C. 32. 

Appeal— Judgment— ^ p; ^ ” | Act Vof 1908 

That the dismissal of an appeal under S. 551, by a Court whose de- 
cision may be the subject of an appeal does'not relieve the Court 
from the necessity of writing a judgment according to S. 574. 

9 0. C. 33 

Res-judicaia — Mortgagor's suit for possession of mortgaged-property against 
trespasser after dismissal of similar suit by mortgagee in default. — Presump- 
tion as to possession of tvasfe land. 

1 . Hehf that the decision in the former suit did not render the 

question res-judicata. 

2. That the mortgagor being in rent collecting possession of the 

village, must be presumed, in the absence of any evidence to 
the contrary, to be in possession of the waste land therein. 

9 0. C. 35. 

Review — Application by representative of a deceased party for revieio of ex parte 
decree against the latter — Appeal — 8s. 108 ^ 623 and 629 G, P. Q. » 0. IX y 
r. 13S. ltd; 0. XL Vlly r. i, 7, P (7 o/ 190S). 

No appeal lay against the order admitting the application for review 
except on the question of limitation. 

9 0. C. 37- 

Under-proprietor — Suit for possessivn by — Bs. 60 and 108 ( 10) Oudh Rent Act — 
Jurisdiction. 

A suit for possession as under- proprietor by one who has been ejected 
as ordinary tenant was cognizable by a Civil Court. 
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Notes. 

B. —10 0. 0. 23.— Suit for recovery of occupancy of holding by the heirs of 
a deceased tenant was cognizable by Civil Courts. 

Over, — 12 0. C. 90 — If the suit of an under- proprietor under S. 108 (10) is 
thrown out by the Revenue Court he can then sue the 
landlord for possession in a Civil Court and ask for a 
declaration of his right. 

Diet* — 13 O, 0. 188 — The rule laid down in 12 0. C. 90 affirmed. 


9 0. C. 42. 

Arrest of judgment-debtor pending his appUcatisn for insolvency in other execu- 
tion proceedings — Arrest before discharge for debts scheduled in application 
for insolvency » — Order to furnish security, 

1. 'J’hat the mere fact that a judgment-debtor has made an applica- 

tion for insolvency in execution of one decree cannot debar 
other decree-holders from causing his arrest in execution of 
their decree until he has been actually discharged by the 
Insolvency Court. 

2. That a decree-holder is not debarred from pressing his claim by 

causing the arrest of the judgment-debtor merely because his 
debt has been scheduled in an application to be declared an 
insolvent. 

3. It is unnecessary to require the judgment-debtor to furnish 

security except for his appearing before the Court when 
called upon. 


9 0. C. 49. 

5. 488 Or, P. Cs-^Maintenance of wife — Effect of subsequent Civil OourVs 
decree declaring the parties not being husband and wife. 

The order of maintenance cannot be enforced after a decree of the 
Civil Court declaring the parties not being husband and 
wife. 


Petition — Hindu widow. 


9 a C, 53. 


That a Hindu widow having a life interest in her husband^s estate is 
entitled to claim partition. 
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9 0. C. 55. 

Wili—Oonstruciion of a document — S. 6 Transfer of Property Act— Contracts 
to make testamentary disposition. 

R and P bronght a suit for a declaration that 0 had no power to 
transfer the property specified in the deed of 27th July 1882, 
(will), and for the cancellation of the deed of gift in favour of 
his relatives, or in the alternative for a decree for actual pos- 
session of 8 annas sharQ in the villages. 

The principal pleas of the defendants were that the suit was ban*ed 
by limitation and that R having dealt with the property in 
contravention of conditions of C’s deed of the 27th July 1882, 
the deed became null and void. 

Held 1 , that the property in suit was not the joint property of C and 
R after the 27th July 1882, and that C having been in adverse 
possession of the property in suit since 1882, the suit was 
barred by limitation. 

2. That in order to determine the effect of a document its terms 

must be considered. 

3. That contracts to make testamentary dispositions are valid \ 

but under S 6 T. P. Act, the person in whose favour such a 
contract exists cannot transfer his supposed rights under the 
contract to a third person and such a third person cannot on 
the strength of a such transfer sue for a declaration of those 
rights 

9 0. C. 83, 

Bedemption --of whole mortgage by owner of pari of the equity of redemption. 
Patwari rate — Ohauhidari rate. 

1 . A person interested in part only of mortgaged-property may 

insist upon redeeming the whole ; but when a mortgagee 
purchases a part of the property the latter can insist upon 
retaining the portion so purchased, but he is not entitled to 
have the redemption restricted to the interest of the plaintiff 
who seeks to redeem. 

2. Having regard to S. 9 (4) of Act IX of 1889 S. 5 of the Act did 

not apply — The Superior'proprietor was not entitled to recover 
Patwari rate in the suit as brought. 

3. Chaukidari rate allowed. 
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Note, 

(2) B , — 12 0. C. 205. — In a suit for arrears of rent the superior proprietor 
is not entitled to recover Patwari rate from the under- 
proprietor with whom a sub-settlement of the whole 
village has been made as the parties do not stand in the 
relationship of land-holder and tenant. 

9 0. C. 65. 

Practice — Legality of holding brief for another. Ss. 36^ 37 j 39 and 652 0. P. 0. 
==0. Ill, r. 1, 2, 4—5.9. 122, 129, 130, 131— -{V of 1908) appeal 

That the appeal argued by a pleader to whom the brief had been 
transferred by another pleader was properly heard and de- 
cided and the party so represented should not be allowed to 
re- argue the appeal. 

9 0. C. 69. 

Ss. 110 (jB) 112 and 117 Or. P. G. — Evidence of general repute— Facts to establish 
charge of desperate and dangerous character— Joint trial not prejudicing 
the accused. 

Joint trial — 1, That where there is no evidence of habitual associa- 
tion beyond the fact of the two accused being master and ser- 
vant, a joint trial is illegal, but it need not be set aside unless 
it is shown that the accused was actually prejudiced or that the 
trial led to an improper order being passed. 

General repute — 2 That evidence of mere general repute is not suffi- 
cient to prove that ^ person is so desparate and dangerous a 
character, that he cannot be allowed to remain at large. It is 
not sufficient to do so on vague and general evidence that some 
one was robbed or beaten and the people say that the accused 
was responsible for it. 

Note. 

B,, — 12 I. 0. 518 — Statements accused’s caste fellows and neighbours. 


9 0. C. 76. 

Jurisdiction— Partition by Eevenue'Courts — Ss. Ill, 112, 233 and 234 jV.-TT. P, 
and Oudh Land Revenue Act {III of 1901). 

Under such a partition a title is acquired by the person to whom the 
land has been allotted, on the basis of which the Civil Court 
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can give him a decree for possession, irrespective of the ques- 
tion whether possession has been actually or formally delivered 
by the Revenue Court. 

Notes. 

B. — I. 0. 46 — Jurisdicton of Civil Courts to grant possession of lands 
partitioned. 

Jp,— 20 I. 0. 145 — Where the plaintiff came to the Civil Court seeking a 
declaration that certain lands held in severalty by him had 
been wrongly included in the sjiares allotted by the 
Revenue Courts to the other co-sharers in the partition 
case. Held, that the suit \vas not maintainable by reason 
of the provisions of S. 33 (k) of the United Provinces 
Land Revenue Act. 

9 0. C. 80. 

Objection as to the remand order — Ss, 502, 588 (28) and 59 L G, P. 0. — Second 
Appeal=0. XLI r. 23—8 104 ; 0, XLIII, r, 1—8. 105 Act V of 1908, 

The validity of the remand order can be questioned in second appeal 
preferred against the final decree passed in the case. It is not 
necessary that the appellant should appeal on other grounds 
as well ; the appeal may be lodged against the final decree- 
solely upon the ground that the remand order was illegal. 

Note 

App« — ^ O' 0. 235. 

9 0. C. 86. 

Pre-emption — Share in a law suit sold — 8s. 9 and 10 Oiidh Laivs Act, 

That where property was not in possession of the vendor at the time 
of the sale and he had only a doubtful right to recover it, such 
a right if sold could not be considered a proprietary or under- 
proprietary tenure or a share of such tenure within the 
meaning of S. 9 Oudh Laws Act, on the sale of which a right 
of pre-emption could be claimed. 

Notes, 

R.-9 0. 0. 331 — Property sold not in actual possession of the vendor. 

P.-ll I. 0. 279 — That the sale of doubtful right could not be the subject of 
suit for pre-emption. 
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Sist. •—10 O. 0. 273 — Sale of an equitable interest liable to pre-enaption— 
The interest acquired by the Auction-purchaser prior 
to the confirmation of sale was not of an uncertain 
character. 

Dist. — 16 0. C. 99 — That the sale, in lieu of a consideration which was paid 
in cash and part of which was left with the vendee for 
expenses of redemption, was subject to pre-emption — In 
9 0. 0., 86, all that was sold was doubtful right to recover 
the property if the litigation was successful. In 16 O. 0. 
99, the vendor was admittedly the owner of the disputed 
property. He was in constructive possession of it through 
his mortgagees. 


9 0. C. 91. 

Redemption^from co-mortgagor who has redeemed the entire property^ — Adverse 
possession — Art 144 and 148 sch, ii^ Limitation Act, 

1. When one of several co-mortgagors redeems the entire property, 

it cannot be said that he has the same rights and stands 
exactly in the same position as the mortgagee The redeem- 
ing co-mortgagor has only a charge on those shares for the 
money paid for redemption and the proper costs incurred in 
so redeeming. ^ 

2, That the limitation for redeeming the property from the hands 

of such co-mortgagor is that of 12 years under art. 144 and 
the limitation runs from the date when the redeeming co- 
mortgagor sets up his adverse possession. 

Note, 

(2) P.— 16 0. C, 163. 


9 0. C. 96. 

Jurisdiction — Appeal — Suit for redemption. 

In a suit to redeem a mortgage the value of the subject matter of the 
suit, for the purpose of jurisdiction, is the principal amount 
secured by the mortgage- deed. 

HeZd, where in a suit to redeem mortgages, the"principal secured by 
which did not exceed Rs. 5,000, a decree was passed by thOi 
Subordinate Judge for redemption of the mortgages on pay* 
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ment of Rs. 11,000, that the value of the suit did not exceed 
Rs. 6,000, and, under S. 18 of Act XIII of 1879, the appeal 
from the decree lay to the District Judge and not to the 
Judicial Commissioner. 

Note. 

Dist. — 10 0. C. 42 — Where a plaintiff brings a suit for recovery of property 
subject to a charge for unknown amount, the value of 
the suit is the real value of the property and not the 
supposed amount of charge. 

9 0. C. 97. 

Mahomedan Law — Mother transferring her minor children's property. 

That a mother has no power whatever to deal with the property of 
her minor children and therefore a sale by her of their pro- 
perty conveys no title to the purchaser. 

Notes. 

B.-IO 0. C, 321. — A brother in a Mahomedan family has no power to 
deal with the property of a minor The Court refused to 
grant any equitable relief against the transfer unless the 
minors made restitution of any advantage by which their 
estate had benefited.* 

App. — 0. C. 1. — Transfer by a person who is not a natural guardian or -a 
guardian judicially appointed is absplutely void. 

R, — 12 O. C. 146. — Voluntary alienations by some heirs not binding upon 
others. 

E. — 16 0. 0. 119. — The appointment of the guardian in 9 0. C. 97 was not 
correctly made. 

9 0. C. 101. 

Bestitution — of possession of property taken in execution of decree. S. 312^ S83 
and 647 C. P. 0.«0. XXI, r. 90-5. 144 (i)— 5. 141 Act V of 1908. 

That S. 583 read with S. 647 provided for restitution of possession 
under orders passed in appeal which did not amount to decrees. 


9 0. C. 104. 

Hindu Law. — Reversioner. — Alienation of Hindu Widow-^Oonsent of reversioner 
' — Presumption as to legal necessity. 

That the consent by a reversioner is or may be evidence of the prd^ 
priety of the transfer and that the value of such consent 
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depends upon the circumstances of the case ; and that having 
regard to the circumstances of the present case, the consent of 
the reversioner was worth nothing and that the sale was not 
binding upon the plaintiff. 

Note. 

F.— 14 0. 0. 170. 

9 0, C. 107. 

Bevision — S, 622 C. P. C,=S. Uo Act F of 1908 — Error of Laio not connected 
with the Jurisdiction of the Court. 

In a suit based on a document which bore a one anna stamp with two 
parallel lines drawn across it, the Court held, that it was a 
promissory note payable otherwise than on demand and that 
it was therefore not duly stamped and was not admissible in 
evidence. In revision it was contended that the Court had 
acted in the exercise of its Jurisdiction with material irregu- 
larity because the decision as to the admissibility of the 
document was wrong. 

Heldy that S. 622 C. P. 0., does not apply when the Court has erred, 
if at all, in deciding a question of law which is not connected 
with the Jurisdiction of the Court. 

9 0, C. 109. 

Besum'ption of grove 'piecemeal. 

Where a plot of land had been given to a person to plant a grove 
thereon, the landlord was presumably not entitled to enter 
into possession of the portions of the grove which had become 
vacant or to cultivate them himself or to let them for cultiva- 
tion to others. The plot must b^ taken to have been granted 
as a whole and the tenure must stand or fall as a whole, 
unless some contract or custom is shown to the contrary. In 
the absence of proof of such a custom or contract, it must be 
held that the grantor of the plot gives the grantee a right to 
occupy the whole plot so long as it retains the character of a 
grove. 

Note. 

ft.^11 o.c. 379. — Limitation for removal of trees newly planted by a grove- 
holder. 
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9 0. C. 1 13. 

Ss, ISy 16y 17^ and 23 Oudh Estates Act — Gift {oral) by Taluqdar in favour of 
Ms unfe^S. 123 Transfer of Property Act. 

That under the Oudh Estates Act the gift by a Taluqdar in favour 
of his wife was ineffectual and invalid, and that if the 
gift was not governed by that Act it was invalid under S. 123 
T. P.* Act. 


9 0. C. 119. 

Hindu Will — Bequest of life interest to ivoman — Life Estate — Construction of 
Wills — Meaning of^^maliM^ 

1. That, under ordinary circumstances, a Hindu wife takes by will 
of her husband only life interest and that if any more is 
claimed, it is necessary to show that the husband had given 
her in express terms a heritable right or power of alienation. 

(2) That the word “ malik” should not be interpreted as conferring 
anything more than the life interest upon the widow. 

Notes. 

(1) K.-110. 0 271 — The testator was entitled to give his widow power 

of disposal and she executed a will in accordance with 
his wishes. 

(2) Over. — 12 0. C. 157 — The use of the word ?nah‘^ imports full proprietary 

right. 

9 0. C. 125. 

Bes-judicata — Decision as to point pleaded by one defendant and supported by 
another defendant to be res-jndicata behoeen them. 

The plaintiff S brought a suit against the defendant 0 for possession 
of a deceased Hindu’s property on the ground that he became 
entitled to it by survivorship. The defendant besides pleading 
adoption, custom, &c., also pleaded that if his adoption was 
invalid it was not the plaintiff but one R who was entitled 
to the property by right of inheritance. In consequence of 
this last plea, it would seem, R instituted a suit for possession 
of the property. Tlie Subordijjate Judge thereupon made R 
a defendant to the plaintiff S’s suit and S a defendant to her 
suit. In the suit of R it was pleaded by the present defendant 
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0 that R had a better right than the present plaintiff S. The 
Subordinate Judge held, that R had no title as against the 
plaintiff S and accordingly decreed the claim of S and dismissed 
that of R who did not appeal. The defendant C appealed, 
making the plaintiff S alone a respondent. 

jReZd, that the question whether it was R, or the plaintiff S who had 
a better title was res-judicata between the plaintiff and R as 
well as between the plaintiff and the defendant 0. 


9 0. C. 129. 

Custom of Dhardhura — S. 3 Act 1 of 1869. Suit by Taluqdar for possession of 
land by reasoti of Dharihtira custom. 

In a suit by a Taluqdar for possession of land by reason of custom of 
Dhardhura^ the defence being denial of custom and that if such 
custom ever prevailed, it was superseded by the Taluqdari 
Sanad granted to the Taluqdar ’s predecessor and by S. 3 of 
Act I of 1869. 

Held^ that the plea of custom was admissible in the case, and that 
there was no reason for treating a title conferred by a Taluq- 
dari Sanad differently from a title acquired in any other 
manner. 


9 0. C. 142. 

Suit for profit-^Mortgagee in possession to he joined as defendant 

In a suit for profits by a sharer against another co-sharer, who has 
mortgaged his share to a third-party, and when both mort- 
gagor and mortgagee are in possession, both may at the option 
of the plaintiff be impleaded as defendants. 


9 0. C. 144. 

Interest when usufructuary mortgagee does not take possession of the mortgaged- 
property — Interest. 

When usufructuary mortgagee does not take possession of the 
mortgaged-prop^ty and thereby loses the profits which he 
should have otherwise obtained he cannot subsequently claim 
interest in lieu of those profits. 
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Notes. 

Dist« — 10 0. 0. 29 — In 9 0. C. 144>, the mortgage was purely usufructuary 
and there was no undertaking to pay interest except out 
of the profits of the property. In 10 0. 0. 29 there was a 
distinct undertaking on the part of the mortgagor to pay 
any amount on account of interest which was not recover- 
able out of the profits of the property. 

Dist* — 11 0. C. 323. — The ruling in 10 0. 0. 29 is clearly applicable and the 
ruling in 9 0. 0. 144 does not apply. 

B, — 16 0. 0. 56. — The principle applied in 9 O. C. 144 has a distinct bearing 
on the decision in 16 O. C. 56. 

9 0. a 147. 

8mt hy mortgagee for ^possession of mortgaged-property^ Art. 135 Limitation 
Act. 

Where a suit was brought for the foreclosure of a mortgage made 
on the 3rd May 1863, held^ that the mortgagee having become 
entitled to possession under the terms of the deed on the 
3rd May 1868, the suit which was instituted on the 22nd 
January 1903 was barred by limitation under art. 135 sch. II 
Limitation Act. 

Notes. 

P, — 9 I. 0. 1038 (1039) — That because the plaintifE had not claimed posses- 
sion of the property within 12 years from the date of the 
expiration of the term fixed in the bond, the suit for 
foreclosure was barred by limitation. 

B, — 16 0. 0. 157. — That the right to sue on the mortgage having become 
barred under Act XIV of 1859 or Act IX of 1871, nothing 
contained in Act XV of 1877 revived that right. 


9 0. C. 153. 

B/edemption.-^Oourt-fee on memorandum of appeal — S. 7 cl. IX Court Fees Act 
(VII of 1876). 

Where the appellant challenges only thl% amount held by the Court 
below to be payable, the court-fee should be computed ad- 
Valorew on the difference between the amount found to 
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payable by the Court below and the amount which the appel- 
lant contends should be paid. 

Notes, 

B. — 13 0. 0. 62.-- Where a plaintiff sues for possession of land and the 
Court requires him to pay a sum which he disputes and 
he appeals on the ground that he is not liable to pay 
that sum, he must pay court-fee on the amount in 
question. 

R, — 16 0. C. 354. — That the appellants were liable to pay court-fee on the 
amount claimed by them in excess of the amount awarded 
by the Court. 


9 0. C. 156. 

iS. 4 Partition Act {IV of Meaning of “ tindivided family ” and dwell- 

ing house ” 

That according to S. 4 of the Partition Act the words “ undivided 
family ” must be so interpreted as to include every family 
whether it be a Hindu or otherwise and one which is un- 
divided qua the particular dwelling house : and the words 
“ dwelling house must be interpreted to mean not only 
the house in which the members of an undivided family 
actually live but also which belongs to the family and in 
which other members of that family have a right to live if 
they feel so inclined to do. 

Note. 

R, — 7 I C. 436 (440) — The words “ undivided family ” must be taken to 
mean undivided qua^ the dwelling house in question, and to 
a family which owns the house but has not divided it, 


9 0. C. 169. 

Ss, 96, 321 Succession Act — Wills executed by Hindus — Interpretation of. 

Interpreting a will executed by a Hindu, the lower Appellate Court 
applied the provisions of S. 96 of the Indian Succession Act* 
Held^ that under S. 331 of that Act, the provisions of the Act 
did not apply to will executed by Hindus in Oudh. 
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9 0. 0. 161. 

Trespasser — Possession heritable. 

That a possessory right even that of a trespasser is heritable. 

Notes. 

B,— 9 0. 0. 230 — Tacking of various periods of adverse possession. 

P —11 0. 0. 337. 


9 0. C. 164. 

S. 373 0. P. 0.=0, xxm, r. 1 (V of 1908) — Withdrawal of suit without oh- 
taining leave. 

That where a reversioner withdraws his suit for a declaration without 
obtaining leave to bring another suit, his subsequent suit for 
possession will not be barred. 

9 0. C. 167. 

Under •proprietary right claim for, on ground of being old proprietors without 
evidence of specific grant of the right — Sub- Settlement Act (Oudh) X.XVI 
of 1866, 

There is no law which authorises a Court to hold that a person who 
merely had been a proprietor and has held for a long time 
since at a favourable rent is necessarily an under- proprietor, 
but that there must be evidence of some specific grant of an 
under-proprietary right such as birt or shankalap, or of an 
acknowledgment by the talukdar. 

Notes. 

— 12 0. C. 164 — As to.burden of proving under-proprietary right. 

R,— '14 0. 0. 196— An under-proprietary right by prescription must be proved 
in accordance with conditions laid down in 9 0. 0. 167. 

B, — 15 0. C. 33 — A claimant to under- proprietary rights on the basis of 
prescription is bound to prove his claim according to the 
provisions of the Oudh Sub-Settlement Act (XXVI of 1866). 

R.— 8 I. 0. 407- The provisions of Sub-Settlement Act are not exhaustive 
and an under-proprietary right can also be established by 
evidence of some specific grant or by an acknowledgment 
by the superior proprietor. 
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9 0. C. 169. 

Pre^einjotion^Proposal to sell — Ss. 10 and 11 Oudh Laws Act. 

A mere proposal to sell property does not entitle any one to claim 
pre-emption, but under the Oudh Laws Act there must be a 
complete contract for sale before a suit for pre-emption can be 
maintained. 

Notes. 

R. — 10 0. C. 273 — Assuming that np title passed on the execution of the 
sak-deed there was at least a completed contract to trans- 
fer the property which could validly form a subject of a 
suit for pre-emption. 

R.-13 0. 0. 219 — Where a plain tifE claims pre-emption on the basis of an 
agreement, such an agreement must not be a conditional 
but an absolute one. In order to give rise to a claim for 
pre-emption, it must evidence a complete contract to sell. 
Dist* — 15 0.0. 1. — In 9 0. 0. 169 — At p. 172^ it is pointed out that the 
common notion is that there must be a complete sale 
before a plaintiff can sue for pre-emption. But as the 
ruling goes on to explain this notion is erroneous. 

9 0. C. 174. 

Suit for a declaration that the notes were not liable to attachment in execution of 
a decree against the defendant — Transfer of interest in Government Promts^ 
sory Notes — Ss. 14^46 and 48 — Negotiable Instrument Act (N.X.VI of 1881) . 

In June 1903, the plaintifE endorsed some Government Promissory 
Notes of the value of Rs. 20,000 to the Secretary of State for 
India as security for one B, a Government treasurer. In 
August 1903 he presented an application to the Deputy Com- 
missioner in which he stated, that he had sold the notes to S, 
that he would endorse the notes to S, when required to do so, 
that S, had purchased the notes subject to the Secretary of 
State’s lien etc. On the following day S presented a corres- 
ponding petition to the Deputy Commissioner in which he 
stated, that he had purchased the notes and had a lien on them 
subject to the Secretary of Statens claim. About the same time 
the plaintifE by a letter requested S to to discount certain hundi 
in the name of certain firms and S discounted some of them 
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to the extent of Rs. 9,000. Subsequently the plaintiff brought 
a suit for a declaration, that the notes were not liable to 
attachment in execution of the decree of the 1st defendant 
(The Allahabad Bank Limited, Lucknow) against the defendant 
S. Heldy that the interest of the plaintiff in the notes was 
transferred to S, that the transfer was purely of a chose in 
action to which the Negotiable Instruments Act did not apply, 
and that the plaintiff’s suit was not maintainable. 


9 0. a 179. 

Afrears of vent against maintonance-holdoT — ttules of the Bvitish- Indian Associa- 
tion as to payment of rent hy 'maintenance-holder — Jurisdiction of Rent 
Court as to determination of right to maintenance allowance. 

Held 1, according to the rules of the British-lndian Association, the 
plaintiff was entitled to half the Government revenue in the 
second generation and in the third generation to the amount 
of the Government revenue plus 10 per cent. 

2. The rental for the purposes of these rules must be taken to be 
twice the Government revenue and not the gross rental calcu- 
lated according to the Ja'mahandis of every year. 

4. It was not within the province of a Rent Court to determine 
whether the maintenance was or was not payable or to set off 
the guzara allowance against the amount decreed to the plaintiff. 


9 0, C. 185. 

Ss, 162 and 164 (2) Oudh Bent Act — Sale of under-proprietary right in execu- 
tion of decree for arrears of rent against transferee to whom the right was 
transferred subsequent to the decree but before attachment — Declaration 
refused on ground of plaintiff's misconduct. 

(Per Wells A. J. C.) — That the plaintiff’s suit being a vexations suit 
brought in order to retain money which they are justly liable 
to pay and the necessity for declaration having arisen from 
their own dishonest conduct, it should be dismissed ; and also 
that having regard to the provisions of Ss. 152 and 154 (2). the 
plaintiffs were liable in the same way and to the same extent as 
their transferor and that the property in suit was liable to be 
sold in execution of the deoree for arrears of rent. 



368 


“digest ANi5 EAST BKFEEENCEB.’* 

(Per Scotfc J. 0.) — That having regard to the provMons of Ss. 152 
and 152, a decree-holder cannot execute a decree for rent 
against the under- proprietary right which has been transferred 
subsequent to the decree but before attachment, but that he 
has a right of suit against the transferee for the arrears. 


9 0. C. 188 (P. a) - 28 All. p. 570. 

Ss, 178, 174 Oudh Land Revenue Court — Disqualified proprietor — Simple loan 
taken hy such person. Undue influence — S, 16 Ooiitract Act — Interest. 

Ss. 173, 174 of the Oudh Land Revenue Act, 1876, were not intended 
to interfere with the personal status or rights of an adult 
disqualified proprietor who is neither idiot nor lunatic, except 
as regards the management of his property or anything ex- 
pressly prohibited. There is no prohibition of a disqualified 
proprietor contracting debts or borrowing money and it is 
contemplated in S, 174, that sucli a person may enter into 
contracts, which but for the provision of that section, might 
result in his property being taken in execution. But he 
cannot without the sanction of the Court create a charge upon 
his property. 

Where a creditor knew the debtor for 50 years and knew that his 
property was under the management of the Court of Wards, 
and lie was in a helpless condition and yet he (the creditor) 
lent him money on a high rate of interest, held, that the posi- 
tion of thb parties must be deemed to be suob that the creditor 
was in a position to dominate the will of the debtor within the 
meaning of the amended S. 16 of the Contract Act. 

Under the circumstances of the case simple interest at 18 per cent, 
per annum on the sums advanced was allowed. 

Notes. 

It,— 6 I. 0. 203 — Debt borrowed under arrest for payment of Government 
Revenue. 

B, — 6 1. C. 439. — Money lent to helpless widow to establish her right to 
maintenance. 

IU-6 I. 0. 572. — Presumption where the lender is in a position to dominate 
the will of the borrower. 
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It.-7 All. L J. 655. — Where the interest is excessiv^e having regard to the 
security, it is necessary to find also that the lender -was 
in a position to dominate the will of the borrower when 
the contract was entered into before any presumption can 
arise that the contract was induced by undue influence. 

R. — 10 I. 0. 14 —The mere fact that the rate of interest is high is not suffi- 
cient to justify the conclusion that the bargain was 
unconscionable. 


9 0. C. 196. (P. C.) “28 All. 439. 

Mahomedan Law — Gift — Delivery of possession — Sale^deed, fictitious and invalid. 
By the Mahomedan Law, a holder of property may in his life-time 
give away the whole or part of his property if he complies with 
certain forms ; but it is incumbent upon those who seek to set 
up su6h a transaction to show very clearly that those forma 
have been complied with. It may be by deed of gift simply, 
but unless accompanied by delivery of the thing given so far 
as it is capable of delivery, it is invalid. Or it may be by deed 
of gift coupled with consideration, in which case delivery of 
possession is not necessary, but actual payment of consideration 
must be proved, as also the hona fide intention of the donor 
to divest himself of the property, and to confer it 

upon the donee. 

Held (upon the evidence) that the deed which purported to be a 
conveyance for value was a transaction in which no considera- 
tion passed or was intended to pass ; that in executing that 
deed the plaintiff did not intend to give the property to the 
defendant except subject to a reservation of the possession 
and enjoyment to himself and his wife during their lives, to 
which the defendant pledg(d himself, and that the deed was 
not followed by delivery of possession, but was a fictitious and 
henamirndeed and was invalid and void. 

Notes, 

5 I. 0. 946. — R, — 12 Bom. L. R. 169 — To complete hiha hihwaz actual 
delivery and receipt of consideration however small is 
essential 

R 11 A.’L. J. 726 — Early death after execution of deed whether justifies 
finding of mortal complaint. 
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E. — 20 I. 0. 286— A gift of property by a person not in actual or oonstiuo- 
tive possession is invalid. 

9 0. C. 204. 

S, 34 Land Revenue Act {III of 1901) — Transfer of possession before the Land 
Revenue Act came into force. 

That S. «S4 does not apply to cases of transfer of possession \ 9 hich 
took place before the Act came into force. 


9 0. C. 205a 

Ss. 522, 525 0. P. G,^The Second schedule (V of 1901)— Appealable, 

1. An order dismissing an application under S. 525 to have an 

award filed in Court is not a decree and is not appealable 

2. In S. 522 the words “ upon the judgment so given a decree should 

follow ” refer to a judgment according to the award and not to 
a judgment or decision that the award is invalid and not 
binding on the parties . 

Note, 

(1) Not P.— 11 0. 0. 116 — An order refusing to file agreement to refers to 

arbitration is appealable. 

• — — 

9 0. C, 211 . 

Pre-emption — Meaning of^^ sub-division ” — Ss, 8 and 9 Oudh Laws Act, 

In a suit for pre-emption the village in dispute consisted of four parts 
known as tarafs A, B, C and D ; these tarafs were entered in 
the khewat in the column headed “ name of thok or patti.” 
Separate lands were assigned to each taraf ; every share lay 
wholly in one taraf j the revenue of each share was separately 
entered in the khewat and the revenue payable by each taraf 
was known. 

Held, that each taraf was a sub-division of the mahal. 

2. The word “ sub-division ** in S. 8 Oudh Laws Act include a part 
made by a division of a town or a city and is not confined to a 
part made by division of part of a city into smaller parts, and 
the word sub-division in S. 9 of the Act means not only a part 
made by division of a part of a mahal but also a part made by 
division of a mahal. 
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Notes 

(2) E, — 16 0. 0, 203 — The distribution of the revenue is not essential in 
order to constitute sub-division of a tenure. 

(2) B. — 13 I. 0. 490 — Where separate villages are the component parts of 
a mahal, each village is a “ sub-division ” of the mahal. 

9 0. C. 214. 

8, 310 C. P. 0. e 0. XX/, r. 88, Act V of 1908 — 8$. 5 and 6 Limitation-^ 
8. 10 General Clauses Act (X of 1897). 

The application 'svas made a few days after sale which took place on 
the 20th September— The Court was closed all through Octo- 
ber. On the 1st November the applicant tendered Rs, 477-8-0. 
The tender was retained by the Court officials till the next 
day when it was retiiined to the applicant because he had 
offered too much, the amount due being only Rs. 345, and 
because he had given an incorrect number of the suit, and had 
not entered the date fixed for hearing, which was not provided 
for in the form of tender. 

The Court refused to grant the application on the ground that the 
money had not been deposited within 30 days of the date 
of sale and that the provisions of Ss. 5 and 6 of the Limitation 
Act did not apply. 

Held, that having regard to the provisions of S. 10 of the General 
Causes Act (X of 1897) the money was tendered within time. 


9 0. C. 216. 

Hindu Law. — Joint family — Presumption as to separation of all members on the 
separation of one of them. 

When one co-parcener separates, it is not impossible that the others 
should remain united. If then it is proved that the others 
lived throughout in union, it would be sufficient to establish an 
agreement to remain united. 

9 0. C. 219 (P. C.)«28 All. 585. 

Compromise — Minor- -Guardian — Leave of Court — S. 462 0. P. 0. »0. XXXII, 
r ? Act V of 1908. 

1. That in order to maintain the validity of a compromise entered 
into on behalf of a minor, when such compromise is subse- 
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quentlj challenged, it must be shown that the attention of the 
Court was directly called to the fact that a minor was a psirty 
to the compromise, and it should also be shown by an order 
on petition or some way not open to doubt that the leave of 
the Court was obtained. 

2. Under the circumstances of the case, the decree need not have 
been set aside in its entirety but it would be quite sufficient 
if there is made a declaration that the compromise and the 
decree a^e not binding upon the minor and that he is remitted 
to his original rights. 

Notes. 

Exp _34 Cal. 83. 

R, —10 0. C. 321. — The duties imposed upon the Civil Courts for the pro- 
tection of minors hare to be positively performed ; and 
such pei*formance cannot be inferentially assumed in the 
absence of direct evidence. 

R. — 14 I. Cl 6. — Leave for sanction in express terms not necessary. 

9 0. C. 221. 

S, 20 Limitation Act — Settlement of accounts — Interest. 

That where the interest was not paid in cash but* on a settlement 
of accounts the amount of interest calculated up to date was 
added on to the principal and the aggregate amount thence 
forward treated as principal, there had been a payment of 
interest as such sufficient to satisfy the requirement of S. 20 
of the Limitation Act. 

9 0. C. 224a 

Serrate suit for mesne profits due at the date of suit for possession — S. 43 
0, P. 0 . « 0. 11 r. 2 Act V of 1908. 

A separate suit for those profits is barred. 

Note. 

0. C. 322 — Suit for possession subsequent to suit for mesne profits 
barred. 
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9 0. e. 227. 

The date from which rent fixed under 8» 100 Oudh Land Revenue Act should be 
pdyahle — 8. 3 (g) Oudh Laws Act, 

The rent fixed by the Deputy Commissioner becomes payable from 
the date on which the revenue was assessed on the plot. 

Note^ 

Dist-ll 0. 0. 187 — The rent assessed becomes payable only from the date 
of declaration made in the suit. 


9 0. C. 230. 

Adverse possession by successive trespassers — Tacking of various periods of adverse 
possession — Succession by sale as to possessory interest of one trespasser by 
another. 

That a person who was in possession of the property as a trespasser 
is entitled to tack on to the period of his possession, the 
period of the possession as trespasser of his predecessor in 
title through whom he claims. 


9 0, C. 232. 

Jurisdiction — S, lOS Oudh Rent Act — S. 42 Specific Relief Act, 

1. A suit for declaration that the plaintiff is entitled to get from 

the defendant his co-sharer, the amount of arrears of revenue 
to the extent of his share is cognizable only by the Ileuenue 
Court, 

2. It is also barred under S. 42 Specific Relief Act as the plaintiff 

can sue for the arrears alleged to be due from the defendant. 


9 0» C. 233. 

Sub^mortgagee—Sale of mortgagor' s interest and of original mortgagor's interest^ 
Objection as to want of necessary parties in appeal, 

A. sub-mortgagee is entitled to a decree for sale of his mortgagor’s 
interest and may even obtain a decree for sale of the original 
mortgagor’s interest. 

2. Objection as to want of necessary parties disallowed as it wa9 
not taken in the Court of first instanoe. 
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9 0. C. 235. 

8. 13 Explanation (2) C. P. 0. »> S. 11 Act V of 1908— Cause of Action— 8. 43 
G. P. C. = 0. II, r. 2 Act V of 1908. 

Where first suit brought on the bsisis of a gift was dismissed on the 
ground that the deed of gift being unregistered was inadmissible 
in evidence. 

Held^ that the second suit as heir was not barred. 

Note. ' 

R.— 12 0. 0. 347 — The facts of the case in 9 0. G. 235 were somewhat com- 
plicated but it can scarcely be doubted that the plaintiffs* 
cause of action in the suit then before the Court Jwas 
wholly different from that in the two earlier suits which 
were then pleaded as a bar. 


9 0. a 239. 

Hindu Law-- Mitakshara — Samanodakas — Agnates removed more than 14 
degrees — Cognates — Bandhus —Sisters' son. 

Heldf that under the Mitakshara, a^person who is removed more than 
14 degrees from the common ancestor cannot be considered [to 
be a Samanodaka of the, deceased entitled to succeed in prefer- 
ence to the deceased’s sister’s son who is Bandhu. 

9 0. C. 243. 

Bes-judicata’—S. 13 G. P. G. = S. 11 Act V of 1908 — Decision erroneous in law 
over-ruled by a later decision, 

A decision inter 'partes, if in other respects it fulfilled the requirements 
of S. 13 C. P. C., could not be avoided by showing that it 
was erroneous in law or based on a ruling which has been 
over-ruled. 


9 0. C. 246. 

Mahomedan Law — Legitimacy — Becognitiou of sonship — Acknowledgment, 

1 That under the Mahomedan Law, a child need not necessarily be 

considered legitimate merely because his parents lived together 
for a certain period and his father called him his son. 

2 That a mere recognition of sonship is not necessarily sufficient to 

effect the legitimation of a son. 
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Notes 

(1) E. — 13 0. C. 255 — In 9 0, 0. 246, one of the judges expressed his opi- 

nion to the effect that it would be a great calamity if 
Courts were bound to hold that a person was a legitimate 
son merely because on a solitary occasion his father re- 
ferred to him as his son 

(2) F. — 14 0. C. 356 — In 9 O. O. 216, it was proved that plaintiff’s father 

lived with his mother for some time in spite of this it was 
held, that this evidence was whoUy insufficient to prove 
the legitimacy more specially as his mother though alive 
was not called as a witness. 

, 9 0. C. 249. 

Renunciation of right of Government as to abadi land in the city of Lucknow — 
Land dec'teed in favour of Nazul — Lo)d Canning's Proclamation of 1858. 

9 0. C. 254. 

Redemption — 8, 583 0, P. 0.=S. 144 (1) Act V of 1908 — Mesne profits — 
judicata. 

1 That under S. 583 to C. P. C., the appellants were entitled to 
mesne profits by way of restitution for the whole of the village 
from the date when the respondent obtained possession under 
the decree of the first Court up to the date when the full 
amount due under the decree of the Appellate Court was paid 
and to the mesne profits on the one- third share from the date 
of full payment until the appellants recovered possession. 

2. That the question whether the respondent having obtained posses- 
sion on a decree which allowed redemption on payment of a 
smaller sum that the Appellate Court found to be due, was 
liable for mesne profits for the period between the date of 
obtaining possession and the date on which he paid up the 
whole amount due was not a matter in appeal before this Court 
and therefore not Res- judicata, 

9 0, C. 269. 

88, 55 (6) (5), 82^ 95 Transfer of Property Act — Mortgage-money paid by the 
purchaser of a portion of the mortgaged-property to pay off a prior mortgage 
^Contribution — Charge, Payment by one who actually supplies the money, 

1 That the plaintiff who had become owner of a part of the mort- 
gaged- property and who paid off the mortgage-debt in order tg 
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save the property from being sold in execution of the decree 
obtained on the basis of the mortgage of 1886, acquired a 
charge on the 4 'pattis in respect of ho much of the money as 
the pattis were rateably liable for. 

2. That the money having been supplied by the plaintiff for the 

payment of the mortgage-decree, the payment must be con- 
sidered to have been made by the plaintiff. 

3. That even if the money paid by the plaintiff were considered as 

purchase < money, he had a charge on the property sold to the 
mortgagee to the extent of the money paid by him. 


9 0. C. 269. 

Disability of some of joint judgment creditors when time began to run for apply- 
ing for execution of decree S, 7 Limitation Act. 

That S. 7 applied whether all or some only of the joint judgment 
creditors were under disability when time began to run. 

9 0. C. 271. 

Fre-emptio7i, — Proprietors suit against under-pr'oprietor--S. 9 (5) Oudh Laws 
Act — The plaintiff and the vendee not residing in the village. Decision as 
to who is entitled by drawing lots. 

That under S. 9, the plaintiff and the vendee were members of the 
village community and were equally entitled to pre-empt the 
property. The question as to who is entitled to the property 
was decided by dravving lots. 


9 0. C. 273. 

Trespasser — Suit for possession against — 

In a suit by a mortgagee (plaintiff) for possession of the mortgaged- 
property from which the defendant had dispossessed him, the 
defence was that the original mortgagor had no title to the 
property and therefore could not mortgage it to the plaintiff 
and consequently the plaintiff’s suit was not maintainable. 

Beld^ that the plaintiff was entitled to a decree unless the defendant 
was the true owner. Possession is good title against all per- 
sons except the rightful owner and entities the possessor 
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to maintain an action in ejectment against any person other 
than such owner who dispossess him. 

Note, 

P, — 11 0. 0. 337. — Possession, valid title against all except rightful owner, 

9 Oa C. 275. 

8, 424 0, P. C, =■ 8. 80 Act V of 1908, — Notice of suit to public officer , — 
Amendment — Malicious prosecutu n. 

The plaintiff stated that a cause of action accrued to him when the 
defendants arrested and sent him up for trial to the Magis- 
trate under S. 454 Indian Penal Code and when S, at the 
instigation of the defendant, lodged a false complaint. The 
question for consideration was whether under S. 424 C. P. 0. 
notice of suit should have been given to the defendants. 

Heldy 1 that if the defendants induced S. to make a report or file a 
complaint they did not act in their official capacity, and 
therefore so far as the report and complaint were concerned 
no notice of suit was necessary ; but that the other alleged 
acts of the defendants purported to be done by them in their 
official capacity within the meaning of S. 424 C. P. 0., even 
if they were action in pursuance of an illegal conspiracy, and 
therefore the defendants were entitled to notice in respect 
of them. 

2. That having regard to the frame of suit no amendment could be 
allowed but the suit should be dismissed in toto. 

Note, 

(1) K. — 10 0. C. 49. — That the suit against the Deputy Commissioner was 
bad for want of notice. 


9 0. C. 281. 

8tepmzn*aid of execution — A7t, 179 (4) sch, ii Limitaiim — 8, 649 C, P, 0.«* 
Ss, 36, 37 (V of 1908) Transfer of decree for execution---^ 

1. Application by legal representatives of decree-holder to be 

'brought on record is a step-in-aid of execution. 

2. If after a Court has passed a decree the local jurisdiction in 

respect to the subject matter of the suites transferred to some 
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other Court the application for execution may be made either 
to the Court which passed the decree or to the Court to which 
the local jurisdiction has been transferred. 

Note 

10 0. 0. 263 (265). — An application for execution made by a henamtdar 
is a good application and saves limitation. 

9 0. C. 284. 

Purchase money — Unpaid — Charge upon immovable property — Arts Illy 1S2 
Sch. II Limitation — 8. 55 Transjc'*' of Property Act. 

That a suit by a vendor to recover the unpaid balance of the price 
of immovable property by sale is governed by Act 132. 

9 0. C. 288. 

S. 90 Transfer of Property Act — 8. 108 0 P. 0. =» 0. JX, r. 13 (F of 1908).. 

An application to set aside an ex parte dec’^ee passed under S. 90 
T. P. Act is not maintainable. 

9 0. C. 289. 

Pre-emption — Plaintiff whose entire share was wrongly sold was a co-sharer. 

It was found that the officer conducting the sale had wrongly sold 
up the entire share of the plaintiff inspite of the order of the 
Court directing only a portion to be sold. 

Heldy that the sale of the entire share of the plaintiff was invalid and 
therefore the plaintiff was still a co-sharer in the mahal and 
as such entitled to claim pre-emption. 

9 0. 0. 292. 

Suit for proprietary possession where tenant sets up under-proprietary rights 
Declaratory suit. 

That the suit for proprietary possession was not maintainable. The 
proper course for a proprietor against whom a person alleged 
to be a tenant sets up a claim to under-proprietary right is to 
sue for a declaration. 

Note. 

App.-12 O. 0. 164. • 
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9 0. C. 896. 

Suit for arrears of rent — KuhuUat is not equivalent to lease — Unregistered Kahu* 
Hat — Ss. 105 y 107 Trayisfer of Property Act — 8, 91 Evidence Act — Compen- 
sation for use and occupation of land. 

1. That a habuliat is not lease or the equivalent of a lease although 

for the purposes of the Stamp Act a lease includes a habuliat. 

2. That an agreement to execute a lease of immovable property 

for any term exceeding one year was iimdmissible in evidence 
and that its terms could not be proved by oral evidence. 

3. That the plaintiff was at liberty to prove that she gave and 

the defendant accepted a lease for one year at a certain rent 
and, that the defendant obtained possession in accordance with 
the agreement. If this was proved and also that the defendant 
held over after the expiry of the first year, he was liable to 
pay rent at the same rate for the period he remained in pos- 
session. Even if this was not proved, plaintiff was entitled to 
a decree for the amount claimed as compensation for use and 
occupation of the land by the defendant. 

Notes. ' 

— 9 0. 0. 362 — A suit on account of compensation for use and occu- 
pation without a formal and registered lease was main- 
tainable. 

(1) Aff. — 12 0. 0. 140 — That a Kabuliat signed only by the tenant is not 
equivalent to a lease. 

(3) p.' — 10 I. 0. 2 (3) — There being no provision in the Oudh Rent Act 
for the fixation of rent of ordinary tenants at will, the 
appellants were entitled to a fair occupation rent as 
compensation for use and occupation. 

9 0. C. 301. 

Order passed without appeal — Jurisdiction of Settlement Court. 

1. Heldy that the order of the Settlement Officer passed in 1872 

without there being any formal appeal before him and merely 
under verbal instructions by a Judge of a superior Court was 
wholly irregular and without jurisdiction. 

2. That the defendant having been in possession of land for about 

36 years should not be ejected unless the title of the plaintiff 
was proved beyond reasonable doubt. 
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9 Ot C» 308* 

TfB^ew^'piion'^ Admission of vendor in sale-deed and written statement as to part 
payment of price hy vendor — Decision of question as to payment of price 
between vendor and vendee in a suit for pre-emption. 

The sale-deed recited that Rs. 2,300 had been paid and that 
Rs. 6,200 remained to be paid, making a total of Rs. 8,500. 
The plaintiff’s case was that the price was not fixed in good 
faith and that the real market value of the property was 
Rs. 5,600. The Court below found, and that finding was not 
challenged in appeal, that the price was not fixed in good 
faith. The vendors and the vendees stated in their respective 
written statements that the sum of Rs. 2,300, had in fact 
been paid but the Court below found and that finding was 
not challenged in appeal, that this sum of Rs. 2,300 was not 
in fact paid. The Court found that the market value of the 
property was Rs. 6,226-4, and that on account of mortgages 
on the property, the plaintiff was entitled to retain for pay- 
ment to the mortgagees the sum of Rs. 1,737-12-9, so that the 
plaintiff was bound to pay to the defendants the sum of 
Rs. 4,488-7-3, out of which the Court directed that the vendee 
should get Rs, 1,300 and the vendors Rs. 3,188. 

On an appeal by the vendee it was contended that the sum to be 
paid to him should be increased by Rs. 2,300, the receipt of 
which the vendors acknowledged both in the sale-deed and 
in the written statement. 

Held, that in suit for pre-emption where there is a dispute between 
the vendor and the vendee, as to the amount to be paid aud 
the Court decides the amount to be paid by him and how 
much out of it to each of the defendants, it is as much a 
decision between the defendants as between the plaintiff and 
the defendants and is thenceforth binding on both the defen- 
dants. 


9 0. a 311. 

5. 49 Land Acquisition Act (I of 1894) Meaning of ^ house ’ 

That in S. 49 word * house ’ is not confined to land covered by a 
building and includes not only a courtyard attached to a house 
but also as much of the land appurtenant to the house as is 
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necessary for the convenient occupation of the same ; and there- 
fore the Govt, was not entitled to acquire the land in suit alone 
without the consent of the owners. 


9 0. C. 315* 

Promissory notes — Execution not 'proved — Decree when loan admitted — Onus of 
payment when execution admitted by defendant. 

The defendants, having admitted the execution of a promissory note 
on the same date and in terms identical with the promissory 
note set up by the plaintiff and having failed to prove the 
payment, the onus of which lay on them, the plaintiff was 
entitled to a decree. 


9 0. C. 322. 

Ss, 43 and 44 0. P. G.—O. II rr, 2y 4, 5 Act V of 1908 — Suit for possession 
subsequent to suit for mesne profits^ 

A person having once sued for mesne profits with respect to land for 
which he was then entitled to possession, cannot subsequently 
sue for possession of the same. 

9 0. C. 326. 

Misjoinder of causes of action — Transferees under separate deeds of different dates 
executed by ividow^ cause of action ayainst — Ss, 43 and 45 0, P, 0.=0. II 
rr,2,3,6 {V of 1908), 

Held, that the suit, for a declaration that, (a) alienation made by P, 
and M two widows in favour of S, (6) alienation made by P 
only in favour of R, were without legal necessity and inopera- 
tive after their death, was bad as the cause of action with 
respect to both could not be joined in one suit. 


9 0, C. 331. 

Pre-emption-'-^Property sold not in actual possession of vendors^Sale of a share 
in a law suit. 

That this being the case of a sale of property not in actual possession 
of the vendors, it was not such a sale of immoveable property 
which could be the subject of pre-emption. 
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Notes. 

Oist. — 10 0* 0. 273. — In 9 0. 0. 331 what was sold was a share in a law 
suit which cannot be the subject of a claim to pre- 
emption. 

F. — 11 I* 0. 279. — Sale of doubtful right could not be subject of pre-emption 
suit. But in 10 0. C, 273, the vendor had an equitable 
interest of which he could not be deprived by any one 
clawing under him. 

R. — 13 I. C. 508. — A pre-emption suit not instituted bona fide with the object 
of excluding a stranger is not maintainable. 

Dist, — 16 0 C. 99. — Where there was no claimd over the title of the vendor 
and the sale of the property in possession of the mortgage 
was effected in view of a consideration which was paid 
in cash and part of which was left with the vendee for 
expenses of redemption , heldy that such a sale was 
subject to pre-emption. 


9 0. C. 339, 

BeS’judicata.^’^ Plaintiff no party to the previous case, — Decision in the previous 
case obtained against the widow was not binding on the plaintiff her adopted 
son — Mis-joinder . 

Heldy I that the previous decision was not res- judicata. 

2 That there was no mis- joinder. The plaintiff’s right to sue for 
the whole estate in one suit was not affected by the passing 
of the estate into the hands of other trespassers. 


9 0. C. 350. 

Hindu Law — Suit to recover debt brought against the son — Separation of son 
from father — Liability of son to discharge father'' s debt art, 120 sch, ii 
Limitation. 

That as the liability of a Hindu son to pay the debt of his father 
arises from the moment, the father has failed to discharge the 
obligation, the suit having been brought more than 6 years 
after the date of the decree under S. 90 T. P. Act, and also 
from the date of separation, was barred by limitation. 
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9 0. C. 352. 

Hindu Law — Succession to the property of illegitimate collateral , — 

That an illegitimate person has no right to succeed to the property 
of another illegitimate collateral. 

Note. 

— 14 0, 0. 727, — The rule by which one illegitimate brother can suc- 
ceed to another is not necessarily confined to persons of Sudra 
caste 

9 0. C 354. 

Abatement of suit — S. S67 0. P. 0, =» 0, XXII r. 5 Act V of 1908%'^ Appeal 
— Eevision. 

Where a Court on the death of a plaintiff refused to grant the 
application of his widow to be brought on the record and 
ordered the suit to be dismissed as having abated. 

Heldf that the proper remedy for the widow was to appeal against 
that order and not to apply for revision. 

Note, 

F.— lU 0. C. 121. 


9 0. a 357. 

Malicious prosecution — Damages icith respect to — Meaning of “ Prosecutioyi*^ False 
information to Magistrate, 

It is not necessary that there should have been a prosecution of the 
plaintiff by the defendant for an offence described in the 
Indian Penal Code : if a person sets a criminal law in motion 
(e. g. gives false information as to the bad character of a certain 
person) he must be treated as a “ prosecutor” and as such 
liable to a claim for damages. 


9 0. C. 362. 

Landlord and tenant — Suit for compensation for use and occupation Ss, 662^ 
666 0, P. 0. *- 0. XLT, n 23, Act V of 1908, 

That where a person had with the consent of the Taluqdar entered 
into the collecting possession of a village as a lessee and had 
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remained so far a certain period, though without a formal and 
registered lease, a suit for money against the occupant on 
account of compensation for use and occupation of the village 
was maintainable. 

Notes, 

E. — 12 0. 0. 140 — That the undertaking contained in the kahuUat could be 

enforced against the person who was in possession of the 
village under the kahuliat. 

F, — 10 I. 0. 2(3). — ThAr© being no provision in the Ondh Rent Act for 

fixation of rent of ordinary tenants at will, the appellants 
were entitled to a fair occupation rent as compensation 
for use and occupation of the land in suit. 

9 0. C. 365. 

S, 375 0, P, 0, = 0. XXIIlf r. 3 Act V of 1908, — Appeal from, decree passed 
on, compromise. 

That there being no agreement between the parties as to the inter- 
pretation of the compromise when it was originally filed, there 
had been no real and genuine adjustment of the case before 
the Court and in fact no final compromise between .the parties 
upon which the Court could proceed to decide the case. If 
the Court wishes to act upon the compromise according 
to the amendment originally suggested by the defendant and 
subsequently agreed by the plaintiff, afresh compromise amend- 
ing those terms should have been put in and verified by all 
the parties concerned. 

That there being no decree passed in the case within the meaning 
of S. 375 C. P. C. in asmuch as there had been no real agree- 
ment between the the parties, the decree so passed was open 
to appeal and could not be considered as final. 

Notes. 

E,— 9 I* 0. 426 — In a suit against the defendant, who had built on the 
plaintiff’s land, the plaintiff offered in Court to allow the 
defendant to retain his building subject to a rent fixed by 
him but the Court decided to allow the defendant to 
remain on the plaintiff’s land on payment of a rent fixed 
by the Court: Held, that there was no agreement 
between the parties amounting to an adjustment of the 
case in whole or in part, 



“digbst and east heferbncbr.” 375 

9 0. 0. 873. 

Redemption — Bona fide purchaser from moi'tgagee — Ostensible owner — Suit to 
redeem brought more than 12 years after sale — Art, 134 sch. ii Limu 
tation, 

That where a person believing that his vendor had an absolute in- 
terest in a certain property of which he was only the 
mortgagee purchased the same for valuable consideration, the 
suit brought by the heirs of original mortgagor to redeem the 
property from such purchaser, if brought more than 12 years 
after the date of sale, was barred by limitation. 

9 0. C. 377 (P.C.) “28 All. 727. 

S, 2 Limitation {XV of 187?) — Alleged adoption over 12 years ago — Tosses* 
sion for less than 12 years — Effect of adoption — Resfndicata. 

The immunity gained by the lapse of 12 years after the date of an 
apparent adoption does not amount to acquisition of title 
within the meaning of S. 2 Limitation Act. 

Semble — Where parties to a suit accept an issue however improperly 
raised, and the Court tries it as the main question in the case, 
if the party against whom decision is given allows such 
decision to become final, the finding on the issue becomes res* 
judicata. 

Notes* 

— 7 I, 0. 427 (430) — Where the relief sought in a suit is the recovery 
of possession and not merely a declaration that a certain 
adoption is invalid, art. 141 applies and the period of 
limitation is 12 years. 

9 0. C. 381. 

8* 106 Cr, P. 0* — Security to keep the peace — Intention to commit a breach of 
the peace at the time of committing the offence essential. 

That before an accused can be called upon to give security under 
S. 106 Or. P. C. it must be proved that there was an in- 
tention on his part to commit a breach of the peace at 
the time of committing the offence of which he has been 
convicted. 
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10 0. C. 1. 

Mohamedan Law — Guardianship — Majority Act 1875y 

That in matters of contract a Mahomedan boy or girl does not attain 
majority until the completion of the age of 18 years or 21 years 
as the case may be and the boy or girl is till the completion of 
such age deemed to be under the guardisnship of the person 
who would be entitled to his or her guardianship under the 
Mahomedan Law. 

Note. 

O. C. 247 — Age of majority where guardian has been appointed — 
Death of guardian before minor attains age of majority. 

10 0. C. 4. 

Landlord and tenant — Wajih-ul-arz — Sale in execution of decree — Purchaser y no 
right to occupy against consent of landlord. 

That where the Wajib^uLarz of the village gave the tenants residing 
in that village a right to sell or mortgage the materials of their 
house, a purchaser of the house in atiction sale in execution of 
decree against the tenant could not acquire a right to occupy 
the house without the permission of the landlord. 

Note. 

R, — 14 O. 0. 231 — Talukdar has a right to possession of the house left by 
the tenant. 


10 0. G, 6. 

Bond — Money payable by instalments — DpfauU inpayment of two iustalmentSy 
art, 75 sch. ii Limitation Act. 

Where it is provided in a bond that in case of default of payment of 
two instalments the whole amount of the bond will be recover- 
able, if the suit is brought more than 3 years from the date 
of default in payment of two instalments it is time-barred. 


JO 0. a 8. 

S. 622 0. P. 0.ta»S. 115 [(F of 1908) Revision — Omission to consider part of 
defence omng to an erroneous view of law. — Jurisdiction. 

Where a subordinate Court declines to consider a certain part of the 
defence owing to an erroneous view of law, such Court should 
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be deemed to have failed to exercise jurisdiction vested in it by 
law. 

Note, 

R.-13 0. C. 109. — Revision of an order refusing to add parties — Meaning 
of “ Case.” 

10 0. C. 11. 

Mahomedan Law, — Restitution of conjugal-rights subject to payment of dower — 
Lower not paid but demanded. 

In such suit it is open to the wife to demand her dower, although 
there has been previously a consummation of marriage, and 
the Court is competent to pass a conditional decree subject 
to payment of the dower debt. 

Note. 

B. — 15 0. C. 127. — Under the Sunni Law, a wife has the right to refui(>e to 
surrender her person to her husband, in spite of consum- 
mation of marriage, so long as the prompt dower remains 
unpaid. 

10 0. C. 14. 

Anomalous mortgage. — Usufructuary mortgage — Personal covenant to pay — Decree 
for sale. — S. 68 Transfer of Property Act. 

That where a mortgage, of a usufructuary character contains a 
personal covenant to pay, the mortgagee is entitled to sue 
for sale of the property on the basis of such a covenant. 

Notes. 

B. — 16 0. 0. 90 — In case of a simple mortgage a personal convenant it al- 
ways implied and a decree for sale in such a case can be 
granted. 

10 0. C. 17. 

Pleadings — Compromise in Settlement Gouit not equivalent to a mortgage- 
deed — Adverse possession — S, 100 Transfer of Property Act — Recovery of 
the whole share — Redemption — Art. 144 Sch. ii Limitation. 

1 . No suit for redemption could lie as the compromise in the Settle- 
ment Court did not create the relationship of mortgagor and 
mortgagee. 
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2. Suit to redeem was converted into a suit to recover possesiion on 

payment of a charge. 

3. The suit being really one for possession on payment of a charge 

it was governed by Art. 144, and as the defendant had 
not succeeded in showing that they had been in adverse 
possession for more tlian 12 years, it was not barred by limi- 
tation. 

4. The plaintiff could recover not only his own share but also those 

of his o her co-sharers on payment of the amount due from 
him as well as from those other co- sharers. 


10 0. C. 21. 

Arrears of rent — Assignee of — S* 182 Ovdh Rent Act. 

That the Limitation of 3 years applies to all suits for arrears of rent 
whether brought in the Civil Court or in the Rent Court. 


10 0. C. 23. 

Juntdiction of Civil and Revenne Courts— S. 108 (8)y (10) Ondh Rent Act — 
Suit for recovery of 'occupancy of holding by the heirs of a deceased 
tenant^Relationship of landlord and tenant. 

That the real question for decision in the case was whether the plaintiffs 
were entitled to succeed to the right of occupancy as heirs of 
the deceased tenant, that until such question was determined 
no relationship of landlord and tenant could be established to 
enable the plaintiff to claim relief in the Revenue Court ; and 
the suit was rightly instituted in the Civil Court. 

Notes, 

B,,— 12 0. 0. 50—Remarks on pp. 26, 27 in 10 0. C. 23 referred. 

P. — 16 0. 0. 105 — In 10 0. 0. 23 (27) it was held, that a person calling him- 
self an under-proprietor need not sue under cl. 10 of sec- 
tion 108 unless he has himself been in possession and has 
been illegally ejected by the landlord and that a person 
who has never been in possession but who claims to be 
entitled to succeed to an under-proprietary holding may 
sue in the Civil Court. 
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10 0. C.-29. 

Redemption — Mortgagee not put in possession — Interest — Covenant to pay interest 
not recoverable out of the proUts of the property. 

That where in a mortgage-deed there was a distinct undertaking to 
pay any amount on account of interest which was not recover- 
able out of the profits of the property and the mortgagor failed 
to deliver possession, the mortgagee was entitled to refuse 
redemption until the w^hole of the interest during such period 
was paid. 

Note. 

App, — 11 0. 0. 328 — That the mortgagee was entitled to get interest for the 
period he was out of possession. 

10 0. C. 31. 

Ejectment of tenant — Denial of landlonVs title — Forfeiture — Wajib-ul-arz — 

111 Transfer of Property Act. 

That S. Ill Transfer of Property Act did not apply, and the landlord 
was not entitled to eject the tenant from the site on the ground 
that he had denied the landlord’s title and thereby incurred a 
forfeiture of his right to occupy the site. 

Note. 

Dist.— 21 I. C. 256— 

to 0. C, 33. 

SiUt for partition of joint family property — Parties to such a suit — Misjoinder. 

The main cause of action against all the defendant was that they 
were in possession of the plaintiffs’ share in the joint family 
property and refused to give them up, and if any separate 
causes of action wei^e alleged they were only subsidiary to the 
main cause of action. 

10 0. C. 36. 

Arrears of refit — Transferee from under ^proprietor . — S.79N. W.P.and Oudh 
Land Revenue Act — S. 145 (2) Oudh Bent Act. 

That a transferee from an under-proprietor of a portion of the 
holding becomes liable to pay any arrears of rent due at the 
date of transfer. 
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10 0. C. 38. 

Suit for money advanced to minor — Itegistered-bond executed by guardian-^ 
8. 68 Contract Act. 

1. The suit brought against the minor, after 3 years from the date 

when the loan was made, was barred, and the registration of 
the bond could not extend the period of limitation against 
the minor. 

2. The suft could not be maintained under S. 68 Contract Act as 

it was neither pleaded nor proved that the money so advanced 
was necessary for the minor. It was not sufficient merely to 
prove that the money was spent for the purposes of the minor. 

10 0. a 41. 

Distraint — Liability of shikmi tenant for rent due from the tenant-in-chief. 
S. 72 Oudh Rent Act. 

That a landlord is entitled to distrain the crop of a shikmi (sub- 
tenant) in respect of rent due by the tenant in chief. 

10 0. C. 42. 

Value of the suit—S. 7 el. IX Court Fees Act — Forum of appeal. 

That where a plaintiff brings a suit for the recovery of certain 
property subject to a charge of unknown amount, the value of 
the suit is the real value of the property and not the supposed 
amount of charge, and the forum is to be determined accord- 
jngly. 

Note. 

E.-10 O. 0. 291.- 

10 0. C. 44. 

8.43 0> P* 0.«0. JJ, r. 2 Act V of 1908 — Suit for possession against a lessee 
dismissed as non-maintainable — Subsequent suit for declaration as to his 
title to the lands in dispute barred under 8. 43 0. P. G. 

Note. 

Di8t*“~13 0. C. 19-— In 10, O. 0. 44, the causes of action were the same but 
in 13 0. 0. 19 they were distinct. 
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10 0. C. 49. 

Pre-emption — S, 424 G. P. G.^ S. 80 Act V of 1908 — Notice to public officer^ 
Costs of improvement — Cost of stamp paper for sale-deed — Purchaser can- 
not plead his mortgage. 

1. That the suit against the Deputy Commissioner was bad for 
want of notice under S. 424 0. P. 0. 

2. , That the suit was not liable to be dismissed as against the 
vendee inasmuch as under the circumstances the vendor was 
not a necessary party. 

3. That the objection as to the sufficiency of notice under S. 424 

C. P. C. could only be taken by the Secretary of State. 

4. That the suit was not liable to dismissal simply because it was 

carried on with money supplied by a third-party. 

5. That the pre-emptor was not liable to pay the costs of improve- 

ments or of the stamp of the sale>deed. 

6. That the defendant as purchaser of the equity of redemption 

could not in the absence of a special contract to the contrary 
set up his own previous mortgage as still subsisting. 

Note. 

(2) F. — 13 O. 0. 241 — The lower Court was justified in not causing the 
representative of the vendor to be brought on the record. 

10 0. C. 65. 

Appeal to Privy Council — S. 596 C. P. 0. = S. 110 Act V of 1908, 

That the last clause of S. 596 C. P. 0. — relates to the subject matter 
of the suit and therefore there is no right of appeal when 
the two Courts differ only as to costs. 

Note. 

P, — 9 L 0. 1040 — Right to appeal. 

10 0. a 69. 

Mortgagee — Suit to recover mortgage-money not a suit for specific performance-^ 
Separate suit for damages arising from failure to pay off a prior mort^ 
gage— 8s, 59, 54 Contract Act — Set-off — Compound interest. 

That a suit for recovery of money baaed on a mortgage bond could 
not be regarded as one for specific performance under S, 24 (Jbi) 
Specific Relief Act. 
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2. That there being no evidence of undue influence and the deed 

not having been shown to be either void or voidable, the 
provision to pay compound interest must be enforced, 

3, That the defendants could in a separate suit sue the mortgagee 

for recovery of such damages as may have accrued to them 
owing to the mortgagee not having paid off the prior mort- 
gage. 


10 0. a 76. 

Will-^What amounts to undtie influence in case of ivill — Confidential position. 

That in order to set aside a will on the ground of undue influence, 
it is not sufficient to establish that a person who is largely 
benefited under the will had the power to overbear the will 
of the testator, but it must also be shown that such power was 
exercised and that it was by the exercise of such power that 
the will was obtained. 


10 0. C. 81. 

Bedeniption — Mortgagor and mortgagee acquiring interest in the property, — Kor^- 
gagor cannot redeem whole. 

That a person interested in part only of the mortgaged-property may 
insist upon redeeming the whole of it, but where the mort- 
gagee has acquired part of the mortgaged-property, a pur- 
chaser of part only cannot redeem more than his own share 
against the will of the mortgagee. 

Notes. 

B». — 14 0. 0. 257 — A second suit for redemption by the sons of the mortgagor 
is not maintainable. 

F, — 21 Indian oases 251, 


10 0. C. 86. 

Tre^emption^Owner of grovedand is a co'^sharer -^Non-payment of Government 
Revenue. 

That the owner of a plot of land on which there stands a grove 
for which no Government revenue is®paid is a co-sharer for 
the purposes of pre-emption, 
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Notes. 

Ap.— 10 O. C. 225— Test of co-sharership, an owner of plots of land in abadi 
is a CO- sharer. 

B,.**~ll 0. 0. 290— Plaintiff’s title at the time of institution of suit— Title 
acquired by purchaser subsequent to the cause of action. 


10 0. a 88. 

Fre-em^tion— Trice actually paid how for evidence of market value. 

That in the absence of any other evidence, thb actual price paid is 
good evidence of the market value. 


10 0. C. 89. 


S. lid Or. P. C. 

Where the dispute is only as to who is entitled to collect the rent 
from the tenants the criminal Courts have no jurisdiction to 
take proceedings under S. 145, Cr. P. C. 


10 0. C. 92-(P. C.) 

Bedemption.^Construction of mortgage-deed^ Compound interest. 

That the two clauses of the deed should be read together and that 
on the proper construction *of the 'deed, the mortgagor was 
liable to pay compound interest on the amount of unpaid 
interest 

10 0. C. 95. 

Legal praetUioner.—Suit for damages against— Wrong advice— Art. 90 sch. ii 
Limitation. 

1. That in order to hold a legal practitioner responsible in law 

for the damages caused to his client by the wrong advice 
given by such practitioner, it is not enough to show that the 
advice given was wrong, but there must be proof of gross 
negligence on his part and of the want of such reasonable 
skill and deligence which is to be eipected from a practitions 
of his position. 

2. That the suit having been brought more than 3 years after the 

negligence of the defendant become known to the Bank, it was 
barred by limitatioTi. 
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10 0. C. 108. 

Sut^for contribution — Costs — Liability of co-sharer to contribute even if not 
sued by superior proprietor. 

1. That a person liable with others jointly and severally does not 

lose his right of contribntion against the others by failing 
to ask the Court to make them parties to the suit inasmuch 
as the liability to contribute does not depend upon the decree 
but on the fact that he and the co-sharers were in the 
position, of joint promisors and where one of such pro- 
misor has to discharge the whole debt or a part greater than 
his share he is ^entitled to recover from each of the others 
a contribution or proportion of the excess beyond his own 
share. 

2. That as the plaintiff could not have avoided payment of the 

whole rent at the time when he was sued and when he had to 
pay it, a cause of action for contribution accrued on the 
payment. 

3. That there could be no right to contribution in respect of costs. 

Note. 

R,— 16 0. 0. 285-^10 0. C. 108 is not on all ^ fours, as regards facts with 
16 0. C. 285. 

10 O.C. 112. 

St. 164, 342, 864, 633 Cr. P. G. — S. 80 Evidence Act — Statements recorded in 
English, 

Where confession of the accused was recorded in English and no 
evidence was taken to prove that the accused had actually 
made those 8tatemeiit.s held, that the Sessions Judge was 
wrong ill admitting such confessions against the accused. 


10 0. C. 117(P,a)-29All. 331. 

Hindu Law — Bes-judicata — Legal necessity — Possession decreed subject to pay- 
ment of sum proved to have been advanced for legal necessity. 

A Hindu widow sold her husband’s estate and the plaintiff brought 
a suit for pre-emption which was dismissed on the ground 
that on right of pre-emption was proved. Subsequently after 
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the widow’s death, the plaintiff as reversioner to her husband’s 
estate sued to recover possession of the property. 

Heldy that the subsequent suit was not barred, and that the introduc- 
tion of any question as to the effect of the conveyance upon the 
reversion would have been incongruous to the matter of that 
suit. 

2. That where the consideration for the sale-deed was a decree which 

was subsequently set aside on appeal, such a decree could not 
be considered as legal necessity justifying the sale, specially 
where the decree-holder himself was the purchaser, 

3. That, where a portion of the purchase money was not justified 

by legal necessity, the sale could be set aside and possession 
decreed to the reversioner subject to the payment of what was 
borrowed for legal necessity. 

Notes. 

Dist— 6 I. 0. 207 — A sale by a Hindu widow cannot be set aside upon 
payment of the amount which it was necessary for the 
widow to raise to pay off a legal debt, simply because the 
property sold was not sold for a sum which exactly 
covered the debt. 

R,— 7 I. 0. 225 — A suit which is not really for setting aside alienation but 
for recovery of property on the ground that the life- 
tenant could not confer any title that would subsist after 
her death and that the plaintiffs are entitled to posses- 
sion since her deatli, is maintainable by one co-sharer for 
his share only. 


10 0. C. 121. 

St. 366, 588 (18) 0. P. 0.«0. XXII r. 3 (2)— 5. 104; 0. XLIIl, r. i 
Act V of 1908— Joint Hindu Famity—An w'der declaring a 'person not 
to he the legal representative appealable — Fight of descendants of a harta 
to carry on a suit. 

1, The order passed under the fi rst paragraph of S 366 0. P. 0. treat- 

ed as an order under S. 367 0. P. 0. appealable. 

2. That the descendants of a karta could not claim to carry on 

the suit as Karta against the wishes of the other adult 
members. 



386 


“D1UK8T AND EASY RRFBRENCBR.’’ 

8. That if the other members of the family did not or could 
not join with the descendants of the karta in carrying on 
the suit, they were entitled to carry it on themselves for the 
benefit of the whole family by making other members of the 
family parties to the suit. , 


10 0. C. 129. 

Ss. 295, 622 0. P. C. =• Ss. 73 and 115 Act V of 1908. 

1. Revision . — That the existence of an alternative remedy is not 
necessarily a bar to the exercise of re visional jurisdiction 
where the lower Court fails to exercise jurisdiction. 

2 That in order to claim a rateable distribution under S. 295 0. P, 0. 
it is not necessary that the two decrees shall have been 
passed precisely against the same judgment-debtors but that 
the test is whether the applicant for a rateable share and the 
person in execution of whose decree assets have been realized 
have both applied for execution against the same judgment 
debtor. 

Note. 

(1) R.~-13 0. 0. 341, 


10 0. C. 132. 

Ss. IlOy 117 (5) Or. P. C. 

Observations upon the nature of evidence of general repute are ad- 
missible in proceedings under S, 117 (c) Cr, P. 0. 

Notes, 

— 10 0. 0. 108 — As to the meaning of the evidence of general repute, 

12 I. C. 518 — Statements of accused’s caste-fellows and neighbours. 


10 0. C. 136. 

Condition as to restraint on alienation — Void and inoperative condition---^ Sale in 
execution of decree of such interest. 

That where a decree of a Settlement Court was based on a compromise 
which contained restrictions as to alienation, such conditions 
were void and inoperative. 
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2. That 'where such a decree stood in favour of the judgment- 
debtor his right was transferable and could be attached and 
sold in execution of decree against him. 

Note. 

Distf — 0, 0. 189 — In 14 0. C. 189 — Tiiere 'was a sale under which life- 
interest in patt of the property was reserved by the vendor 
with consent of the vendees. 

10 0. C. 139. 

Application by judgment-debtor to he declared an insolvent — Application for transfer 
by decree-holder— 8. 24 G P. G. ^ S. 22, 23 [3) Act V of 1908. 

That proceedings under Chap XX 0. P. 0. (Repealed by the Provin- 
cial) Insolvency Act 1907 are necessarily proceedings in execu- 
tion of a decree and the judgment-debtor throughout such 
proceedings is in the position of a defendant. 

2, That the Court has no jurisdiction to pass an order for transfer 
under S. 24 C. P. C., on an application made by the judgment- 
creditor. 

Note. 

— 10 I. C. 29 (30) — As to the fact of the case 


10 0* C. 141. 

S8.310A,311G. P. G. = 0.XXlrr. 88, 89 Act V of 1908— Meaning of 
“ applies — Presentation of an application to the Miinsarim — Withdrawal 
of application before O't der passed. 

That when an applicant presented an application under S. 311 0. P. 0. 
to the Munsarim of the Court and before the Court passed an 
order on it he applied to withdraw the application and conse- 
quently the application was withdrawn, the applicant should 
have be held to have withdrawn the application before the 
making of it was complete, and should not be considered to 
have applied under S. 311 0. P. C., and should be held to be 
entitled to make an application under S. 310A. 
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10 0. C. 145. 

Ss, 13, 43 0. F. O.—S. 11 — 0. IT r. 2 Act V of 1908— Suit for sale hy puisne- 
mortgagee — Bistnistal of the suit on the grmind that previous mortgage not 
offered to redeem — Second suit /or redemption for prior mortgage and saU’^ 
Eesfudicata^-S. 89 Transfer of Property. Act. 

That the pialntiff’s cause of action for the present suit was exactly 
the same as his cause of action for the former suit viz.^ mortgage 
to him and non-payment of the mortgage money. In the former 
suit he might and ought to have offered to redeem the prior 
mortgage. The suit should therefore be dismissed as barred 
by Sa. 13 and 43 0. P. C. 

Note. 

— 12 O. 0. 347 — The decision in 10 O. 0. 145 was by a majority of two 
Judges against one and was in favour of the application of 
the maxim of res judicata to the facts then before this 
Court 


10 0. a 159. 

Hindu Law — Widow — Decree obtained against — Not binding on the reversioner^ 
Daughter's sons — Succession amongst — Per capita not per stirpes, 

1 A decree for sale, obtained against the widow, in a claim put for- 

ward by her adversely to the reversioners, cannot be considered 
binding on the reversioners, and a sale if held in execution of 
such a decree should be considered to pass only the interest of 
the widow and not that of the reversioner. 

2 That after the death of the daughters who suceeeded to a Hindu 

woman’s estate, the daughter’s sons take per capita and not 
per stirpes. 


10 0. C. 163. 

Hindu Law — Alienation hy widoiv^Beversioner's suit for possession — Art, 91^ 
141 Sch it. Limitation, 

A suit by reversioner for recovery of possession of property alienated 
by a Hindu widow is governed by art. 141, . 
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10 0. C. 165. 

S. 526 Cr. P. C. — Transfer of a criminal case from one Oonri to another^ 
Grounds, 

If tlie facts alleged by the accused are such that they will reasonably 
give rise to the belief that no fair trial would be had, a transfer 
ought to made. 

10 0. C. 168. 

8. 110 C, P. G. — General repute— Evidence of Police officer not based on personal 
knowledge, 

1. That evidence of the general repute of a person includes what 

is generally said of him in the neighbourhood in which he lives. 

2. That a Police officer should not be permitted to depose to the 

result of enquiries made by him for the purpose of the case or 
to put in a list of cases in which the person to whom the 
enquiry relates is said to have been suspected by others. 

Note. 

R.-12 1. C. 518 — Statements of accused’s caste-fellows and neighbours. 

10 0. C. 171. 

Ss. 311 and 588 C. P. C. = 0. XX/, r. 90S. 104; 0. XLIll, r. 1 Act V of 
1908 — Appeal from an order dismissing the application for default. 

That no appeal lies from an order dismissing for default an application 
to set aside a sale under S.. 311 0. P. 0. 

10 0. C. 173. 

Agreement to provide funds for litigation — Suit for recovery of property based on 
such agreement — Extortionate and unconscionable — Art. 113 Sch. ii. Limita^ 
tion — Refusal to perform one's part of agreement. 

L If by the agreements no title vested in the plaintiffs, the suit 
should be treated as one for specific performance and as such 
was barred by limitation. If title passed then the plaintiffs 
could not recover on the strength of the agreements as their 
father had refused to carry out his part of the agreement. 

9. That the agreements were extortionate and unconscionable and 
therefore could not be enforced. 
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10 0.C179. 

Pre-emption--- Ss. lOj 11, 12 and 13 (a) Oudh Laws Act — Requirements of a 
valid notice — Foreclosure — Market value — Wrong amount entered in the 
decree. Interest after decree up to the date of notice. 

1. That cl. (a) of S. 13 refers only to cases in which no notice was 

issued at all or was issued in an irregular manner and that 
cl. (d) covers cases in which either the amount claimed by the 
mortgagee was not really due on the mortgage or was not 
claimed in good faith or exceeded the fair market value of the 
mortgaged- property. 

2. That a mortgagee issuing a notice under S. 10 is not entitled 

to claim interest up to the date of notice buc only up to the 
day on which the decree for foreclosure was made absolute. 

3. That where a wrong amount is entered in the notice, the decree 

must provide for payment by the pre-emptor on payment of 
what was due on the mortgage at the date of the order abso- 
lute, or if that exceeds the market value of the property, upon 
payment of the market value. 

Notes. 

(1) App* — 12 0. C. 314 — When a decree absolute for foreclosure Was 
obtained without giving notice a right to sue for pre-emp- 
tion occured from the date of decree — Time for issuing 
notice. 


10 0. C. 189. 

Jurisdiction — Suit for possession of trees and land — Definition of ^Hand '' — • 
Meaning of “ ungathered produce ” — S. 3 {3} Oudh Bent. 

The Oudh Rent Act does not limit the use or occupation of land 
leased to a tenant to the growing of crops. 

The word “ ungathered produce ” besides crops includes trees, grass, 
kankar, &g. 

That a suit for possession of trees as well as of land against a tenant 
holding under a special agreement on the ground that under 
the agreement his right to possession had ceased was one 
exclusively cognizable by the Rent Courts. 
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10 0. C. 193 (P. C.) 

Medemption of a portion of the mortgaged- property where the mortgagee refuses 
to allow redemption of the whole — Estoppel hy defence raised in the pre- 
vious case. 

Under a morterage of September 1879 and a subsequent agreement S 
became the mortgagee in possession for a term of 12 years of 
a 4 annas share of K, and an 8 annas share of B in 2 villages. 
In December 1888, K mortgaged his 4 annas share for 30 years 
to the plaintiff who redeemed the mortgage of 1879 and took 
possession of both shares In 1897, B mortgaged his 8 annas 
share to the defendant who then sued the plaintiff for redemp- 
tion of that share on the payment of the amount due on it 
under the mortgage of 1879. The plaintiff insisted on the 
defendant redeeming the whole share of 12 annas and the 
defendant’s suit was dismissed. In 1899, the defendant 
brought another suit for redemption of both shares, obtained 
a deciee and took possession In 1901, plaintiff sued for re- 
demption of the 4 annas share of K only, on payment of the 
amount due on it under the morgage of 1879 but offered to 
I’edeem the share of B also. The defendant did not accept 
the offer. Held^ that the plaintiff was entitled to redeem K’s 
4 annas share. 


10 0. a 196. 

Uight of Private defence — S. 102 Penal Code. 

1. The right of private defence commenced as soon as the opposite 

party appeared with arms and began to move towards applicants 
which was a distinct threat to attack them and as the accused 
had not inflicted injuries more than were necessary under the 
circumstances, this conviction could not be sustained. 

2. That when a person is attacked while doing a lawful act, he is 

entitled to stand his ground and defend himself and that the 
law does not intend that he must run away to have recourse to 
the proctection of the public authorities. 

10 0, C. 201. 

S. 5 Limitation Act— Appeal— Sufficient catiseP 

The respondent contended that the appellant having obtained copies 
of the Judgment upon the first two applications, could not 
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claim the days spent in obtainirig the third copy as “ time 
requisite for obtaining a copy of judgment’* and the appeal was 
therefore barred by limitation. 

Held^ that although the appellant was not legally entitled to claini 
deduction of such time, yet he has made out a sufficient case 
for not presenting the appeal within the period of limitation 
inasmuch as the uniform practice of the Court, in determining 
the question whether an appeal was presented within limita- 
tion, had been to have regard solely to the endorsements made 
upon the copy of the Judgment upon which the appeal was 
lodged, and such practice must have misled the applicant. 

10 0. C. 205. 

Jurisdiction —Declaration — that certain land is the exclusive property of the plain-- 
tiff by private partition — /S. 23H N* TF, P, Oiidh Land Pevenue — 5, 42 (^2) 
Specific Relief Act 

1. That the Civil Courts had jurisdiction to grant such a declaration. 

2. That the only declaration to which the plaintiff was entitled in 

the case was to the effect that he alone was entitled to the 
profits of the land in suit until regular partition had been made 
by the Revenue Court. 

10 0. C. 209. 

Mahomedan Law — Shia — Will — Validity in favour of heirs — Construction — Wit- 
ness ignorant of the contents. 

1. That the rule tl^t a will is invalid unless the attesting witnesses 

are made acquainted with the contents was not a definite and 
inflexible rule and may safely be treated as obsolete. 

2. That the will in this case could not be regarded as disinheriting 

an heir, but that it merely ignored some of the heirs, 

3. That a bequest by a Shia Mahomedan in favour of an heir is 

invalid only to the extent of ^ of his estate. 

10 0. C. 214. 

<S. 661 0. P. r. 22 (F of 1908) — Gross-objections maintainable only 

with respect to the pnncipal appeal — Interest — Provision as to paynient of 
interest in the shape of deorha Penalty^ 

1 The respondents could be allowed to object only to the decree 
against which the appellant was appealing ; if they wanted to 
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appeal against the order of the District Judge passed on their 
appeal, they ought to have filed a separate appeal. 

2. That the stipulation for the payment of deorha was not in the 
nature of a penalty and could therefore be legally enforced. 

10 0. C. 218. 

ISuit for 'possession by mortgagee on default of payment of interest--- 8s. 12 and 21 
(a) Specifie Belief Act. 

1 A suit for possession by mortgagee on default of payment of inte- 

rest was not a suit for specific performance of a contract. 

2 That the suit could not be regarded as a suit to enforce a contract 

to transfer immoveable property within the meaning of S. 12. 

Note 

(1) R. — 10 I. 0. 190 (192) — A suit for possession on the basis of a mortgage- 
deed is not a suit for the specific performance of a contract, 
and that the defendant could not be allowed to redeem in 
the present suit. 

10 0. a 225. 

Pre-emption — Owner of plots of land in ahadi — Member of village community — 
Vendee joining stranger. 

1 The owner of plots of land in abadi is a co-sharer and could be 

allowed to pre-empt as a member of the village community. 

2 That when in purchase a co-aharer associates with himself a stran- 

ger and there is no specification of the shares acquired by each 
of them, the co-sharer loses his preferential right to purchase, 
and the whole property sold is liable to pre-emption. 

Notes. 

(1) R. — 11 0. 0 90 — Plaintiffs* title at the time of institution of the suit. 

Title acquired by purchaser subsequent to the cause of 
action. 

(1) R.— 12 I. 0. 490. 

10 0. C. 235. 

Occupancy tenure — Sale valid in favour of landlord. 

That the sale of an occupancy tenure by a tenant to his landlord is 
valid. 
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Note. 

R, 110.0. 292 — That relinquishment of his holding by father without 

son’s consent is perfertly valid 

10 0. C. 238. 

S, 176 Penal Code . — “ Official Register ” — Refusing to furnish information to the 

patwari regarding collections made by a zamindar — Ss, 52, 45, 234 U. P. 
and Oudh La^id Menenue Act, 

1. That the words official register” in S. 176 Penal Code do not 

refer exclusively to the registers prescribed by S. 82 N. W. P. 
and Oudh Land Revenue Act (III of 1901). 

2. That a yo■w^a6a^^4^ is a register answering this description, and 

consequently where a zamindar refuses to give the patwari 
information as to the collection of rent made by him he is 
liable to be convicted of an ofPence under S. 176 Penal Code. 


10 0. C. 241. 

Mahomedan Law. — Dower — Principle for determination — Wasika and amanati 
notes — S. 5 Oudh Laws Act, 

That in determining the amount of dower-debt under S. 5 Oudh Laws 
Act, the income of the husband from wasika and amanati notes 
should be taken into consideration. 

10 0. C. 243. 

8. 7 A Oudh Rent Act . — Suit for cancellation of the sale and return of the pur- 
chase money — where edrproprietary rights claimed^ 

When along with some zamindari certain sir land was sold and the 
vendor undertook not to claim occupancy rights therein but 
subsequently claimed and obtained those rights, held^ that the 
purchaser was not entitled to compensation in respect of the 
. sir land. 


10 0. C. 245. 

S. 168 0. P. C « 0. XVII, r. 3, Act V of 1908. — Appealable. 

An order of District Judge, dismissing the suit under S. 168 0. P. 0. 
amounts to a decree. Power of the Appellate Court to act 
under S. 158 C. P. C. is confined to appeals before it. 
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10 0. C. 247. 

Makomedan Law. — Age of minority — Death of guardian — Ss. 2 and 3 Indian 
Majority Act IX of 1875 — Art. 120 sch. ii Limitation Act, 

J. That the age of majority must be governed by the provisions of 
the Indian Majority Act, and not according to the provisions 
of the Mahommedan Law ; xnd that the suit having been 
brought within 6 years from the date when plaintiff attained 
the age of 21 years, was not barred. 

2. That where a guardian has been appointed of a minor, he must 
be considered to be a minor until he attains the age of 21 
years, even that guardian may have died, before the minor 
attains the age of 21 years. 

Note. 

F. — HO. C. 159 — In case of the removal of the certificated guardian, the 
ward will not attain his majority till he attains the age 
of 21 years. 

10 0. C. 252. 

Purchaser's liability to pay off the encumbrances entered in the proclamation 
of sale. 

The plaintiff claimed redemption of the mortgage of J uly 4th 1896, 
contending that the sale of the village was not binding upon 
him inasmuch as at the time of sale, the mortgage of August 
1896 had been paid off, and the defendant having taken an 
advantage of this fact was a trustee of the village for him 
or at least of the benefit improperly obtained by him. The 
defendant contended that the sale was binding upon the 
plaintiff. It was proved chat the mortgage of August 1896 
had been paid off, and that the village in suit was not worth 
more than Rs. 20,000. 

Reld^ 1 that the defendant having purchased the property for 
Rs. 14,633 with an incumbrance of Rs. 5,543, had paid almost 
the full value of the property, and had not therefore obtained 
by his purchase any benefit of which he should be considered 
a trustee for the plaintiff. 

2. That a purchaser at an execution sale cannot avoid bis purchase 
merely because charges not entered in the sale statement are 
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found to be enforceable against the property, nor is such a 
purchaser bound to admit the existence or validity of charges, 
merely because they are entered in the sale statement. 


10 0. a 257. 

Pre-emption — S. 9 (2) and (3) Oudh Laws Act — Suit with respect to Revenue 
free land (Nazul) — Co-sharer — Village community — Estoppel. 

1. That the land in suit was not in any way responsible for the 

revenue assessed upon the village, the plaintiff and the vendor 
were not co-sharers of the same mahal and therefore the 
plaintiff could not claim to pre-empt the property under S 9 
(2), but the plaintiff could pre-empt the property as a member 
of the village community under S. 9 (3), and that it was not 
necessary that the vendor should be a member of the village 
community. 

2. (On evidence). That no case for estoppel had been made out. 

10 0. C. 263. 

Benamidar — Application for execution, made hy — Art* 179 Sch. ii Limitation. 

That an application for execution made by a benamidar is a good 
application made in accordance with law and saves limi- 
tation. 


10 0. C. 268. 

Receiver — Appointment of — d03 0, P. C.==0. XL, rr. 1 to 3, Act V of 1908. 

Where a decree-holder had attached certain property in execution of 
his decree and the Court refused to pass an order for sale of 
the property on the ground that it was heavily encumbered, 
the decree-holder could not apply for the appointment of a 
receiver under S. 603 C. P. 0. 

10 0. C. 273. 

Pre-emption.^S8. 810 A, 311 O.P. 0.^0. XXI, rr. 89, 90 Act V of 1908, 
Before a sale had been confirmed, the auction purchaser transferred the 
property to the sons of the judgment-debtor who were not cosharers in the 
village. 

Held, 1 assuming that no title passed on the execution of the sale- 
deed there was at least a completed contract to transfer the 
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property which could validity form a subject of suit for pre- 
emptioiii 

2. That the interest acquired by the auction purchaser prior to 
the confirmation of sale was not of an uncertain character 
It was an equitable interest enforceable against the judgment- 
debtor, of which they could not be deprived either by the 
judgment-debtor, or any other person claiming under him 
except by proper proceedings taken in accordance with 
S. 310 A, or 311 C. P. 0. 

Note. 

(2) B. — 16 0. C. 49 — Right of pre-emption when property sold was in pos- 
session of the mortgagee and sale effected partly in lieu 
of expenses to be incurred in redemption. 


10 0. C. 277. 

S. 6 Transfer of Property Act. — Hindu Law. — Transfer of reversionary interest 
— Un-registered document ivhere value of the property not specified in the 
deed exceeds Bs. 100. 

1 . That the transfer of a reversionary interest is invalid under S. 6, 

T. P. Act 

2. That a document, by which property exceedings Rs. 100 in value 

is transferred is invalid if not registered, although the value 
of the property is not specified in the deed. 


10 0. C. 280. 

Execution of decree — Purchaser of a portion of the property charged with payment 
of a decree^ right of — Liability of other properties charged when a portion of 
pyroperty sold subject to entire charge. 

The appellant having purchased a decree obtained by A (by which it 
was declared that the amount found due was to be a charge 
upon several properties, tried to execute it against some of 
the properties. — He had also purchased one of such properties 
in execution of a decree held by a third person. At the time 
of sale it was notified that the property to be sold was subject 
to the charge created by the deeree in favour of A, The 
appellant exempted the property purchased by him and sought 
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to recover the amount of his charge created by the decree in 
favour of A by sale of the rest of the property. 

Heldy 1 that the appellant being interested in a small portion only 
of the property subject to the charge created by the decree 
in favour of A, was entitled to exempt the property purchased 
by him. 

2. That the property purchased by the appellant could not be 
considered to have been sold subject to the entire charge created 
by the decree in favour of A, and that there was no justifica- 
tion for holding that the other properties charged with the 
payment of the decree had been released from their liability, 

10 0. a 887. 

S. 106 Cr, P. 0. — Jurisdiction— ’Invalidity of order requiring security passed by 
Appellate Court when first Couit had no such power to pass. 

That the jurisdiction of a Court of appeal is limited to the jurisdic- 
tion conferred on the Court of first instance and as in this 
case the Honorary Magistrate (of the 2nd class) could not pass 
an order requiring the applicant to furnish security, the order 
passed to the effect by District Magistrate in appeal was invalid. 

10 0. C. 289. 

Hindu Law — Joint family — mortgage of an undivided interest of a co-parcener. 

That where a mortgagee takes a mortgage from a co-parcener of his 
undivided interest in a joint family, the mortgage is invalid 
atid is liable to be set aside in a suit brought for the purpose 
by another co-parcener. 

No declaration should be given to the mortgagee that the co-par- 
ceners shall in future hold the property in defined shares and 
that the share of the mortgagor is subject to a lien in favour 
of the mortgagee for repayment of the amount intended to be 
secured by the mortgage. The proper course for the mort- 
gagee in such a case is to obtain a decree against his mortgagor 
personally and attach his interest in the property. 

Note, 

(1) R.— 10 0, C. 367 — In 10 O. C. 289 it was decided that the mere oiroum- 
stance of a mortgage executed by a member of a joint 
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family with respect to his share in the property does not 
necessarily imply partition. 

10 0. C. 291. 

Appeal presented beyond time — “ Sufficient cause^^ — S. 5 Limitation Act — Ad^ 
vise of Counsel — Trust — History of settlement with taluqdars. 

That as the appellant had acted bona fide on advise of his counsel, 
who had advised him to lodge the appeal before the District 
Judge, and as the question of qorum* of the appeal was not 
free from difficulty and counsel for the appellant had acted with 
due care and attention, the applicant had made out sufficient 
cause for not presenting this appeal within time. 

2, The village in suit was settled with the defendant who. claimed 
a lien on it for revenue paid In respect of it. 

Held, on the evidence that no case of trust has been made out. 

3 The history of the settlement with taluqdars of Oudh as mort- 
gagees reviewed. 

10 0. a 305. 

Insolvency orders passed by Chartered High Courts, effect of 

Right of decree holder where debt wrongly entered in the schedule. 
Order of discharge passed by Chartered High Courts operates 
throughout the whole of British India. 

10 0. C. 308. 

Ss, 696, 598 0. P. 0. =*5. 110, 0. XLV, r.2 Act V of 1908 — “ Substantial ques- 
tion of law ” meaning of application for leave to appeal to His Majesty in 
Council 

That the words “ substantial question of law ” in S. 696 0. P. 0. 
mean question of general importance, they do not include a 
question of the construction of a document in which the parties 
alone are interested. If no such question is shown to exist 
leave to appeal to His Majesty in Council cannot be granted. 

10 0. C, 314 (P. C.)=29 All. 339, 4A L. J. 344. 

Lis pendens — S. 62 T. P. Act-— Contentions suit before service of summons. 

The plaintiff was purchaser in execution of a decree based on a first 
mortgage of the property in suit. The defendant was in 
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possession as a prior purchaser in execution of a decr^ on a 
second mortgage of the same property, passed in a suit to 
which the first mortgagee was not made a party. The second 
mortgage was executed after the institution of the suit on the 
first mortgage but before the summons had been served, Held^ 
that the doctrine of Us pendens applied and that the plaintiff 
had the better title. 

Where a suit is contentions in its origin and nature it is not necessary 
that the summons should have been served in the suit in order 
to make it a “ contentions ” one within the meaning of S. 52 
Transfer Property Act. 

Irrespective of the doctrine of Us pendens it appeared from the cir- 
cumstances of the case that the defendant was cognizant of the 
first mortgage, of the decree made on the basis of it, and of 
the sale proceedings which took place in < execution of the 
decree. 

Notes 

R, — 13 0. 0 60 —A right to immoveable property is directly and specifically 
in question both in a suit for sale and in a suit for redemp- 
tion and S 52 Transfer Property Act applies to both class 
of cases. 

R. — 13 0. 0, 98 — S. 52 applies to a case in which a decree is passed upon a 
compromise if^the other conditions of the section are satisfied. 

Not F. — 10 I. C, 842 — Whereon a pre-emptor filing a suit for pre-emption, 
the vendee sells tlfe property to a person who possesses 
equal right of pre-emption, the doctidne of Us pendens does 
not apply, if the right of the subsequent vendee subsists at 
the date of sale to him, and is not time- barred, for no new 
right is created by the sale. 

R,— 11. I. 0. 464(465) — The doctrine of Us 'pendens is applicable to ex parte 
mortgage suits and purchases in execution. 

1 0. C. 388 (P. C.) = 29 All. 708. 

UndeT'propi ietary rights — Birt rights in Oudh. 

Held^ that persons holding hat birt tenures under a grant by the 
taluqdar or the proprietor for money received, which tenures 
were often spoken of in the district of Gonda also as birtmmin- 
dart, acquired, under the Record of Rights Circular, 1861,, 
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upon the annexation of Oudh by the British Government, 
under-proprietary rights as against the taluqdar. The policy 
of the Government was to confer heritable and transferable 
tenures upon such persons. 

Note. 

R* — 14 0-0, 41 — That a fc^V^deed should be treated as a sale-deed and not as 
a lease and that birt generally implies an under-proprietary 
right. 

10 0. a 321. 

Minor — Suit brought to set aside a decree 'passed against him, — Affidavit that the 
guardian has no interest adverse to the 'minor. 

1. That a mortgage executed by a certificated guardian without the 
sanction of the Court is not void ah initio but that the absence 
of such sanction relegates the guardian to the position which 
he would have occupied if he had not been granted a certificate 
at all. 

2 That where a minor challenges a decree, he must establish either 
that he was not properly represented or that the guardian 
ad litem was guilty of gross negligence in the conduct of the 
suit. 

3. That where a person is appointed by a Court as the guardian, it 
is the duty of the Court to see that the provisions of the 
Code, are fully complied with. There must in such oases be an 
affidavit verifying the fact that the proposed guardian has no 
interest adverse to the minor and is a fit person to be appointed. 

That where there has been no enquiry as to the fitness of the guardian 
his appointment is not good in law and the minor cannot be said 
to be properly represented, and the decree passed against the 
minor in such a suit is not binding on him. 

10 0. C. 337. 

8. 11 $ Evidence Act — Bs^ d, d, 13 Oaths Act 1873 — Witness competent to testify 
but unable to understand oath — Eviderite recorded without administering oath 

Where a witness is competent to testify but is unable, owing to his 
tender age, to comprehend the nature of an oath or 
affirmation, S. 13 of the Oaths Act relieves the Court of the 
necessity of administering an oath or affirmation to him ; and 
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the evidence of such a person recorded without oath or affirma- 
tion may be admitted. 

lOO.C. 343 (P.a)«29 AIL 519. 

Mes-judicata — Evidence and proof of adoptio?i — Presumption as to prohahility 
from conduct of parties — 5. IS G P. 0 ^ S, 11 Act V 1908, Estoppel. 

In a suit by the appellant against the respondent for a share in 
certain family property, the question was whether the respon- 
dent had been in 1853 validly adopted into another family. 

Held 1, that the Committee of Taluqdars appointed under S. 33 Oiidh 
Estates Act (I of 1869) is not such a Court as is described by 
S. 13 0. P. 0., and their award refusing the respondent main- 
tenance in his own family on the ground that he had been 
adopted into another was not resftidicata in the present suit, 

2. The fact that the respondent in 1879, on the death of his alleged 

adoptive mother claimed to succeed her as the adopted son 
of her deceased bu.sband, and so secured the succession to 
which the predecessor in title of the appellant, was then 
entitled, though he did not oppose the respondents’ claim, did 
not estop the respondent from denying the alleged adoption 
in this suit 

3. A party who asks the Court to presume that an adoption did 

take place must establish an initial probability that the adop- 
tion was likely to have been validly made, and that the 
conduct of the parties cognizant of the facts has been at least 
consistent with such a hypothesis. 

lOO.C 348 

Pre-emption. — Perpetual lease-- S* 9 Oudh Laws Act, 

That no right of pre-emption can be claimed in j'espeot of a perpetual 
lease as such a lease is not a sale. 

Note. 

R— U 1. 0. 717.— 

10 0. C, 350. 

8. 562 C. P. C,"»0. XLI, r. 23 (V of 1908). — Remand — Appellant not allowed 
to challenge the validity of the decision 07i which remand made. 

That in an appeal from ft decree passed after a remand under S. 562 
C. P. C., an appellant cannot be allowed to reopen the 
decision on which the remand is made. 
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J 0 0. C. 353. 

S*. 103, 311, 588, 647 C. P. O.-O. IX, r. 9--0. XXI, r. 91—8. 104; 
0. XLIM, r. 1 — S. 141 Act V of 1908 — Appeal from an order refusing 
to set aside the order dismissing an application for setting aside the sale 
in default. 

That no appeal lies against an order rejecting an application under 
S. 103 C. P. 0. for reviving an application under S. 311 C. P. 0. 
dismissed in default. 

10 0. C. 354. 

Foreclosure decree — S. 87 Transfer of Property Act — Money paid to discharge 
a portion of decree cannot he returned. 

That where the mortgagor pays only a certain sum under a fore- 
closure decree but fails to pay up the whole and an application 
is made by the mortgagee for an order absolute to foreclose 
the rnortgaged-property to him in lieu of the unpaid* portion, 
the mortgagor cannot ask the Court that the sums paid by 
him under the decree should be returned to him before the 
decree is made absolute. 

10 0. C. 366. 

Prior mortgagees' right to redeem a puisne mortgagee. 

Where a property has been foreclo.sed by the first mortgagee in a 
suit to which the second mortgagee was not a party, the 
first mortgagee is entitled to redeem the second mortgage ; 
the holder of the second mortgage cannot, however, redeem the 
first mortgage. 

Notes, 

B, — 13 0. 0. 50 — As to the form of the decree. 

Dist — 10 I. 0. 174 (176) — Foreclosure decree discharged by the payment 
made by one defendant against all — Effect of redemption 
by a puisne mortgagee. 

io 0. C. 360. 

Hindu Law — Son's right to challenge a ready money-deht contracted hy the 
father^M caning of “ antecedent debt." 

Where family property is mortgaged by a Hindu father to secure 
repayment of an advance made at the time of the mortgage 
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his son cannot challenge the mortgage on the ground that 
there was not an antecedent debt. In order to challenge such 
a transaction he must show that either the debt was not con- 
tracted at all or is no longer in existence or is tainted with 
immorality. 


R— 12 0. C, 248. 


Notes. 


E, — 9 Indian Oases 406 (411) — Where a mortgage of family property has 
been effected by the father, not for legal necessity but 
also not for immoral purposes, the mortgagee is entitled 
to a mortgage- decree against the interest of both father 
and son. 


Over— 14 O. C. 299. 


10 0. C. 363. 

Jurudiction — 8, 233 Land Revenue Act (N.-W. P. and Ouih 1901.) 

That S, 233 which provides in effect that the Civil Courts shall not 
interfere with the partition and union of mahals does not 
apply to suits with regard to a partition in which the plaintiff 
had no opportunity of having his objections considered by the 
Revenue Court. 

Note. 

Exp. — 20 Indian Cases 145. 


10 0. C. 365. 

8s* 112 and 118 Or. P, 0. — Failure to record an order under S* 118 — Irregula^^ 
rity of procedure. 

That the provisions of S. 112 Cr. P, C. are merely directory and 
a failure to record an order under S. 118 should be treated as a 
mere irregularity, 

10 0. C. 367. 

Sindu Law — Joint family — Suit for possession brought by a minor to recover 
proprety alienated without necessity — Limitation — Mother not guardian^ 
Arts. 44, 144 Sch. it Limitation Act. 

1. That in a joint Hindu family, the mother of a minor cannot be 
considered to be the legal guardian of the minor. 
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2. Where a member of a Joiot Hindu family brings a suit for 
recovery of possession of the property alienated during his 
minority by mother professing to act as his guardian, within 
12 years from the date of transfer, but more than 3 years from 
the date of attaining majority, the suit is not barred under 
art. 44 sch. ii Limitation but is governed by art. 144. 

10 0. C. 374. 

Fre-emption — Limitation in suits based on foreclosure — Art, 120 Limita^ 

tion Act. 

J. Thut the pre-emption could be claimed in the case of a decree 
for foreclosure passed on a compromise made in a suit brought 
for sale of the mortgaged-property on the basis of a simple 
mortgage. 

2. That the limitation in such a suit is to be reckoned from the date 
when the decree is made absolute. 

Note 

(2) R. — 12 0. 0. 314 — The notice be issued either at the time when he 
files his suit for foreclosure or with such reasonable 
promtitude thereafter that the 3 months’ grace allowed 
by S. 12 may expire before the decree absolute is passed. 

10 0. C. 378. 

S.4 Succession Certificate Act — Joint decree-holders — Right of the heir of a 
decfee-holder. 

That as far as the sums awarded jointly were concerned the surviv- 
ing decree-holder could execute the decree, but she could not 
be allowed to execute it with respect to the sums awarded 
severally without the production of a succession certificate. 


11 0. C. 1. 

Mahomedan Laio — Minor —Transfer of property by one who is not guardian-^ 
Custom — Art, 44 and 144 sch. ii. Limitation — Redemption suit by minor 
12 years after sale — Ss. 64^ 65^ 135 Contract Act — Ratification of a void 
contract — Estoppel — S. 3 Oudh Laws Act, 

1, Where a custom is proved to exist, it supersedes the general law 
which, however, still regulhtes all outside the custom. 
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2. That the mortgage of property, belonging to a Mahomedan minor 

by a person who is not his natural guardian or a guardian 
iiidioially appointed, is absolutely void, even though it may 
have been executed to pay off debts legally payable by the 
minor ; the minor should not be allowed to recover the property 
* until he has paid those debts and thus made restitution to 
the extent that he has derived advantage. 

3. That a suit for redemption brought by a minor is not barred, 

if brought more than 12 years after it has been sold by one 
not legally competent to sell, the minor being still entitled 
to base his cause of action on the original mortg(>ge. 

4t. That where a transfer is void ah initio^ it cannot be validated by 
a subsequent ratification. 

11 0. c. 15. 

Hindu Law — Joint Hindu family — Bight of a member to represent other members 
of the family — Suit for the recovery of the lohole of the family property by 
one member. 

That a member of a Joint Hindu family could not insist upon repre- 
senting the other members in a suit brought for recovery of the 
property belonging to the whole family. 

Note, 

— 11 I. 0. 291 — That the decision of the previous suit by B, could not be 
res-judicata inasmuch as B, had not instituted the former 
Suit as head of the family and that C as member of the 
joint family could. depend the suit with regard to the 
entire property, it being joint family property. 

11 0. a 19. 

Application to leave to appeal as pauper — Verification — Ss. 403y 692 G. P. G, « 
0, XXXIIl, r.2; 0. XLl r, 1 (V of 1908), 

The application if it contains no schedule of the property and is 
not verified ought to be rejected. 

11 0. C. 20. 

Will — of illiterate person — Proof . 

Those who propound the will of an illiterate person must prove affir* 
matively that the testator knew and approved of the contents 
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of the will. Knowledge of the contents cannot be inferred 
from the fact that he marked the document. 


11 0. C* 22 . 

Execution of decree — Application — Limitation in case of amended decree. 

That an application for execution made after 3 years from the date of 
the original decree, but within 3 months of the date of an 
amended decree by which it became for the first time capable 
of execution was within time. 


11 0. C. 26. 

Pre-emption — Decree for foreclosure on a mortgage by ostensible oumer — 8. 41 
T, P. Act, 

Where a mortgagee foreclosed a share mortgaged to him by one 
who was merely an ostensible owner, a suit for pr^e-emption 
brought by a co- sharer against such a mortgagee could not be 
defeated on the ground, the mortgagor was not the real owner 
of the share mortgaged. 


11 0. C. 29. 

Ss. 28f 29, 47 Guardian and Wards Act {1890) — Appeal against order granting 
possession to transfer. 

That no appeal lies against an order of a District Judge sanctioning 
a mortgage in favour of a particular person in preference to 
another person. Such an order cannot be treated as an order 
refusing sanction to morgage. 


11 0. C. 30. 

Suit by Government to impugn correctness of demarcation of village boundaries 
accepted by Setilement authorities and agreed to by defendants. 

Held, that having regard to circumstances of the case and the con- 
duct of the parties through a long period of more than 30 
years, the plaintiff was hound to abide by the demarcation 
proceedings of 1872 and could not be allowed to impugn their 
correctness. 
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H 0.C.41. 

' Execution of decree — Sale in execution of decree of inferior Court by order of 
Court of higher grade — Second Appeal — Ss. 244, 285 0. P. 0. = Ss, 47, 
63 Act V of 1908 

1. The order of the Subordinate Judge, sending for the file of the 

execution proceedings from the Munsif’s Court and causing 
the property to be put up for sale in the execution of the 
Munsif’s decree, was illegal ; he ought to have sold the property 
in exectrbion of the decree passed by himself. 

2. That the proceedings before the Subordinate Judge were under 

S. 244, C. P. 0. and a second appeal was admissible. 

11 0. C. 45. 

Jurisdiction, — Valuation of suit for purposes of jurisdiction — S, 17 Civil Courts 
Act {Oudh). 

In a suit for demolition of a building and restoration of the land and 
in the alternative for possession on payment of compensation, 
the building was found to be worth more than Rs. 1,000 ; 
and the Munsif, in whose Court the suit was filed retuimed 
the plaint for presentation to the proper Court. 

Held, that the subject matter of the suit was the value of the pro- 
perty which the plaintiff said he was entitled to take posses- 
sion of, and that the case should be restored to the Munsif’s 
file and disposed of according to law. 

llO.C-48. 

Mahomedan Law . — Wahf nominally for pious purposes hut substantially to 
provide maintenance for a particular family — Construction of deed. 

Held, that in the deed the appropriation was nominally for a pious 
purpose and substantially to provide maintenance for the 
defendants and their descendants, and therefore under the 
Mahomedan Law the wakf was void and of no effect. 


11 0. C. 57. 

Execution of decree — Application for — On the last day of 12 years, 8. 230 
C, P, C . « S. 48 Act V of 1908. 

That no order granting the prayer contained in the application could 
be passed because more than 12 years had elapsed from the 
date of the decree. 
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Notes. 

B, — 11 0, 0. 220* — Application of S. 19 Limitation Act to execution proceed- 
ings as provided for by S. 230 0. P. C. 

B, — 8 I. 0- 127. — Fresb application or one ancillary to the previous applica- 
tion, 

110*0-61. 

Ss. 626f 145 Gr. P. 0. — Transfer of case under 8. 145 Gr. P. 0. 

That proceedings under S. 145 are “ Criminals Cases ” and therefore 
S, 526 Cr. P. C. applies to proceedings under S. 145 Or. P. 0. 

11 0. C. 64. 

Haq-i^Ghaharum — liability of vendee to the landlord — Wajih-nl~arz. 

That unless the right of the landlord is limited by the Wajib-ul.arz 
to a right to claim haq^i-chaharum from the vendor, the right 
can be enforced against the vendee also. 

11 0. C* 67. 

Pauper — Application for leave to sue — Ss, 407^ 409 ^ G. P. 0. =» 0. XXXIIl 
r. r, 5 and 7 Act V 1908, 

That a person, who applies for leave to sue as a pauper, must make 
out that he has a good subsisting prima facie cause of action, 
capable of enforcement in Court and calling for an answer. 

11 0. C. 69. 

8* 13 G, P. 0. Explanations II and III » 8, 11 Act V of 1908 — Suit for a share 
in inheritance — Subsequent suit for dower cause of action. 

That the cause of action for a claim for dower is distinct from that 
for a share in the inheritance. 

2. That there is no legal obligation to include a claim for dower in 
a suit for inheritance. 

11 0. C. 73. 

Mortgage — Effect of accepting deed of further charge from some of the mortgagors. 

That the integrity of the original mortgage was not destroyed by 
accepting mortgagors deed of further charge executed by some 
only of the original secured on their own share of the 
mortgaged-property. 
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11 0. C. 76. 

8 126 Oudh Bent Act--^-Tenant of lands in a joint mahal taking a mortgage 
with possession of a share therein^ liability of, to pay rent as tenant to the 
lamhardar — Suit for recovery of landlord's share of rent. 

1. That the fact of a tenant taking a mortgage of a share in a 

village does not extinguish his tenancy. 

2. Upon the defence that by an arrangement between the plaintiff 

and R., the latter had received the rent of the plots in ques- 
tion and therefore the plaintiff was not entitled to sue for it, 
held, thUt there being nothing to show that this was intended 
to be a permanent arrangement or that the arrangement was 
intended to continue even if R parted with his share, it did 
not evidence a “ special contract” with in the meaning of S. 126 
of the Oudh Rent Act. 

no. C. 78 (P. C.) = 80 All. 1. 

Hindu saw — Mitakshara — Alienation by widoiv — Legal necessity — Consent of 
reversioner — Consent subsequent to alienation — Ea'clusion of daughters from 
succession among Bhale Sultan Chatris of Oudh. 

1. A custom excluding daughters from succession among the Bhale 

Sultan Chatria of Oudh was held to be proved. 

2. Apart from legal necessity, a Hindu widow can validly alienate 

property with the consent of the next reversioners so as to 
bind persons who are the actual reversioners upon the death 
of the widow. 

3. Ordinarily the consent of the whole body of persons constituting 

the next reversion should be obtained, though there may be 
oases in which special circumstances may render the strict 
enforcement of this rule inapossible. 

4. It is immatlS’ial that the consent of the reversioners is given 

subsequent to the alienation. 

Notes. 

0. 0. 122 — That a reversioner cannot iiransfer his chance of 
succeeding to an estate. 

Dist. — 32 All. 176 — A gift by a Hindu widow (succeeding to tbe separate 
estate of her deceased husband) is not valid and does not 
create a title which cannot* be impeached by tbe remote 
reversioner because it has been made with the consent of 
the nearer reversioners, 
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11 0. C. 89. 

Mortgage — Cancellation of — Permanent lease of mortgaged lands in favour of 
mortgagee — Mortgagee'* s failure to perform his part of the contract 
— Junsdiction, 

A mortgage and a lease were executed by tbe plaintiff upon the 
understanding that the defendants were to pay off the prior 
mortgages. The defendant did not pay off the ' perior mort- 
gages and brought a suit to recover the money advanced to the 
plaintiff. The plaintiff in this case sought for cancellation of 
the mortgage and the perpetual lease with the kahuliat. 

Heidi that the case, being one of contract based upon reciprocal pro- 
mises in which the defendants refused to perform their part of 
the contract, and that, the contract of lease and that of mort- 
gage being parts of one and tbe same bargain, the plaintiff 
was entitled to be relieved of both the deeds. 

11 0. C 93. 

Objections by respondent against a party not appellant in the appeal and having 
distinct interest — Rectification of sale^deed — S, 31 Specific Relief Act, 

1, The respondent has no right to file objections against a party 

who is not an appellant in tbe case and whose interest is 
entirely distinct from those of the appellant. 

2, That, the deed upon which the plaintiff’s claim rested, not having 

been reoti6ed in accordance with the provisions of S. 31, 
Specific Relief Act, the plaintiff’s suit was not maintainable. 

Note. 

Bist. — 1^ — Where the plots were still in the possession of the 

heirs of the mortgagor and there were no third persons whose 
rights were to be injuriously affected, the decision in 11 0. 0. 
93, did not apply. 

11 0. C. 95. 

S, Evidence Act . — Oral evidence to prove that the deed purporting to he a 
mortgage was intended to be a sale. 

That oral evidence is not admissible between the parties to a deed 
which purports to be a mortgage, or their representatives in 
interest, to prove that it was intended to be a sale, 
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11 0. C. 98. 

Appeal — Submission to the order returning plaint . — 

Where a plaint was returned for presentation to the proper Court 
and the plaintiff submitted to the order and presented the 
plaint to the proper Court. 

Held^ that it was not open to him to appeal from the order returning 
the plaint. 


11 0. C. lOU 

Letters of administration. — 8. 4 Probate and Administration Act — Joint family 
property — Right of daughter in preference to first cousin. 

1 . That letters of administration cannot be granted in respect of 
joint family property. 

That daughters have a better right to letters of administration in 
respect of the separate property of the deceased than a first 
cousin. 


11 Oti C. 102. 

Will by taluqdar-~^Gonstr action of document — Threats and undue influence^ 
Revocation of loill^Ss. 2, 19 Oudh Estates Act-^S. 57 Succession Act, 

1. That a portion of a document may operate as a will although 

another portion may have nothing to do with the will, 

2. That the provisions of the Indian Succession Act which have 

been made applicable to the wills of taluqdars and grantees 
apply to all the wills and codicils executed by them and not 
to any particular class of such wills and codicils. 

Note^ 

F.*— F. 0. A. No. 101 of 1910 — Chaudhri Bharath Singh v. Chaudhri Bal« 
bhadhar Singh. A Hindu has the power to make a valid 
bequest independently of Act I of 1869. Replies sent 
by taluqdars or grantees to inquiries made by the Govern- 
ment as to their wishes in regard to the devolution of 
their estates amount to testamentary disposition enforce* 
able under the Hindu Law. 
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11 0. C. 112. 

Execution of decree^Power of Court to tvhick the decree has been transferred to 
grant permission to continue execution pi'oceedings begun upon the applica^ 
tion of a decree-holder^ since deceased — S, 232 0* F. G.^0, XXI, JB. 16 
Act V of 1908, 

That the Court to which a decree has been transferred cannot give 
permission under S. 232 0. P. C. Such permission can be 
granted only by the Court which passed the decree. 

IIO.C. 114. 

S, 111 cl, (6) Land Revenue Act (III of 1901) — Suit after expiry of period fixed 
by Revenue Court to establish such right, 

A suit, to establish right to a share claimed in a partition case in a 
Revenue Court after the expiry of period fixed by the Revenue 
Coui’t, could not be entertained. 

11 0 . a 116 . 

8, 523 G, P, C, — The second schedule Act V of 1908-- Appeal^Order refusing 
to file agreement to refer to arbitration. 

That an appeal lies against an order refusing to file an agreement to 
refer to arbitration. 

11 0. a 118. 

St* 129, 132 Oudh Rent Act — S, 7 Limitation Act — Suit for arrears of rent-^ 
Minority of plaintiff. 

In a suit for arrears of profits when the cause of action arose during 
the minority of the appellant, it was held that, the appellant 
was entitled to the benefit of S. 7 Limitation Act. 

11 O^C. 121. 

Daily fine — Conviction on failure to comply with an order to vacate land — S. 168 
Municipalities Act (/ of 1900). 

That S. 168 does not authorize the imposition of a daily fine. 

11 0. C. 122. 

Ss* 132, 147 Municipalities Act (I of 1900) — Sentence of [daily fine on second 
conviction for failure to remove the structure, 

U That the imposition of a prospective fine is illegal. 
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2, That the words first conviction** in Ss. 132 and 147 make it clear 
that the Legislature contemplated a conviction for an original 
offence or disobedience of a lawful order and subsequent con- 
victions for a continuation of or persistence in an original 
offence or disobedience. 


11 0. a 126-(P. C.) 

Uedemjpiion^Construction ,of deed — Gompound interest — maintenance paid hy 
the mortgagee — Enhanced Government revenue — Arrears of rent barred hy 
limitation — Bes-judicata — accounts filed in previous suit for possession-^ 
Points not raised in the courts below. 

1 . Reld^ (on construction of the deed) — that the mortgagor was not 

liable for compound interest since the mortgagee took posses- 
sion of the mortgaged-property. 

2. That under the terms of the mortgaged- deed, the mortgagee was 

entitled to (a), the amount paid by him on account of mainte- 
nance, (6) enhanced Government revenue over and above the 
usufruct of the mortgaged-property and (c) the arrears of rent 
even if such arrears were barred. 

3. That nothing had occured in the previous suit for possession 

to raise an estoppel .against the mortgagor, and therefore he 
might in the suit for redemption show that under the terms 
of the deed compound interest was not payable. 

4. That the points not taken in the Courts below could not be 

raised at the hearing of the appeal before their Lordships. 


11 0. C. 144. 


Pre-emption, 

1. Period fixed for payment expiring 07i a Gazetted holiday^Th.a,i the 

payment could be made when the Court opened. 

2. Delay due to official over sight. --Thsit the rights of a decree-holder 

are not affected by such delay. 

3. Appeal . — That the question of pjayment or non-payment of a 

pre-emptive price in terms of S. 214 0. P. XX, r^. 14 

Act V. of 1908 is not a question of execution open to appeal 
under S. 244 0. P. C.- (S. 47 Act V of 1908), 
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4 Power of High Court to extend •period. — That a High Court in 
revision has the power vested in a Court of Appeal, to fix a 
fresh date for the deposit of the purchase-money. 

5. Appeal treated as revision. — The Court in this case, treated the 
appeal before it as an application for revision. 

Notes. 

(4) Dist . — 16 0. 0. 5.- — A Court cannot extend the time granted by a pre- 
emption decree for the payment of the purchase -money 
after the time fixed by the decree has expired. 

(3) Dist, — 17 O. C. 14, — Where a pre-emption decree directed that the suit 
should stand dismissed with costs, if the purchase-money 
be not paid within two months and the Court subsequent- 
ly passed an order dismissing the suit on the ground 
that the payment was not made within time, held, that 
the order was appealable as a decree. 

11 0. C. 148. 

S. 198 Cr. P. C.—S. 496 Penal Code. 

Person “ aggrieved.''— a brother of the husband of the woman 
who committed bigamy is not, as such, a person aggrieved ” 
upon whose complaint the Court could take cognizance of an 
offence of bigamy. 

11 0. C. 151. 

Injunction Notice.—S 494 C P G.^0. XXXIX, r. 3 Act V of 1908. 

That an order granting an injunction without notice to the opposite 
party and without giving any reason for adopting such a 
course is illegal. 

11 0. C. 152, 

Instrument not sufficiently stamped — S, 36 Stamp Act — admissibility of ach^ 
nowledgment evidencing a fresh contract. 

1. That an instrument once accepted, rightly or wrongly, in evidence 

cannot by reason of the special provisions of S. 36 be chal- 
lenged on account of deficiency of stamp duty. 

2. Where an acknowledgment contained the words “ and shall be 

paid,” heldy that these words evidence a fresh contract furnish- 
ing an independant cause of action. 
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11 0. C. 154. 

Suit for foreclosure^^ Jurisdiction — Values of subject matter, 

1 . That a suit foreclosure of a mortgage of land is a suit for land. 

2. That the value of the subject matter of such a suit cannot escceed 

value of the mortgagor’s interest which will pass to the plain- 
tiff mortgagee on foreclosure. 

11 0. C. 159. 

MinorSs. MO, 67810, ' P, C.^0. XXX//, rr. 1 and 4 (2) ; and S, 99 Act V of 
1908 — Suit instituted without next friend^ 

Such a suit should not be dismissed but the proper course is to give 
an opportunity for steps being taken to have a next friend 
brought on the record. 

2 Effect on attainment of majority by removal of certificated guardian'^ 
The ward will not attain his majority till he attains the age 
of 21 years. 

Note, 

(2) Dist. — IS 0. 0. 153 — Where the appointment of a guardian is cancelled 
the age of majority must be deemed to be 18 years. 

11 0. C. 164. 

Eeza milkiat---Meaning o/— it means a proprietary or under-proprietary title 
in a small plot of land. 

Note. 

15 O.^C. 173 — As to under-proprietary right in Eeza milkiat. 


11 0. C. 169. 

Application for leave to appeal. 

1 8. 662 0. P, 0.^0, XLI, r. 12 Act of 1908 — applies to a case 

decided on a point of law on such materials as are available 
.before the parties prove disputed documents or adduce oral 
evidence. 

2 That the words evidence of essential facts ” in 17 All. 112 meant 

evidence of facts essential to the disposal of the case and not 
merely essential to the question which has been decided. 
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3. S.S9SO.P.O.’=S.109Act V of 1908 “ final order ’’—That an 
order of remand which will not necessarily have any effect on 
the ultimate decision of the case was not.^ final order. 


11 0. C. 173. 


Alternative reliefs, 

S» 17 Cotift Fees Act — Applies not only to a case in which cumulative 
reliefs are sought but also to a case in which the plaintiff 
claims alternative relief in respect of different causes of 
action. 


11 0. C. 176. 

Pre-emption — Plea that a sale tvas in reality a gift — Estoppel, 

Where it was contended that the parties to a sale-deed were estop- 
pel from proving as against the pre-emptor, that the trans- 
action was in reality different from what it appeared to be, 
held^ that before the plea of estoppel could be maintained it 
must be proved that the plaintiff believed the representation 
and brought his suit in consequence of that belief. 

2. A gift does not give rise to a right of pre-emption. 

Note, 

(I) Dist. — 81. 0, 501 (502) — That under Ss. 92 and 99 of the Evidence 
Act, evidence could be given by the pre-emptor to show 
the real nature of the transaction, he being no party to 
the instrument. 


11 0. C. 180. 


Ss. 278, 283 0, P, 0 . » 0. XXI rr. 68 and 63, Act V of 1908, 


That an order disallowing a claim under S. 278 C. P. 0. for want of 
prosecution is conclusive unless a suit is brought under S. 283 
within one year from the date of the order. 

• Notes, 


f.— 12 I. 0. 345. 


5 , — I. 0. 890 — K, — 28 P, B. 1910 — That the order allowing the objections was 
an adjudication on the merits after an investigation under 
S. 280 C. P. 0. (of 1882), and a suit for declaration that 
the property was liable to attachment must be brought 
within one year from the date of the order. 
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11 0. C. 183. 

Jfndef-^(yprietor — Acquiring superior proprietary rights-^Merger* 

Where an un^r-propriefcor acquired the superior proprietary rights 
by inheritance, held, that the under-proprietary tenure ceased 
to exist from that date. 

Notes. 

0. C. 97 — In dealing with the question of merger, the Court has to 
consider the circumstances of the transaction and where 
no intention is expressed, the Court should consider what 
is most advantageous to the parties. 

Dist. and Doubt^l3 0 . C. 35— Mortgage of proprietary rights by its 
owner before merger does not affect under- proprietary 
rights after merger. 


11 0. C. 187. 

Under •proprietary rights — 107 Oudh Bent ilcfj 

1. Effect of declaration of such right — That a person becomes under- 

proprietor from the time when the declaration is made and 
not before. 

2. Effect of assessment of rent — That such rent becomes, payable only 

from the date of declaration made in the suit. 

Note. 

— 12 0. C. 35 — In 11 O. C. 187, a rent free tenure was resumed but in 
12 0. C. 35, the appellants became ex-proprietary tenants 
from the date on which the partition was confirmed. In 
12 O. C. 35, it was held that the rent determined under 
S. 36 (2) though subsequent to the institution of the suit 
took effect from the date on which the ex -proprietary 
tenancy arose. 

11 0. a 191. 

S. 17 0. P. iS. 20 Act V of 1908. 

1. Place of payment— Where no place of payment is specified, the 

debtor must follow his creditor and pay where his cre- 
ditor is. 

2, Principal and Agent — That the same rule applies to the case 

of an agent who has to pay money to his principal. 
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Khasra. 


11 0. C. 195. 


Admissibility of entries in remark's column , — That such entries made 
by the Patwari are admissible in evidence. 


11 0. C. 197. 

8, 63 Transfer of Property Act. 

1. Good faith , — That even where there is ^ome consideration, the 

transaction will be avoided under S. 53, if the element of 
good faith is not present. 

2. Single creditor s right . — That a single creditor is entitled to main- 

tain proceedings to avoid fraudulent transfers. 

11 0, C* 206. 

Purchaser — Decree-holder putting property to sale without disclosing his lien 
Ss. 287, 287 0. P. 0.^0. XXI, rr, 13, 66, 70 Act V of 1908. 

That a person who has caused the property of his judgment-debtor 
to be sold in execution cannot afterwards set up any claim of 
his own against that property unless he shows that the pur- 
chaser purchased with notice of it. 


11 0, C 208. 

1. Limitation for application under S. 206 0. P, O.^aQ. XX, r, 6 ; 

S, 152 Act V of 1908. 

That no question of limitation arises with regard to action under 
S. 206. 

2. Revision S. 622 O.P.O.^^S, 115 Act V of 1908. --Where the 

lower Court declined to correct a clerical error it could be 
interfered with in revision by the High Court. 

Note. 

B*— VI I. 0. 537 (540)— 


11 O.C. 212. 

1. Contract with respect to Mahahrahmani offering . — That such con- 
tract is not enforcible against the heirs of or representatives 
of the parties to the agreement, 
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2. TTwnsfeT of non-existent That, if tl^ transaction were 

regarded as a transfer rather than a contract, it could not take 
effect with respect to non-existent property. 

11 0. a 217. 

Suit for recovery of money agreed to he 'paid on a mortgage — S. 21 (a) Specific 
Belief Act, 

The plaintiff mortgaged certain property to B for 12,000. He re- 
ceived Ks. 4,000 in cash. Rs. 7,000 were left with the defen- 
dants to pay off prior mortgage and the balance Rs. 1,000 was 
paid to the plaintiff after a month and a half. This was a 
suit to recover this sum of Rs. 1,000. The defence was that 
the defendants had to pay Rs. 84,000 to the prior mortgagee 
so that he owed the plaintiffs Rs. 400. 

1. Held^ that, it being a contract to lend money, a suit for specific 

performance of such a contract was not maintainable. 

2. That such a contract does not create a debt. 

11 0. a 220. 

Execution of decree — Effect of order in execution proceedings as res -judicata. 

The order is binding on the parties in all subsequent proceedings in 
the suit on principles analogous to those of res-j%dicata, and 
that the effect of the previous order must be confined to the 
point actually decided. 

2. Application of S, 19 Limitation Act and S, 280 G. P. 0, = S, 48 Act V 
of 2908. 

That the provisions of S. 19 Limitation Act cannot affect the 
absolute prohibition, against the grantiog of an application 
after 12 years as provided by S. 230 C. P. 0. 

11 0. C. 225. 

1 Appropriation of debt due to tioo persons towards a debt due against one of 
them alone. 

That in execution of a decree obtained against one person, alone a 
decree-holder is not entitled to have a debt due to that person 
and another jointly realised and applied towards the dische,rge 
of his decree. 
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2 Amendment of piami— Where a plaintiff sued on a promissory note 
in favour of himself and others, who were added as defendants, 
on the plea that he alone was not entitled to the amount 
claimed, the plaintiff was allowed to amend his plaint so as to 
claim jointly for himself and the added defendant. 

11 0. C. 231, 

UigJi t of assignee of a money-decree obtained by the mortgagee^ to sell in contra- 
vention of S. 99 Transfer of Property Act — 232 0» P. C.=0. XXI, r. 16 
(V of 1908), 

Estoppel— Thost S. 99 Transfer of Property Act applies as much to 
the transferee of a money-decree obtained by the mortgagee 
as to the mortgagee himself. 

11 0. C. 235. 

1 Power of Court to give effect to orders of His Majesty in Council, 

That Courts in this country have inherent power to give effect to 
such orders 

2. Mesne profits — Decree silent as to. 

In such case the Court whether by S. 583 C. P. C.=S. 144 (1) Act 
(Y of 1908) or by reason of its inherent powers, can order 
execution for mesne profits. 

11 0. C. 238. 

Eevison—S. 622 0. P- 0. = S. 115 Act V of 1908. 

That, where there is no irregularity or want of jurisdiction, the order 
of the Lower Court, even if erronenous, cannot be disturbed 
in revision. 

Note. 

j2 0. C. 405 No application for revision will be against an interlocutory 

order which does not determine the case, • 

E.-9 1. 0. 83 (85)- 

11 0, a 240. 

Under-proprietary right— Marwat grantS. 3 Oudh Bent That a marwat 

grant is not an under-proprietary holding. 
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11 0. C. 246. 

Power to demand security from manager — S. 26S 0. P. 0. =*0. XXI^ r, 2 Act 
V of 1908, 

That as he was acting as managing member of a Joint Hindu family 
no security could be demanded from him. 

11 0. C. 248. 

1. Mortgage icith possession — Second mortgage under an unregistered 

deed — Delivery of property — S, 69 Transfer of Property Act — That 
there being nothing in the transaction which could be regarded 
as delivery of the property, the deed should have been 
registered. 

2. S, 49 Registration Act — Purchaser not hound by stipulation post- 

poning redemption till paymeyit of the additional advance, — That 
a purchaser of the property subject to the mortgage was not 
bound by the stipulation ; and that the stipulation could not 
be enforced because the subsequent deed being inadmissible 
in evidence under S. 49 Registration Act could not be used to 
fetter the equity of redemption. 

11 0. C, 252. 

B 111 Land Revenue Act, — Jurisdiction — Objection by talukdar in a partition 
proceeding between under-proprietors. 

That such objection, alleging that certain land claimed by the under- 
proprietors was not a part of their under- proprietary holding, 
could be maintained under S. Ill by Revenue Courts. 

11 0. C- 256. 

Rule of succession applicable to non-talukdari property, 

(1) That the devolution of the acquired property was not governed 

by the sanad, 

(2) That a zamindar cannot make his property descendible in a 

manner not recognised by the ordinary law to which he is 
subject. 

Note, 

Dist* — 15 0. 0. 291 — The decision in 11 0. 0, 253 which was based on a 
sanad does not apply where the question of custom was 
raised. 
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11 0. C.261. 

Ss, 203f 437 Or. P. 0 — Grounds for dismissal of complaint ^Order far further 
inquiry — Notice if essential, 

1. Where a complaint has been dismissed under S. 203, held, that 

the Session’s Judge was not bound to issue notice to the 
accused before ordering further inquiry under S. 437. 

2. That a person bringing a complaint is entitled to produce evi- 

dence in support of it subject only two conditions, viz,, 
(a) that facts alleged constitute an offence and (h) that there 
are no circumstances apparent on the examination of the com- 
plainant, such as to justify the Court in coming to the conclu- 
sion that the complaint is false. 

11 0. C. 264. 

Second Appeal — Finding of fact based upon an incorrect view of the laio 

S, 584 0. P. O.^S. 100 Act V of 1908 — Joint Hindu Family — Separate 
transaction — Entries of separate possession. 

1. That where the parties have not had the benefit of a proper dis- 

cussion of facts based upon a correct view of the law, the 
proper course is to set aside the decree and remand the 
suit. 

2. That neither the mere occurrence of separate transactions on 

the part of individual members of a I'oint Hindu family nor 
the fact that property was entered as their separate possession 
in the village papers, is in any way conclusive on the question 
of separation. 

11 0. C. 267. 

Ss 112, 118 Or, P, 0. 

1 . Order absolute at variance with the conditional order^Thsit a 

Magistrate cannot vary the conditional order made under 
S. 112 by enforcing further conditions in the order absolute. 

2. Enquiry about sureties^-That a Magistrate ought not to reject 

sureties merely on the report of the Police without making any 
enquiry himself. 

Note* 

(2) App* 15 0. 0. 263. — Magistrates have no authority to reject sureties 
merely upon an unfavourable report of the Police. 
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11 0. C. 271. 

Hindu Law — Will — Power of appointment, validity of — Person appointed, quali- 
fications necessary. 

1. That a Hindu testator has a right to grant a power of appoint- 

ment to a person named in the will by which the final 
devolution of his estate should be regulated at the termination 
of a life estate created under the will. 

2. That the pe.'son capable of taking under the will must be such 

a person as should take a gift inter vivos and therefore must 
either in fact or in contemplation of law be in existence at 
the death of the testator. 


11 0,0.279. 

Purchaser's liability for arrears of Oovernment Revenue — Liability as between 
purchaser and original co-sharers — contribution between persons equally 
liable Sy 142 Land Revenue Act {III of 1901) — S. 69 Contract Act* 

1. That the object of the second part of the first clause of S. 142 
is not to transfer the liability for the revenue from one person 
to another but to make the person succeeding to the property 
liable in addition to those already liable. 

2, That as between a vendee and the vendor, in the absence of a 

contract to the contrary, the responsibility for payment of the 
arrears of revenue rests on the latter who enjoyed the property 
during the time for which the arrears are payable. 

3. That S. 69 Contract Act applies to cases in which both plaintiff 

and defendant were liable for a payment which has been 
made by the plaintiff alone. 


11 0. C. 285, 

Redemption^Burden of proof ^ Admission-^ S. 63 Evidence Act — 5. 6 of Act 1 
of 1869* 

1. In case of an old mortgage the burden is on the plaintiff to give 

at least prima facie proof that the mortgage is redeemable. 

2. That secondary evidence of the terms of the mortgage- deed, if 

admissible, must be of the kind specified in S. 63 Evidence 
Act. 
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3. That no admission by the mortgagee can operate to make a mort- 
gage redeemable which by law was irredeemable at the time 
when the admission was made. 

Note. 

(1) R.— 18 1. 0. 230. 


11 0. a 290. 


Pre-emption. 

(1) Plaintiff^ s title at the time of institution of the suit — That the 
plaintiff must show a valid and subsisting title at the time 
when he brings his suit into Court. 

2. Title acquired by purchaser subsequent to the cause of action — That 
a purchaser may use a title acquired by him subsequently 
to the origin of the cause of action as a defence against a 
pre-emption suit instituted after his acquisition of the said 
title. 

Notes, 


(1) R« — 12 0. 0. 229 — Plaintiff must show a valid title on the date of 

decree — Imperfect partition. 

(2) R. — 14 0. 0. 166 — Pre-emption suit dismissed if property resold to 

vendor prior to suit. 

% 

11 0. C. 292. 


Hindu Law. 

1. Son^s interest in a tenant's holding of the father — That the sons 

living jointly with their father are not the co-tenants of his 
holding. 

2. Relinquishment by father without son*s consent — That such relin- 

quishment of his holding is perfectly valid. 


11 0. C. 296. 


Undue influence. 

S* 16 Contract Act — In order to make out a case* for undue influence 
there must be certain relations between the parties anterior 
to the transaction infquestion which placed one party in a 
position to dominate the will of the other. 
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11 0. C. 301. 

1. Tramjer of the chance of an heir apparent — S. 6 (a) Transfer of 

Property Act . — That such transfer is invalid and cannot 
operate to transfer any interest in the property. 

2. Mutation of names or transfer of That neither nauta- 

tion of names nor transfer of possession can pass any title 
where the law requires a registered-deed. 

8, Estoppel — Recital in a deed^ effect of., in an action collateral to it . — 
Where a distinct statement of a particular fact is made in 
a recital of a bond and a contract is made with reference to 
that recital, 7ie?d,Jthat the party making the statement would 
not be estopped from disputing the fact so admitted in an 
action not founded on the deed but wholly collateral to it. 

4. Promise — Estoppel — That a promise not being a representation 
as to an existing fact, cannot by itself be the foundation of 
an estoppel. 

Notes. 

(1) DiSi— 0. C. 139. — In 11 0. 0. 301 — The agreement sought to be 
enforced had been made during the life-time of the widow 
in possession of the property. In 14 0. 0. 139, the 
agreement in question could have been made the basis of 
a suit for specific, performance after the vendor had 
obtained possession df the whole of the property. 

(1) B« — 15 0. 0. 122. — ^The ruling in 11 O. 0. 301 is clear authority for the 
proposition, that a reversioner can not transfer his chance 
of succeeding to an estate. An agreement amounting to 
a transfer of an expectancy of succession by a reversioner 
is void. 

11 0. C. 307. 

Penalty — Interest at enhanced rate on default. — S. 74 Contract Act. 

1. That an agreement for enhanced interest, simple or compound, 

payable prospectively from date of default may or may not 
be a penalty according to the circumstances of each case. 

2. That a covenant for interest at an enhanced rate to take effect 

retrospectively from date of the bond is necessarily a penalty. 
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3. That, where no unfair advantage has been taken, a debtor is not 
entitled to relief merely becanse in case of default the terms 
accepted by him are markedly less favourable. 

Note, 


R— 13 I. 0. 624.— 


11 0. C. 310. 

Hindu Law . — Widow — acquisitions out of the income of widow^s estate — Ptirchase 
for value — Burden of pi'oof — Legal necessity . — 

1. That if property acquired by a widow out of the income of her 
husbands’ estate be treated by her as an accretion to the said 
estate, she cannot alienate it except for legal necessity ; but 
if she clearly shows her intention to keep the property 
separate, it may be regarded as an investment of accumulated 
savings over which the widow has full disposing power. 

That in the absence of evidence as to the intention of the widow it is 
not equitable to throw the burden of proof on a bona fide pur- 
chaser for value. 

3. That no presumption can be drawn from the mere fact that the 
property acquired consisted of shares of other members in the 
family property. 

Note. 

B. — 16 0. 0. 359 — That properties acquired by a widow out of the income 
of the husband’s estate must be presumed to be the widow’s 
property. 

11 0. C. 319. 

Minor — Decree against a properly represented minor. 

1. That where there is no fraud, collusion or gross negligence on the 

part of the next friend or guardian, the minor is as much bound, 
whether it was for his benefit or not, as if he were of full age. 

2. Minor not properly represented — The minor cannot be held to have 

been not properly represented merely because the Court ap- 
pointed as his guardian a person whose act was called in 
question in the suit. 

3. Fitness of guardian S. 443 G. P. 0. =• 0. XXXII, rr. 3 (i), 4 (2) 

Act V of 1908 — A person whose act is called in question should 
not be appointed as guardian ad litem even though it is a oasQ 
to which S. 443 0 P. 0. applies. 
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11 0. a 323. 

Eidew^tzon^Interest — Possession on default of payment of--' Construction of 
mortgage-deed. 

Where under the terms of the mortgage-deed the mortgagee, on default 
of payment of interest was entitled to take possession but he 
did not take possession until several years after the first 
default. 

JJeZd, that the mortgagee was entitled to get interest for the period 
he was out of possession. 

11 0. C. 326. 

Suit for recovery of Patio ari rate — Jurisdiction — S. 108 (2) Oudli Herd Act. 

That a suit for' recovery by a superior proprietor of the Patwari 
rate due from an under-proprietor lies in the Rent Courts 
under S. 10d(2), 


11 O.C. 328.- 

Confession — Admissibility against a co-accused — 8. 80 Evidence Act. 

That a confession of a prisoner affecting himself and co-acoused is, 
when duly proved, admissible as evidence against both ; but a 
confession unsupported by other testimony is evidence of the 
weakest kind against a co-accused. The Court must in each 
case decide what weight should be attached to it. 

B. —12 C. 0. 418 — That the retracted confessions have very little weight as 
evidence against the other accused persons and do not 
constitute the independent evidence of corroboration of 
the statement of the approver. 

11 0. C. 334. 

Hindu Law— Joint family — Decree against father — Suit agahist son on death of 
father. 

That the death of a father does not give his creditor a fresh cause of 
action against his son for the recovery of a judgment-debt 
binding upon the sons. 

11 0. C. 337. 

1. Possession f valid title against all — Esscept the rightfull owner. 

2. Possessory title is heritable and transferable. That such title would 

descend by inheritance to the heirs and is also transferable. 
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11 0. C. 342. 

8, 253 (?. P. G mS'. 145 Act V of 1908 — Surety for performance after the decree. 

That S. 253 0. P. 0. does not apply to a person who gave security 
for the performance of the decree after it had been passed, 

11 0. C. 346. 

Occupancy tenant — Validity of mortgage — That a temporary transfer, whether 
in the form of a mortgage or otherwise by an occupancy tenant 
in favour of his land-holder is valid. 

11 0. C. 346. 

Suit for possession of property mortgaged and sold during minority of plaintiff 
-—Limitation — Arts 12 ^ 91, 144 Limitation, 

1, That the suit having been instituted within 12 years of the date 

of mortgage is within time. 

2. That such a suit is not barred by arts 12 or 91. 

Notes. 

Not P. — 17 0. 0. 52 — The claim of the plaintiff became extinguished three 
years after his attaining majority. 

11 D* C. 353* 

Suit to enforce registration— Ss. 32, 73, 74, 76, 77 Registration Act. 

1 In order to maintain a suit under S. 77, refusal to register by a 
Sub- Registrar, an application to the Registrar within time, 
and a refusal by him must be established, 

2, That the fact that the Registrar has not held a full inquiry, or 
has taken a wrong view of the law does not bar the suit. 

11 0. C. 365. 

Suit for removal of building constructed by a co-sharer without the consent of 
others. 

That the other co- sharers are entitled to such relief if they have 
objected to it at the first possible opportunity and no great 
injury will thereby be caused to the co* sharer who has erected 
the building. 
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11 0. C. 368. 

S 19S Or. P. 0. 

S, 80 Eegistration Act — That a Registrar is not a Court within the 
meaning of S. 195 Or. P. C, though he is entitled to institute 
a prosecution for any offence falling under S, 82 Registra- 
tion Act. 


11 0. C. 360. 

Ajppeal imder S. 421 Cr,tF, 0. 

Bight of Counsel to refer to certified copies of evidence at the hearing of 
appeal — That the Counsel was entitled to refer to certified 
copies of the evidence. 

11*0. C. 362 (P. C.) « 30 All. 510. 

Pedigree^ admissibility in evidence of — Statements of members of the family 
touching tradition on the subject of its descent — Statements made post 
litem motam — Notice oj coritroversy. 

1. That pedigrees which are merely documents drawn up on a 

particular occasion for a specific purpose by members of the 
family are, unless made post litem motam^ admissible in evi- 
dence no declaration made by the member who drew it up or 
adopted it touching the family reputation or tradition on the 
subject of its descent. 

2. That in order to make any such statement inadmissible on the 

ground of its having been made post litem motam^ the matter 
in controversy must be the same before and after the statement 
is made. 

Note. 

(2) B». — 15 0. C. 364— The distinction between cl. (6) and cl. (5) of 

S. 32 Evidence Act is clearly laid down in 11 0. C. 362. 


11 0. C. 371 (P. C.)-30 All. 625. 

Malicious prosecution — Suit for damages — charge false to the knowledge of 
complainant — Information to the Police — iS. 496 Or. P. 0.~^Malice . — 

1. Where a complainant does not go beyond giving what he believes 
to be correct information to the Police, and the Police without 
further interference on his part (except giving such honest 
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assistance as they may require), think fit to prosecute, he 
cannot be held responsible in damages for the failure of 
prosecution. But if the charge^ is false to the knowledge of 
the complainant and he misleads the Police by bringing 
suborned witnesses or influences them to assist him in sending 
an innocent man to trial, he would be liable, although the 
prosecution has not, technically, been conducted by him. The 
mere setting the law in motion is not the criterion, the con- 
duct of the complainant before or afilter making the charge 
must also be taken into consideration. 

2. That malice may be shown at any time in the course of an 
inquiry. 


11 0. C. 377. 

Ss. 90f Pd, 97 Transfer of Property Act. 

1. Costs recoverable . — 

(a) That costs decreed are recoverable under S. 90, Transfer 
of Property Act. 

(5) That S. 97 applies directly only to proceedings under 
S. 96. 

2. Mortgagee holding a single decree on two mortgages ^ — Cannot be 

precluded from appropriating sums recovered by him in exe- 
cution towards the satisfaction of whichever mortgage he 
finds most convenient. 


11 0. C. Z19. 

Art. 32 8ch. a Limitation Act . — 


A suit for removal of trees newly planted by a grove-holder is governed 
by art. 32 Limitation Act. 


11 0. C. 381. 

Hindu Law, — Joint family-^-Presumption in favour of jointness — Entries in 
revenue papers of specified shares, 

1. Where a family is once proved or admitted to be joint, there is 
a strong presumption in favour of the continuance of such 
jointness which can be rebutted only by most cogent evidence. 
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2. That the mete fact that names of two brothers are entered in 
the revenue papers as owners of specified shares, does not 
constitute separation. 

3- That cesser of commensality is cogent but not conclusive evidence 
of separation ; the intention to separate must be. proved. 


12 0. C. 1. 

Pre-em^ion — Meaning t/ “ Village community^' — Oudh Laws Act — In- 
habited sites not necessary for existence of village community, 

1. That a “ village community” consists of the whole body of persons 

possessing rights as proprietors, under-proprietors or haritable 
lessees in village lands and that the existence of an inhabited 
site in the village is not necessary to the establishment thereof. 

2. That the exclusion laid down in S. 8 applies to the situation of 

lands and nqt to the residence of the village community. 

Notes. 


(1) P.-13 0.C. 202 — A grove-holder is not member of the village com- 

munity. 

12 0. a 13' 

S* 108 (i5) Oudh Rent Act, 

Suit for profits--T\iQ plaintiff need not be a recorded co-sharer during 
the period to which the suit relates. It is sufficient that the 
name was recorded at the time when the suit was brought. 


12 0. C. 16. 

UndeT-propnetary title — Declaratory suit by landlord against tenant setting up 
under-proprietary title — Art, 120 Sch. ii Limitation, 

Where a person contesting a notice of ejectment alleged himself to 
be an under-proprietor and the suit contesting the notice was 
decreed merely on the technical plea that one notice was not 
sufficient, held^ that the decision did not set time running 
against the landlord for a declaratory suit against the tenant. 

Note, 

Dist. — 0. 0. 163 — The principle laid down in 12 0. 0. 15 can have no 
application in a case where the suit is one for possession 
and not merely for a declaration of title. 
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12 0. C. 17. 

8. 17 0. P. O.-^S. 20 Act V of 1908. 

1. Catalogue, whether offer or not — That a catalogue of goods for sale 

is not a series of offers but only an invitation for offers. 

2. Place of suing — Contract, 

Where A in Pae Bareli on receipt of a letter from a firm in Bombay 
giving particulars of an electrical machine for sale, sent an 
order which was complied with, held, that it was A who 
offered to buy the goods and it was the firm who accepted 
the offer and the contract was therefore made at Bombay. 

12 0. C. 21. 

Mortgage — Suit for jeossession by mortgagee entitled to foreclosure also — Ss. 42, 
43 0,P, 0 ^ 0. II, R. t ; 0. II, n, 2 (V of 1908)— Plea raised for the 
first time in second appeal. 

Held, 1, that he could maintain his suit for possession without suing 
for foreclosure. 

(2) That Ss, 42, 43 do not mean that when two remedies are open 

to a plaintiff, he is bound to sue for both. 

(3) That the plea that Ss. 42, 43 barred the suit raised for the 

first time in second appeal was not entertainable. 

12 0. C. 23. 

Ss. 518, 522 C, P. 0, = The second schedule, Act V of 1908. 

1. Meaning of “ award ” — That the word “ award ” in S. 622 means 

the award as given by the arbitrators and not as amended 
under S. 518 C. P. C. 

2. Potver of arbitrator to direct payment by instalments — Where all 

matters in dispute were referred to arbitration, the arbitrator 
had power to determine not only the amount to be paid but 
also the mode of payment and could therefore direct payment 
by instalments. 


12 0. C. 26. 

Ss. 108 iO- IX, r. 13)— 540 0. P. 0. = S, 96 Act V of 1908. 

In an appeal against an ex parte decree, the appellant is not entitled to 
ask the Appellate Court to accept the appeal on grounds which 
could be urged in an application under S. 108 C. P. 0., and to 
remand the suit for rehearing. 
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12 0. C. 31. 

Vre-emption, 

1. Valuation of suit where property is alleged to he of greater value than 

sale consideration — In such a case the value of the suit should 
be measured by the consideration stated in the deed. 

2. Sufficient cause — Appeal filed in the Court of the District Judge hy 
mistake* 

Note. 

I. Not F.-9 I. C. 414 — The jurisdiction of the Court is to be decided by the 
valuation set forth by the plaintiff in the plaint and not by 
the price set out in the sale-deed. 


12 0, C. 33. 

S. 56 Specific Belief Act — Suit for an injunction to close the door and to remove 
the thatch and to prevent the flowing of water from the defendants roof on 
his land. 

Heldf that the facts did not constitute such a dispossession as to bar 
the suit under S. 56, and to necessitate a resort to an action for 
ejectment 


12 0. C. 35. 

Ss. 86 (2), 126 Land Revenue Act {U. P ) — Eo'-proprietary tenant — Restropective 
effect of deteimination of rent. 

That the rent determined undtr S. 36(2) though subsequent to the 
institution of the suit took effect from the date in which the 
exproprietary tenancy arose. 

p. — 15 0. 0. 45, — Such tenant is liable to pay rent from the date on which 
the exproprietary tenancy arises. 


12 0. C. 37. 

S. 91 Transfer of Property Act — Redemption — Right of daughternn-law of a 
Hindu to redeem^^ Interest — Maintenance. 

That a daughter-in-law of a Hindu entitled to maintenance has not 
such an interest in the family property as would entitle her to 
redeem. 



“digest and east reeekescer.’* 4S5 


12 0.C.40. 

Award — 8. ^26 0. P. 0.=^The second schedule Act V of 1908 — Misconduct-^ 
Grounds of appeal against order enforcing private award. 

1 That an order under S. 526 C. P. 0. directing an award to be filed 

and ordering its enforcement is a decree. 

2 Appeal— Thsti in such a case no appeal will lie except in as far as 

the decree is in excess or not in accordance with the award. 

3. The question of the misconduct of arbitrators cannot be considered 
in such an appeal. 


Mortgage . — 


12 0. C. 46. 


1 Purchaser at a sale in execution of a mortgage decree. — That such 

purchaser does not claim through or under the mortgagee but 
that such a purchaser acquires the interest of the mortgagor 
•as at the date of the mortgage. 

2 Adverse possession — If the mortgagee entitled to possession was kept 

out of possession by a trespasser for more than 12 years, the 
interest of the trespasser will not be affected by a subsequent 
purchase at a sale in execution of a decree on the mortgage* 

3 That in the case of a simple mortgage when the mortgagee is 

not entitled to possession, 12 years adverse possession against 
the mortgagor would extinguish the security as regards the 
property held adversely to the mortgagor. 


12 0. C. 58. 


Trespasser.— 

1 Possession of part — Presmnption — That possession of part is in law 
possession of the whole, if the whole is otherwise vacant. 
But constructive possession of this kind can only be presumed 
when there is a claim based upon title. 


2 Trespasser's possession — That trespasser’s possession is confined to 
the land actually occupied by him. 


12 0. C. 63. 


Oustom * — 

1 Exclusion of daughter's son from inheritance — That the exclusion of 
the daughters necessarily implies the exclusion of daughter’s 
sons as well. 
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2. Constrfiotion of wajib-uharz excluding daughters. 

S. Custom of exclusion of daughters' sons from inheritance y{0,B proved 
amongst the Bais Choudhri Thahurs of the village Alam'pur 
in Fergana Eokha, District Rae Bareli. 

Note. 

P.— XXII, Indian Cases 138. — Although there is no express exclusion from 
inheritance in the language of a wajib-ul-arz, there may 
be exclusion by necessary implication. 

12 0. C. 74» 

8s. 288,278,279 0. P. 0.^0. XXI, r. 58, 59, 63 (F of 1908) Burden of 
proof — 

If a person intervenes unsuccessfully on the strength of a document 
of title and is obliged to bring a suit under S. 283, he must 
give prima facie evidence that the document represents a 
bona fide transaction. But the rule does not apply where the 
objection under S. 278 was not maintainable and there could 
not have been an inquiry under Ss. 279 to 282 of the Code, 

12 0, C. 78. 

9. 622 €• F- 115 Act V of 1908 — S. 31 (2) Guardian and Wards Act. 

1. That the High Court is not precluded by the absence of an 

application by a party from exercising its jurisdiction under 
S. 622. 

2. That the order graiiting permission for sale (not reciting the 

necessity) could not be regarded as embodying the particulars 
required by S. 31 (2) Guardian and Wards Act merely because 
it was endorsed on the back of an application which specified 
an alleged necessity. 

3. That S. 31 (2) Guardian and Wards Act, though it relates to 

procedure is not merely directory. 

12 0. a 83. 

Quardian-^Transfer*^ ’Notice to relations . — 

When a widow is appointed guardian of the person and property of 
her minor children, a note should be made on the file to the 
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effect that applications for transfer by the guardian will not 
be sanctioned until after notice has gone to the male relations 
of her late husband. 


12 0. C. 84. 

Redemption — Property purchased from mortgagee — Art, 134 Limitation Act 
— Question of bona fide purchase. 

This was a suit for redemption of an usufructuary mortgage in which 
the transferee from the mortgagee was also made a party. 
It was found that the mortgagee had purported to transfer 
the absolute ownership of the property. 

1. Held) that the suit against the vendee is barred by art. 134. 

2. That it is not necessary to inquire into the question of bona fides 

under this article. 


11 0. C. 90. 

Jurisdiction — (^Civil and Revenue Courts) — Suit for possession by under-pro^ 
prietor — Merger . 

1. Plaint to determine jurisdiction — That the question whether a suit 

has been instituted in the right Court or not must in the 
first instance be decided on the plaint. 

2. ** Illegally ejected '' in 8 , 108 (^10) Oudh Rent Act — The words in- 

clude an ejectment by process of law if the ejectment is 
illegal. 

3. Application of S. 108 {10 ) — It is not confined to such under- 

proprietors as have had their under-proprietary rights deter- 
mined by competent authority. 

4 Jurisdiction — If a person alleges that he is an under-proprietor, 
that he was in possession and that he was ejected by the 
landlord, he must in the first instance sue under S. 108 (10). 
If he does not allege possession he must sue in the Civil 
Court. If the suit of an under-propxuetor under S. 108 (10) 
is thrown out by the Revenue Court he can then sue tho 
landlord for possession in a Civil Court and ask for a decla- 
ration of his right. 

Notes. 

Pist. — 13 O 0. 35 — The decision in 12 O. C. 90 turned upon the fact that 
the mortgage under which J claimed was executed after 
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13 had succeeded to the rights of E and that the deed in 
J’s favour purported to mortgage all the samindari rights 
of B. The learned Judge 'who decided that case treated 
this fact as evidence that B himself had merged, at least 
for -the purposes of this mortgage, his proprietary rights. 
In 13 0. 0. 35 this would be at most only a piece of 
evidence capable of being outweighed by other consi- 
deration 

(2 and 3) Afflr.— 13 Q. C. 88. 

(1) B, — 16 0. 0. 105 — Though as laid down in 12 O. 0. 90, the question whe- 
ther a suit has been instituted in the right Court or not 
must in the first instance be decided on the plaint, there 
cannot be any doubt that S. 108 (10) would not apply, if 
the claimant was not, in actual possession of the said 
land but was merely seeking to obtain actual possession 
on the strength of his alleged under-proprietary title as 
against the landlord and the person in actual possession. 


12 0. a 97. 

1. Jurisdiction — 5. 33 Oudh Land Revenue Act — Where during a 

partition relating to the superior proprietors, the Revenue 
Court decided a question of under-proprietary title, held^ that 
the decision is not binding and does not bar the jurisdiction of 
the Civil Court. 

2. Merger — That in dealing with the question of merger the Court 

to consider the circumstances of the transaction and where no 
intention is expressed, the Court should consider what is most 
advantageous to the party 

3. Meaning of “ with dakhili and hhariji rights ” — Construction — 

Where a person possessing an under-proprietary holding 
became entitled by inheritance to the superior proprietary 
estate and executed a sale-deed of the share in the pro- 
perty which he claimed by inheritance to provide means for 
carrying on litigation and the words used in the sale-deed 
were “ with dakhil and kharij rights <fec. held, that those 
words were not intended to include the under- proprietary 
tenure which was already in possession of the vendor, 
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Note. 

(2) R , — 13 0. C. 35 — Proprietary or under-proprietary rights— 
Mor tgage of either rights bj its owner before merger does 
not affect the other rights after merger. 

12 0. C. 106. 

JSasement — S* 16 Easement Act — Superior 'proprietor — ^That a superior 
proprietor is not barred from acquiring an easement by 
prescription over land held by an under-proprietor. 

12 0. C. 109, 

Bevision^S, 622 C. P. 0. = S. 115 Act V of 1908. 

That the High Court will not exercise its revisional jurisdiction as 
long as there is any otlw remedy open to the applicant. 

Note. 

Diss, — 13 0. C. 341. — The existence of an alternative remedy is not neces- 
sarily a bar to the exercise of revisional jurisdiction. 

12 0. C, 111. 

Custom — Meaning of ghair kuf'^ and ghair biradri — Construction of 
wajih-ul-arz. 

1. That the words “ ghair kuf^' and ghair hiradri ” had practically 

the same meaning. 

2. That recognition was the chief test of hiradri for the purpose of 

a custom excluding a ghair hiradri wife from succession, 

3. That a wife who is not ghair kuf to her husband must be treated 

as a hiradri wife within the meaning of the wajih-uUarz, 

12 0. C. 124. 

Byhak — Bamant — Nankar — Under-proprietary right^S, 140 Oudh Bent Act 
set off. 

1. That a right to a cash Nankar or to Byhak or Baswant does not 
necessarily connote a right to possession of land as under- 
proprietor or in any other capacity though rights to Dyhak 
or Das want are in a sense of under-proprietary rights. 

2 That the claim to deduct the Byhak from the rent payable by 
them was a claim to a set off and as such barred by S. 140. 
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Notes. 

(1) P.— 14 0. 0. 335.-- 

(2) Dious. — 17 O. 0. 6. —Where it appeared that the claim was based on 

decrees ol the Settlement Court which intended to lay 
down that the dyhaJc dues were recoverable by deduction 
from the rent, held^ that the claim was not for a set off. 
Vide XXII Indian Cases p. 125 and XXIII Indian Cases 
231. 

12 0. C. 129. 

Suit for possession more than six months after dispossession. 

Possession good title against trespasser, — That a person who has been 
dispossessed can, as against a trespasser, succeed on proof of 
prior possession alone without showing title even though he 
does not bring his suit Vi thin 6 months of the date of dis- 
possession. 

12 0. C. 130. 

Appeal. — Court ‘fee payable — S 7 (9) Court Fees Act. 

Suit for redemption — Decree for redemption on payment of deeds of 
further charges. — Where the plaintiff appealed on the ground 
that he was not liable to redeem the two deeds of further 
charge. 

Held, that the court-fee paid being the same as that paid on the 
plaint and there being no dispute as to the amount due on 
the subsequent deed, the court-fee paid was sufficient. 

Notes. 

Diss.— 13 0. 0. 62— 

NotP. — 15 Indian Cases 746 — 

„ — 16 O. C, 354 — The decision in 12 0. C. 130 was subsequently held 

in 13 0. C. 62 to be not good law. The appellants were 
liable to pay the court-fee on the amount claimed by 
them in excess of the amount awarded by the Court. 

12 0. C. 133. 

Mortgrge. ^Purchaser at sale in execution of decree for sale to which puisne 
mortgagee was not made party — Purchaser at sale m execution 
of decree^ puisne mortgagee's sale to which prior mortgagee was 
not made party. The latter forcibly dispossessing the former. 

Held, that the purchaser at sale in execution of the decree of prior 
mortgagee was entitled to a decree for possession subject to 
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the defendant’s (parchaser at a safe in exeontion of the decree 
of puisne mortgagee) right to redeem. 

2 Amount payable. — That the amount payable for redemption of the 
property is not the price paid by the plaintiff but the amount 
which was proportionately due on the mortgage on account of 
the property in dispute. 

Notes. 

(1) Dist. —13 0. 0. 50— The facts in 12 O. G. 133 were rather peculiar and 

the question whether the prior* mortgagee who has 
purchased the property was entitled to redeem the puisne 
mortgagee does not seem to have been considered. 

(2) Not F, — 13 0. C. 62 — 12 0. C. 133 is contrary to the current 

of authority both in this Court and in the Allahabad High 
Court and is likely to cause confusion. 

12 0. C. 140. 

1. Kahuliat. — That a Kabuliat signed only by the tenant is not and 

cannot be held to be tantamount to a lease. 

2. Kabuliat loithout lease enforcible. — Where the defendant was in 

possession of a village under a kabuliat executed by him 
undertaken to pay rent at a certain rate but no lease had been 
executed, held^ that the undertaking contained in the kabuliat 
could be enforced against him. 

3. Interests. 53 G. P. 0 - 0. VI r. 17; 0. VII r. II (7 of 

1908). 

8* 73 Contract Act . — That the defendant was liable to pay interest 
in addition to the rent agreed to be paid, either by way of 
damages or under the interest Act XXXII of 1839. 

12 0. a 146. 

Mahomedan Law — Voluntary alienation by heirs in possession for payment of 
debts of deceased. 

That such alienation is not binding upon the heirs who have not 
joined in making the alienation. 

12 0. €• 161. 

Appeal — S. 629 0. P, 0 « 0. XLVIIj rr. 7 and 9 Act V of 1908. — Appeal 
against an order admitting review. 

That no appeal lie's from an order granting an application for review 
of judgment except on the grounds stated in cl, (a) (&) and 
(c) of S. C29 C. P. 0. 
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12 0. C. 152. 

Suit for redemption after refusal to accept the deposit-- Subsequent suit for pro- 
fits from date of deposit to possession — 8> 83 Transfer of Property Act, 

The present suit was brought to recover profits from the mortgagees 
for the period during which he had been in possession from 
the date of deposit to possession. 

Heldf that the plaintiffs could not now sue for profits which ought 
to hav 9 been and could have been taken into account itf the 
former suit but for which they failed to sue therein. 

12 0. C. 154. 

Trespassers — Profits of land in possession of trespasser. 

That trespassers in actual occupation of land are prima facie bound to 
account for the profits of the land and not merely to pay a 
sum equivalent to that for which the land might have been 
let to others. 


12 0. C. 157. 

Hindu Law— Will — Meaning of “ malW in relation to Hindu female. 

Where the property is given or devised to a Hindu female, the use of 
the word “ malik ” imports full proprietary rights unless there 
is something in the context to qualify it. 


12 0. C. 164. 

Interpretation of a decree or instrument — Proprietary or under -p'^oprietary title. 

1. That if the question whether or not a proprietary or underproprie- 

tary title exists involves the interpretation of a decree or 
instrument, the interpretation is not a matter reserved 
exclusively for the Pevenue Gourt. 

2. Jurisdiction of Civil Courts — That a Civil Court cannot determine 

whether or not a lease has expired and make a declaration 
accordingly. 

Note. 

P,— -18 L 0. 281 — Suit for declaration that defendant lias no exproprietary 
right and for invalidity of lease is cognizable by a Civil Court. 

12 0. C. 171. 

1 . Appeal — CouiUfee on costs — Where the appellant seeks distinct 
relief on the ground that the costs of the parties have not been 
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properly assessed or apportioned, the value of such distinct relief 
should be reckoned as part of the subject matter in dispute. 

2 Appellant''s costs not allowed — Where the plea taken in the memo- 
randum of appeal was that the appellants were not liable to 
pay the excess amount or the defendant’s costs but no mention 
was made about their own costs in the Court of first instance 
which had not been allowed, lielcl^ that in such a case, the 
appellants were not liable to pay court-fee on the amount of 
their costs in the original Court, and the Court of appeal had 
full authority to award such costs to the appellants. 

12 0. a 175. 

Execution of decree , — 

1 244 0. P. 0.— S. 47 Act V of 1908 — The question whether a fraud 
has been committed by auction purchaser alone is not triable 
under S. 244 but the question whether a fraud has been com- 
mitted in an execution sale, either by the decree-holder alone 
or by the decree-holder and auction purchaser together, is one 
which arises between the parties to the suit and is as such 
triable under S. 244 0. P. C. 

2 Auction purchaser not representative of decree-holder — That an auction 

purchaser cannot be taken to be representative of the decree- 
holder. 


12 0. C. 183. 

Suit for ejectment as tenant — Plaintiff's failure to establish tenancy. 

Where the plaintiif sued to eject the defendant from shop alleging 
him to be a tenant thereof and it was found that the defen- 
dant was in possession without title, held^^ that although the 
plaintiff had failed to make out his case as to letting he never- 
theless should get a decree on his title unless the defendant 
could show a bettej* one. 

12 0. C. 185. 

Pfe-emption — Documents called “ hiba-hil-iwaz ” hut on the face of it a sale-deed 
Aft, 10 sch, II, Limitation Act* 

Heidi that the document was an instrument of sale for the purpose 
of art. 10. 

N'ote, 

Indian cases 60, — Transfer by husband to wife in lieu of dower. 
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12 0.C. 191. 

Jurisdiction of Oivil Courts to interfere with actions of Municipal Board Ss. 86 
and 88 — Municipalities Act (i of 1900). 

1. That a Civil Court is not competent to discuss the advisability 

of actions of a Municipal Board and has no power to interfere 
with them unless the Board^s action is ultra vires. 

2. That the word “ such ” in S, 88 (2) is not restricted only to such 

projection or structure, &c , as has been unlawfully made 
without \)he written permission of the Board. 

3. That, a Municipal Board is competent under S. 88 to issue notice 

ordering removal of any structure made with the previous 
sanction of the Board, bat such structure being lawfully in 
existence, is bound to make reasonable compensation for the 
damage caused. 


12 0. a 197. 

Btdemption — Zamindar's right to — Mortgage by grove-holder. 

Where according to custom of the village a person holding a grove 
as a tenant loses his right in the trees by abandoning the 
village the fact that the tenant may have mortgaged the trees 
and placed the mortgagee in possession cannot prevent the 
equity of redemption from resting in the Zauiindar and giving 
him a title to redeem the mortgage. 

Notes. 

— 12 0. C. 201. — But where the grove-holder has not absconded the Zamin- 
dar has no right to redeem. 

B,— 16 0. 0. 341, — Maintainability of suit for recovery of possession when 
property in suit remained long as hona vacantia. 


12 0. C. 201. 

Bedemption — Mortgage by grove-holder — Zamindar^s right to redeem — 8. 91 
Transfer of Property Act. 

Where the grove-holder who has mortgaged the grove with possession 
is alive and residing in the village, the Zamindar as such has 
not such an interest within 8. 91 Transfer of Property Act as 
would entitle him to redeem the mortgage. 
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12 0. C. 206. 

S> 108 (2) Oudh Rent Act — Arrears of rent-^Fatxoari rate — Ss, 9 (4), 16 Act 
IX of 1889 (Kanungos and Patwarzs Act) 

That in a suit for arrears of rent under S. 108 (2) Oudh Rent Act 
superior proprietor is not entitled to recover Patwari rate 
from the under-proprietor as the parties do not stand in the 
relationship of land-holder and tenant. 

12 0. C. 209. 

Hindu Law — Lunatic — Act XXXV of 2858 — {Lunatic Estates Act)- Joint 
family. 

Where a lunatic was a member of a Joint Hindu family and was 
possessed of no property beyond his rights in the joint property 
of the family, heldj that the provisions of Act XXXV of 1858 
' could be applied to such cases, but the interference of the 
Civil Court should be strictly limited to cases of neglect or ill- 
usage and to waste or mismanagement of the joint property. 

12 0. C. 220. 

Pre’emption — Effect of Oudh Laws Act on previous settlement decrees giving to 
some persons a heridatory right of pre-emption in respect of certain property. 

That since the enactment of the Oudh Laws Act px^evious decrees of 
the settlement or other Courts cease to be of value as against 
members of the village community not parties thereto. The 
statutory right of the pre-emptor is in no way affected by the 
older settlement deci'ee to which he was no party. 

12 0. C. 225. 

Jurisdiction — 8, 107 E. and H Oudh Bent Act-Decree for resumption by 
Revenue Court — Suit in Civil Court for declaration of under -proprietary 
right. 

That the Civil Courts have no jurisdiction to re-open the question 
and grant a declaration of under-proprietary rights with 
respect to the land. 

Note, 

17 0. 0. 86 — Civil Court’s power to decide the question of proprietor* 

ship after decision of the Revenue Court. 
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12 0. C. 229. 


1, Pre-emption must shoto a valid title and the date of decree, 

2, S,9and 11 Oiidh Laws Act — Imperfect partition — Ss. 131 Act III 

of 2901 — Where aii imperfect partion had taken place between 
the co-sharers and had been confirmed prior to the institution 
of the pre-emption suit, held^ that the relationship between 
the shareholders of the village inter se was not under S. 131 
Act III of 1901, altered until it took eifoct. 

The plaintiff was a share-holder in Mauza Chholabari. H (defendants) 
acquired a share belonging to S under a foreclosure decree, 
dated the 22nd Jane 1901. This suit was instituted on 7th 
June 1907, claiming pre-emption of that share, The defence 
was (1) that H had, previous to the date of foreclosure decree 
acquired a one biswa share in the same patti (2) that an 
imperfect partition of the village had been effected whereby 
the share acquired by H had been placed in one fhok while the 
share of the plaintiff had been placed in another thok. 

The finding of the Court of first instance on the first contention was 
not contested. 


Heldf that it was incumbent on the plaintiff to show that he had a 
subsisting right to pre-empt. As a matter of fact within a 
few days his suit having been instituted, the partition^ which 
had already been confirmed, came into force, and the plaintiff 
became a co-sharer in another thok^ whereas the share obtained 
by defendant was placed together in another thok^ and the 
plaintiff is no longer a co-sharer of the sub-division of the 
tenure in which the property was comprised. Moreover the 
share of H, which has been obtained by the defendants pre- 
sumably after the foreclosure decree, has admittedly not been 
pre-empted No attempt has been made by the plaintiff to 
enforce his right of pre-emption therein and he has lost his 
right by lapse of time. 

Note, 

(1) R#— '14 0. 0. 146 — Pre-emption suit to be dismissed when property 
resold to vendor prior to suit. 
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12 0. C. 236. 

1. Trustee, — That the Mahant of an asthan and temple dedicated to 

worship is in the position of a mere trustee and has at the 
utmost the powers of a manager or guardian of an infant. 

2. Tower to create a trust — S. 47 Trust Act, — That a person has no 

power to appoint a trustee of property of which he himself 
is the trustee and therefore a deed creating a trust executed 
by such a person is void ab initio 

3. Estoppel, — That there can be no estoppel against plaintifE where 

the defendant acted with full knowledge of the facts and 
where there was no misrepresentation on the plaintiffs^ part. 

12 0. C, 248. 

Hindu Law. 

Son's power to set aside voluntary sales hy father — Antecedent debt . — 
Where a Hindu father sold the ancestral family property 
without necessity for an inadequate consideration consisting 
partly of antecedent debts and partly of payments in cash 
received at the time of sale, held^ that the sons were entitled 
to have the sale set aside as regards their shares in the pro- 
perty on payment of their proportionate shares of the sums 
paid by the purchaser. 

Note, 

P, — 14 0. 0. 299. — Meaning of “ antecedent debt.” 

12 0. C. 267. 

S. 59 Transfer of Property Act. — Signing of name of illiterate execu- 
tant hy another in his presence and at his request does not 
invalidate the execution of the deed. 

12 O.C. 260. 

1. Sub-mortgage, — That a mortgagor is bound by a sub-mortgage 

of which he has notice. He cannot destroy the security 
of the sub-mortgagee by redeeming the mortgage. 

2. Decisions between co-defendants when necessary . — 

Note. 

( 1 ) B. — 18 I. 0. 389. — Right of sub-mortgagee to bring mortgaged-propertj 
to sale. 



448 “digest a^d easy refebencbb.” 

12 0. C. 267. 

Under-proprietary right — Settlement decree against fahihdar* for a perpetual 
hereditary farming lease, construction of — Talukdar^s power to have a 
non-transferable tenure sold. 

That tbe decree not being one for under-proprietary rights, the 
Talukdar could not for purposes of his own convert a non- 
transferable tenure into a transferable one against the wishes 
of the holders and in this way effect their ejectment in a 
manner not contemplated by law. 

Note. 

g — 13 O. C. 303— As to reasons given in 12 0. 0. 267. 


12 0. C. 271. 

Redemption. 

1. S. 91 (a) Transfer of Property Act — That the decree having creat- 

ed a permanent heritable interest, it was an interest of the 
kind referred to in S. 91 (a) Transfer of Property Act which 
entitled the plaintiff to redeem the mortgage. 

2. Effect of confiscation on mortgages. — That the mortgagee as such 

having remained in possession of the mortgaged land the 
confiscation of the soil of Oudh which followed the Mutiny of 
1857, did not affect the rights of the mortgagor or the 
mortgagee. 


12 0. C. 276. 

1. Mortgage by way of conditional sale — On a construction of the 

deed held, that the mortgage created by it was a mortgage by 
'way of conditional sale, and that it contained no personal 
contract to pay the mortgage-money. 

2. Test of personal liability, — The test in each case is the remedy 

provided in the deed for satisfaction of the mortgage-debt. 
Note. 

Dist. — 16 0. C. 90 — In 12 0. 0. 275, the mortgage was by conditional sale. 

In the case of a simple mortgage a personal covenant is 
always implied and a decree for sale can be granted. 
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12 0. C. 279. 

1. Tenancy created hy holding over. — That a tenancy created by hold- 

ing over is a tenancy on the same terms as those on which 
the original tenancy was created subject to the modification 
that it would be a tenancy from month to month or from 
year to year according to the purpose for which the land was 
let. In case of a house let on a sarkhat it was to be a monthly 
tenancy. 

2. Notice — S 106 Transfer of Property Act. — That the provisions of 

S. 106 Transfer of Property] Act as to notice were inapplicable 
to the case as there was an express contract as to the mode 
in which the tenancy could be terminated. 

12 0. C. 285. 

Mortgage. — Prior extinguished on execution of a second mortgage — S. 74 
Transfer of Property Act. 

That 74 does not apply when it is clear on the facts that the first 
mortgage has been satisfied and extinguished on the execution 
of the second mortgage which alone is outstanding, although 
the first one was satisfied out of money raised by the second. 


12 0. C. 288. (P.C.) « 31 All 73. 

1. Suit to dispute title and recover possession of share — Suit in Civil 
Court on title after partition — S. 74 Oudh Land Pevenue Act 
XYIlof 1876. 

That there was no proof of any compromise. The mutation of names 
by itself created no proprietary title. The document of 1896 
contained no words that could be construed as amounting tp 
an abandonment by the plaintiff of his legal rights. 

2 Estoppel — That as no enquiry under S. 74 Act XVII of 1876 was 
made and the question of title was left to be decided by the 
Civil Court, the grounds of estoppel failed. 

Note. 

Dlst.— 23 1. 0. 860 — When an objection being raised in a partition proceeding, 
the Revenue Courts referred the objector to the Civil 
Court for bis relief. 
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Heldy that it could not be argued there from that the partition was 
made subject to the decision of the Civil Court upon the point 
objected to. 

12 0. C. 293 (P. a)=31 All. 394. 

Decree^ construction of — Oudh Suh -settlement Act XXVI of 1866“^Bules 2, 5, 13 
— 5. 62 (2) Oudh Bent Act, 

1 That the Financial Commissioner under Rule 13 in tile schedule 
to Act XXVI of 1866 had jurisdiction to make the decree of 
1869 and that it was a valid and binding decree. Claims 
which have been theretofore disposed of ** otherwise than in 
accordance with those Rules ” within the meaning of Rule 13 
refer to claims which have not been supported by the proof 
prescribed by Rules 2 and 3, amongst others, for the establish- 
ment of future claims. 

2. That the lease decreed was only a lease for a term of 30 years 

from the date of the decree. 

3. That the present holders are now in the position of tenants whose 

tenancy has expired and the proper course for their ejectment 
is by notice under S. 52(2) Oudh Rent Act. 

12 0. C. 300 (P. C.)“31 All. 386. 

Undue influence •^Disqualified propnetor — Burden of proof -^8, 16 Contract Act, 

That in the case of a disqualified proprietor whose estate was under 
the control of the Court of Wards a lender who knew the 
facts was prima fade in a position to dominate the will of the 
borrower and in such a case the onus of proving undue influence 
did not lie on the borrower, 

Notest 

B.— 5 1. 0, 486. 

R,— 6 I C. 439. 

P, — 10 I. C. 37(38) — Helpless condition of the borrower — High rate. 

12 0. C. 304 (P. C.) « 31 AIL 447. 

Custom. 

1. Excluding Of postponing daughters. — That there is nothing in the 
mere fact of partibility to make evidence of a family custom 
excluding or postponing daughters to collaterals in impartible 
estates necessarily inapplicable to partible estates. 
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2. Evidence of rules of succession —That declarations made by Kanun* 
gos, entries made in the village records and answers given to 
official enquiries made under Government direction as to the 
rules of succession prevailing in particular families are prima 
facte admissible in evidence. 

Notes. 

R, — 13 0. C. 163 (P. C.) — The weight to be attached to the entries in the 
Wajib^ul-arz expressing the views of the individuals as to 
the practice that they would wish to see prevailing. 

B. — 10 I. 0. 4»48 (450) — There is no class of evidence that is more likely to 
vary in value according to circumstances than that of 
\^ajib-ul-arz. 

R.-10 1. 0. 558(559)- 

R. -111.0.316(327)- 

12 0. C. 308. 

S. 182 Indian Penal Code. 

That a person who was accused of an offence could not with impunity 
make a false charge against the presiding officer, such charge 
being ordinarily punishable under S. 182 and could not escape 
punishment because his object was to get the case transferred 
to another Court. 

12 O.C 314. 

1. Cre-emption — Ss. 10 and 12 Oudh Laws Act — Decree for foreclosure 

— Right to sue — Where a decree absolute for foreclosure has 
once been passed without the persons possessing the right of 
pre-emption having been allowed the option given them by 
S. 12, there has been a completed transfer in violation of the 
said right of pre-emption and a right to sue has accrued in 
favour of persons possessing such rights with effect from the 
date of the decree. 

2. Time for issuing notice — Either at the time when he files his suit 

for foreclosure or with such reasonable promtitude thereafter 
that the 3 months’ grace allowed by S. 12 may expire before 
the deoiee absolute is passed. 
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12 0. C. 320. 

Suit for declaration of 'proprietary-right — Effect of entry as tenant in Settlement 
records — Catise of action — Limitation. ♦ 

1. That although the settlement entry gave plaintiffs a cause of 

action but the decree for rent gave them a fresh cause of 
action and the present suit brought within 6 years of the 
decree was within time. 

2. That when a plaintiff has got a right every invasion of that 

right gives him a fresh cause of action. 

12 0* C, 323. 

S. 60 {0) Act V of 1908. 

1. A Wasika alloioance is a political pension. 

2. S. 16 (2a) of Act III of 1907 Provincial Insolvency Act — That 

such Wasika allowance does not vest in the Receiver. 

. 3. That after — acquired property of the insolvent which vests in the 

Receiver is subject to the same exceptions and is of the same 
class as property covered by sub-section (2) of S. 16 Act III 
of 1907. 

4». That an order directing the insolvent every month to deliver to 
the Receiver a portion of the money received by him on 
account of the pension is bad in law and cannot be sustained. 

5. That the pensioner cannot be called upon to account for the 

money received by him as pension though the Receiver can 
claim to take possession of any money or other property 
actually in the hands or possession of the insolvent. 

6. To carry out effectually the object of a statute it must be so 

construed as to defeat all attempts to do or avoid in an 

indirect or circuitous manner that which it has prohibited or 
enjoined. 

12 0. C. 347, 

Mes jucUcata-Ss. 13, 43 0. P. 0, ^8. 11 ; 0. II, U. 2 Act V of 1908. 

1. Meaning of “ matter which ought to have been ground of 

defence or attach'"' — Litigating under the same title" — That 
the present claim for redemption as co-owner together with 
another was inconsistent with the former claim to full 

ownership as an adopted son and their combination would 
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have led to confusion and embarrassment, and therefore the 
present claim as co-owner was not one which ‘‘ ought to 
have been joined in the former suit. 

2. That the plaintiff ought not to be compelled to add a ground 
which he could not urge without the addition of some other 
party as a co-plaintiff or as an additional defendant. 

Note, 

E ~10 L 0.29(31) — It was necessary for the plaintiff to have raised all 
the pleas available to him in fchat suit in order to defeat 
the defendant and if any plea was not taken and the 
defendant got his decree, it was no more open to him 
to bring the suit for possession on the ground that his 
mother have only a life estate and as such the Mortgage 
and the sale held in execution of the decree were not 
binding on him. 

12 0. C. 381. 

S. 116 Act VoflQOS. 

1 . ^hsii an application for permission to site as a partner is in itself 

a case within the meaning of that term as used in S. 115. 

2. That orders under chapter XLVl of Act XIV of 1908 are open to 

revision under S. 622 0. P. C.=»S. 115 Act V of 1908. 

3. Thiit intedocutory orders siie not UMq to revision under S. 115 

Act V of 1908. 

4. That the provisions of S. 405 C. P. C.«=»0. XXXIII, R. 5 Act V 

of 1908 are imperative in requiring the prosecution of an 
application for permission to sue as a pauper by the party in 
person except in cases mentioned is Ss. 640 or 641*aSs. 132, 
133 Act V of 1908. 


12 0. C. 388. 


Jurisdiction, 

That an assignee of the rent in arrears for a particular year 'SfO.s not 
entitled to maintain a suit for recovery thereof in the Revenue 
Courts. 


12 0. C. 390. 

1 , An administrator' appointed under S. 217 Indian Succession Act 
possesses all the powers conferred by the Act upon an ordinary 
administrator. 
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2. Oreditors advancing money or dealing with such administrator are 
in the same position as advancing money to an ordinary 
administrator. 

, 3. That the words for the use and benefit of the lunatic in 8, 217 

create a special liability as between the administrator and the 
lunatic, but they do not affect the position of oreditors dealing 
with such administrators. 

‘ Note. 

‘12 0. 0. 414 — The same questions as in 12 0. C. 390 were raised — but 
the case was decided on the point that the administrator 
by merely executing a pro-note could not create a charge 
% on the estate of which he is administrator. 

12 0. a 400. 

S. 146 Or. P, Code. 

1. An omission to publish the order under S. 145 (3) does not deprive 

the Magistrate of jurisdiction to deal with, the case. 

2. Jurisdiction — Where the Magistrate was satisfied that a breach 

of the peace was imminent, held^ that although his initiatory 
order was not as explicit and clear as it might have been, yet 
his proceedings could not be held to be without jurisdiction. 

3. That where there is any doubt as to the exact local area within 

which the land in dispute is situate, inquiry can be made by a 
Magistrate having jurisdiction in either of the areas in which 
the land might be situate. 

4. Revision — That when a Magistrate has jurisdiction under S. 145 

and comes to a decision as to possession that decision as to 
possession, whether right or wrong, cannot be questioned in 
revision. 

12 0. C. 406. 

1 . Revision. — That no application for revision will be against an 

interlocutary order which does not determine the case but 
which is made with the object of collecting materials upon 
which the case is to be determind thereafter, 

2. Meaning of the word in S, 116 Act V of 1908. must ordi* 

narily mean the whole case. But where there are indepen- 
dent proceedings arising out of a case, such as proceedings to 
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restore a case dismissed in defanlt, or to set aside a decree 
eoc partet for which the Legislature has provided an independent 
remedy or a different procedure, such proceeding may be a 
** case” within the meaning of the section. Any orders on 
matters arising incidentally in the course of the hearing of 
such proceeding, the object of which is to bring on the record 
or to exclude from it materials upon which its decision is to be 
based are not by themselves decisions in a case which can be 
raised until the case is finally concluded. 

Notes, 

1 & 2. R. — 13 0. C. 109 — Revision of an order refusing to add parties — 
Meaning of “case*’. 

1 & 2. B, — 15 0. 0. 304 — That proceedings under which a person is ordered 
to be added as defendant amount to a “ case” and there- 
fore the order is liable to revision. 

12 0. C. 414. 

5. 269 Succession Act (X of 2865)— Liability of deceaseds* estate for secured 
debts incurred by administrator. 

The estate of the deceased cannot be held liable for an unsecured 
debt incurred under a promissory note by the administrator. 

12 0. C. 418. 

1. Approver's evidence — 8. 133 Evidence Act. — That before a conviction 

can be based on the evidence of an approver it must be cor- 
roborated as to the identity of the person accused. 

2. detracted confession how far evidence against co-accused — S. 164 

Cr. P. 0. — 8. 114 Evidence Act. — That the retracted confession 
of an accused has very little weight as evidence against the 
other oo-aocused persons and does not constitute the indepen- 
dent evidence of corroboration of the statement of an approver 
which is necessary to base a conviction thereon. 

Note. 

(1) B. —12 I. 0. 613. — The sort of corroboration required is not corrobora- 
tion of the narrative of the offence ‘'committed, but cor- 
roboration of the approver’s statement that^ the accused 
took part in the offence. 
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13 0. C. 1. 

1 . Burden of proof — lu the case of circumstantial evidence ; it is incum- 
bent on the prosecution to show that it is impossible to 
explain the circumstances otherwise than upon the hypothesis 
of the accused being the guilty person. A conviction based 
upon circumstantial evidence alone cannot be sustained unless 
it can be shown beyond reasonable doubt that the guilt of the 
accused is the only hypothesis possible. 

2* Opinion of expert. — To base a conviction upon the opinion of an 
expert in handwriting is, as a general rule, very unsafe. 

3. Evidence of expert. — Although expert evidence derived from com- 

parison of handwriting is very valuable as evidence corroborat- 
ing the direct evidence, if any, on the point, it is only in rare 
cases that it can take its place. 

4. Similarities in handwriting — Where, according to the opinion of 

the expert, a few similanties are discovered between the genuine 
handwriting of the accused and the forged signatures but 
there is no marked peculiarity in the handwriting of the accused 
or the complainant, nor is the style rare, it is unsafe to con- 
clude that the accused was the author of the forged signature. 

13 0. C. 7. 

1 S. 162 Or. P. 0. — 5, 157 Evidence kct — The general provisions of 

S. 157 Evidence Act must be taken to be controlled by the 
special provisions of S. 162 Cr. P. 0. 

2 Statement made hy witness to police officer — Wb written record of 

statements previously made by a witness to a police officer in 
the course of an investigation cannot be used as evidence for 
the purpose of corroborating the statement of the witness. It 
can only be used to impeach the credit of a witness for the 
prosecution under certain conditions. 

3 Refreshing memory by police officer hy reference to statement recorded 

by him. — A police officer cannot be allowed to depose to the 
statements made to him by refreshing his memory by reference 
to the record made by him of such statement. 
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Obiter dicta, 

(Per Piggot Aditional Jadicial Commissioner). 

It is very dangerous procedure to allow a Police Officer to say from 
his own memory what certain person had said to him, without 
refering to the statements recorded by him. 

(Per Sunder Lai Aditional Judicial Commissioner). 

A Police Officer cannot be allowed to prove the statements made to 
him by persons who have not been called as witnesses in the 
Court. 

The accused has no right to inspect the paper from which a Police 
Officer is refreshing his memory. 

Quaere — Can the Police Officer, to whom a statement is made and who 
reduced it to writing, be permitted in his evidence to reproduce 
the contents of the statement from his recollection. 


13 0. C. 19. 

S. 48 0. P. 0.^ 0. II r, 2 (F of 1908) — Test about the application — Identity 
of cause of action — Different causes of action. 

First suit dismissed on the ground that the plaintiff ought to have 
sued for possession as he was not entitled to claim merely 
declaratory decree. On a second suit for possession on diffe- 
rent causes of action it was contended for defendant that as the 
cause of action for the second suit was in existence when the 
first suit was instituted it should have been put forward then. 

Heldy that the second suit was not barred by S. 43 C. P. 0. inas 
much as the test for the applicability of the section is whether 
the causes of action alleged in the plaint in the two cases 
are one and the same or are distinct. 


13 0. C. 23. 

Suit for contribution — Right to sue when accrues — S. 69 Contract Act-^Arts 61, 99 
Sch. II Limitation Act. 

1 S. 69 of the Contract Act applies to the case of cosureties as well 

as the case of joint promissors and in both oases a right of 
contribution arises as soon as one co-surety or joint promissor 
pays more than the proportion which is due from him. 

2 Each time that an amount is paid by a joint debtor in excess of 

his share, he has a right of suit for contribution in respect of 
such payment, therefore a suit in respect of such payment is 
governed by art 61. 
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3* Arts 61 and 99 are in pan materia^ Art 99 applies to a special 
kind of suit comprised in the general class to which art 61 
applies. 

4 The words ** when the money is paid ” in art 61 do not mean 
** when the whole debt is discharged. 

13 0. C. 28. 

148 Act V of 1908 0. P. 0 . — Extension of time^ 

The general provisions of S. 148 relate only to proceedings anticedent 
to the passing of a final decree. They were never intended to 
give a Court power to make any alterations in the terms of a 
decree already passed, except under certain express provisions 
of the Code. 

Notes* 

0, 0. 147 — A Court cannot accept a compromise which would have 
the effect of extending the time fixed for payment under 
a priliminary decree for sale. 

R,— 16 0. C. 5 — A Court cannot extend the time granted by a pre-emption 
decree for the payment of the purchase money after the 
time fixed by the decree has expired. 

16 0* 0. 206 — Meaning of — Payment allowed at any 

time within limitation. 


13 0. C. 32. 

Suit for Redemption and for account and for award of any surplus that may be 
found due^S. 7 (IX) Court Fees Act — Jurisdiction value. 

In such suits the amount of the mortgage money determines the value 
of the suit both for the purposes of jurisdiction and Court fee 
Obiter dicta^ln a redemption suit it is the duty of the Court to sertiw* 
all the accounts between the parties and the plaintiff need not 
claim any thing beyond a decree for redemption. 

If a plaintiff joins with a claim for redemption a claim for recovery 
of a specified sum of money, the question of jurisdiction depend 
upon the aggregate value of the two claims. 

13 0. C. 35. 

Merger — Proprietary or under-proprietary rights — Mortgage of either right by its 
owner before merger does not affect the other right after merger. 

A merger of proprietary and under-proprietary rights cannot be said 
to. have taken place when such merger would be plainly pre* 
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judicial to the person in whom both rights are vested. There- 
fore, if an inferior proprietor succeeds as an heir to the superior 
proprietor, his under-proprietary rights remain vested in him 
as before and are not affected by or are responsible for any 
mortgages of proprietary rights which may have been effected 
by the superior proprietor. 

Jurisdiction S, 106 (10) Oudh Bent Act — That the suit was in reality 
one not so much for the recovery of occupancy land from which 
an under-proprietor has been disposses^d as for establishment 
of the rights of the appellant as under-proprietor and therefore 
the suit was not barred by S. 108 (10). 

13 0. C. 43. 

Sale duly confirmed — Attachment by a Court without jurisdiction-^lrregularity 
in attachment. 

A sale ordered by a Court having jurisdiction and duly confirmed by 
it is not invalidated by proof that the original attachment was 
made by a Court not having jurisdiction. 

13 0. C. 48. 

Execution of decree-^ Ap]jlicatio7i agxirwt one of several judgment debtors^ effect ofi 
against others — Art 182 sch. I of Act {I'K of 1908) Limitation 

Where a decree has been passed jointly against more persons than 
one, an application for execution made against some of them 
will keep the decree alive against them all. 

13 0. C. 50. 

S. 52 Transfer of P^^operty Act — TAs pendens. 

1. Suit for sale and redemption. — S 52 applies to both classes of cases. 

2, Transferee pendente lite — Estoppel — An alienee of property which 

is the subject of a suit to which S. 52 applies cannot question 
the decree passed therein by showing that it was by any reason 
wrong. 

13 0. C. 54. 

S. 136 Oudh Bent Act — Order V of Bute 17 0. P. 0, (V of 1908). 

A process server is not entitled to post a summons at the house of 
the person to be served when he knows or has reason to believe 
that that person has gone to a particular place and will return 
to his house. 
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13 0. C. 56. 

1. S. 147 U. P. Land Revenue (III of 1901)— S. 174 Penal Code.— A 

citation issued under S. 147 (III of 1901) is an order to the 
defaulter to appear at the time and place named therein within 
the meaning of S. 174 Penal Code and intentional disobedience 
of it is an offence. 

2. CoTistruction of the sections of an act — AdmisihiUty of the proceedings 

of Legislfitive Council for the purpose of construction » — Debates in 
a Legislative Council or reports of committees which precede 
the passing of an Act cannot be referred to as legitimate aids 
to the construction of a particular section of the Act. 


13 0. a 69. 

Application for leave to appeal to His Majesty in Council under Order 
45 r, 2 {Act V of 1908)--0rder 41 JS. 10 and Ss, 109 and 110 
0. P. 0 . — An order rejecting an appeal for failure to furnish secu^ 
rity for costs^ifi not an order affirming the decision of the 
court below nor is such an order “ a final order passed on 
appeal and therefore the applicant is not entitled to a certificate 
order S. 110 C. P. 0. (V of 1908). 

Notes. 

P, — 14 O. C. 40 — The ruling in 13 O, 0. 59 may be cited as the nature of 
an order, passed under O. XLI, r. 10 (2) is there discussed.' 
It is conceded that an order, passed under 0. XLI r, 10 
is not appealable. 

£. —16 O. 0. 264 — The words final order passed on appeal” in 8. lOe 

always been held to imply orders disposing of an appeal 
at the hearing. 


13 0. C. 62. 

Court-fee—- Suit for possession — Decree for possession conditional on payment of a 
sum disputed in appeal^V^here a plaintiff sues for possession claiming an 
unconditional decree or admitting his liability to pay a certain 
sum and the Court requires him to pay a sum which he 
disputes and he appeals on the ground that he is not liable to 
pay that sum, he must pay Court fee on the amount in question. 
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13 0. C. 66. 

Ss, 145 f 146 i 147 0. P. O.r-Costs o/^roceet^^i^s— Only the Magistrate wlio 
passes an order under Ss. 145, 146, 147 Or. P. C, can decide by whom 
the costs of the proceeding are to be paid but the amount of the costs may 
be assessed by his successor. 

2 Time for making order for costs — An order for costs should as a rule 
be made at the time of passing the order, when the facts are fresh in the 
minds of the Magistrate. 

13 0. C. 70. 

Ss. 7A, 126^ Oudh Bent Act — S. 36 Z7. P. Land Revenue Act {III of 1901 ) — 
Person entitled to receive rent payable by ex-proprietary tenant — Suit for 
arrears of rent, ^ 

A sold his share in a village to B and became an exproprietary tenant of 
land which has been his sir and the rent payable therefor was determined 
under S. 36 (111 of 1901 ) — Held that A was the tenant of B alone and not of 
all the co-sharers in the village and that therefore, B alone was entitled to 
maintain a suit for arrears of rent against A. 

13 0. C. 74 (P. a) -7 All. L. J. 41-32 All. 92* 

Oudh Taluqda'is— Provision for maintenance of relatives — Rules of 
framed by British Indian Association — Constructon. 

That it is not within the province of a Rent Court to determine 
the maintenance was or was not payable. 


13 0. C. 79. 

1. Powers of manager — The powers of a manager of the property of a 
charitable or religious institution are the same as those of a manager for an 
infant heir. 

2. Burden of proof . — Where property belonging to such an institution 
has been alienated by the manager the burden of proving necessity for the 
alienation lies upon alienee. 

3. Oonclusive proof of necessity — Where money had been borrowed by 
••the manager in order to satisfy a decree against him which had been followed 
by an attachment and an order for sale of property belonging to the institu- 
tion : — Held that the Court was not bound to accept the decree and the order 
for sale as conclusive proof of necessity. 


practice 

whether 
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Note. 

E.-n 1. 0. 166 (174) — A similar grant by Alamgir to a Hindu i^ligiouB 
institution is mentioned in 13 0. 0. 79. 


13 0. a 90. 

Execution of decree — Flea of limitation regarding a previous application for 
execution-'- Res Judicata — Ss. 13 ^ 234 and 248 0, F, G, ^ S. lly 50, 0. 
XXI, u 22 {V of 1908), 

Tbe seventh and last application was resisted on the ground that the 
fifth application on which the present one depended for its validity was 
barred by limitation. 

On the fifth application notices were issued under S. 234, to show cause 
why the heirs of the judgment debtor should not be brought on the record. 
No one appeared and the names \lere entered. The application was ultimately 
thrown out because the decree-holder failed to furnish the process fees. The 
sixth application was made by purchaser of the decree and on his failing 
to prove the pur^fifeise it was thrown out. 

Held, that in these circumstances the court could not be considered to 
have determind that the application was made within time. 

13 0. C. 94. 

Insolvency petition. 

1. 8.6 (3) Frovincial Insolvency Act (III of 1907.) — Where an insol- 
vency petition has been put before a court by a debtor the court is entitled 
to dismiss the application only when it is satisfied that the debtor had no 
right to present the petition under S. 6 (3). 

2. The provision about proof of the service of notice on tK© debtor, or of 
the alleged act of insolvency, or of the debtor’s ability to pay debts or of any 
other sufficient cause, contained in S. 15 (1 j of Act HI of 1907, refer to oases 
where the insolvency petition is put in by the creditor. 

3. Where a debtor has a right to present the petition, the court is^bound 
under S. 16 (1) Act III of 1907, to make an order of adjudication. Questions 
relating to alleged had faith or fraud, etc., on the part of the debtor arise for 
decision only when the debtor applies for an order of discharge. 

13 0. C. 98. 

S. 62 Transfer of Froperty Act — Lispendens — Decree passed upon a compro* 
wise — S. 62 Transfer of Property Act applies to a case in which a decree is 
passed upon a compromise if the other conditions of the section are satisfied* 
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13 0. C. 103. 

8» 145 Oudh Bent Act-^Extension of period of limitation where it expires on 
a Sunday — Application of S. 5 Limitation Act to proceedings under the Oudh 
Bent That S. 5 Limitation Act did not apply to the case and the applica- 
tion was barred by time. 

13 0. a 109. 

Eevision of an order to add parties — S. 115 0, 1, r. 10 0. P. 0. (F of 1908,)-^ 

Where the lower court rejected the applicant’s application to be made a 
party on the ground that the plaintiff was not willing to implead them as 
defendants : Held, that the Court failed to exercise the jurisdiction vested in it. 

“ Case’’ — That the petition of the applicant* the proceedings held 
thereon, and the order of the court rejecting the petition amounted to a “case.” 

Note. 

p— 16 O. 0. 304. 

13 0. C. 114. 

*S> 152 0. P. 0, (V of 1908) — Amendment of judgments, decrees or orders* 

The test whether a court can make an alternation under S. 152, is 
whether the order as it stands represents the intention of the judge at the 
time he made it. If it does then a mistake in it cannot be treated as an 
accidental slip or omission which may be corrected under the section. 

13 0. C. 119, 

Execution of decree — Transfer of a decree passed by a Oiiil Court for execution to 
a Bent Court — Ss 88, 39 ; 0. XXI C, P. 0, (F of 1908) — Bateahle dis* 
tribution, 

A, dowoo passed by the Civil Court can be transferred for execution to a 
Rent Court and vice versa. 

Note, 

B,— 13 0. 0. 291 — It is not necessary for a decree holder seeking rateable 
distribution to apply for execution of his decree to the court whwe 
the realization takes place. 

13 0. C. 123. (P. C.) « 32 All. 287. 

8. 466 0. P. 0. - 0. XXXn, rr. 3, (2), (3) and (4) 0. P. 0. (F of 1908) 
— Proper representation of minor— Appointment of guardian ad litem— No 
affidavit forthcoming. 

That it must be presumed that everything was regularly and properly 
done and that the minor was properly repreeented at the hearing of the suit. 
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13 0. C. 125. 

Interest after due date -^General covenant for payment of Merest , — 

Where there is a separate covenant for payment of interest independent 
of the covenant for payment of the principal sum at a certain date, interest 
under the former covenant, is payable after the date fixed for payment of 
the principal. 

13 0. C. 128. 

Mortgagee-Covenant for^mortgage money being paid up from the surplus profits — 
Mortgagor's right to redeem — Clog on equity of redemption — Redemption, 

A mortgage deed provided as follows : — 

“ When the entire mortgage money is paid up from the surplus profits, 
the property can be redeemed in the month of Jeth. So long as the entire 
mortgage money is not paid up, the mortgaged property cannot be trans-^ 
ferred to any one else nor will the executant repay the mortgage money by 
borrowing elsewhere.” 

Heldf (1) that this covenant did not debar the mortgagors from redeem- 
ing the mortgage by payment of any sum remaining due whenever convenient 
to them. 

(2) (Per Evans A. J, 0.) that even if the covenant did clog the equity 
of redemption, so as to bar redemption by any payment in cash, such condi- 
tion being in restraint of the right of redemption should be disregarded by 
a Court of Equity. 

13 0. C. 137. 

Application under Ss, 87 and 89 Transfer of Property Act — S, 258 C. P. 

0. XXI, r. 2 (V of 1908), 

An application under S. 8i or 89 is an application for execution and 
S 258 C. P. 0. applies to proceedings held under the application. 

Note. 

15 0. 0. 2.34* — Un-certified payment cannot be recognized even for the 

purposes of limitation. 

13 0. C. 140. 

Guardian of a minor, qualifications for appointment as, — S, 17 Guardian and 
Wards Act {YIIl of 1890)— 

Other things being equal and the minor not expressing or being old 
enough to express an intelligent preference, the Court should decide in 
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favour of the person who is entitled to the custody of the minor under the 
law to which the minor is subject. 

A Court is not bound to appoint the person who is entitled to the 
custody of the minor under the law to which the minor is subject. The 
Court should weigh all the circumstances of each particular case and decide 
what would be for the welfare of the minor, which ought to be the paramount 
consideration in every case. 


13 0. C. 143. 

S, 10 Sale of Goods Act — Stipulation as to the time of delivery. 

Unless a different intention appears from the terms of the contract, 
stipulations as to the time of delivery are not deemed to be of the essence of 
a contract of sale of goods. 


13 0. C. 146. 

S> 19 Oudh Rent Act — Whether lessee entitled to suspension of rent on account 
of scarcity. 

A lessee is not entitled to a suspension of the rent fixed by his lease in 
proportion to the rental demand suspended under the orders of the Local 
Government on account of scarcity. The principle of K. 19 applies to such a 
case. 


13 0. C. 148. 

Mortgage — Failure to get actual physical possession on account of mortgagor's 
fraud — Suit hy mortgagee — Simple money decree — Arts 96, 97, 116 and 
120 Sell. II Limitation Act, 

Where the plot mortgaged turned out to be the Sir land of the defendant 
and plaintiff obtained merely proprietary possession with the right to collect 
rent at a reduced rent from the mortgagors and the lower appellate Court 
found as a fact that the contract was obtained from the plaintiff by defendant 
by means of a concealment of material facts amounting to fraud : — Held (1) 
that, upon the finding of the lower appellate Court, the plaintiff would be 
entitled to a simple money decree for the sum advanced with such interest as 
the Court might find due. 

(2) That the claim must fall either under art. 95 or 97 and arts 116 
or 120 could not apply to the case. 
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13 0. C. 126. 

Interest ajter due date General covenant for payment of interest,'^ 

Where there is a separate covenant for payment of interest independent 
of the covenant for payment of the principal sam at a certain date, interest 
under the former covenant, is payable after the date fixed for payment of 
the principal. 

13 0. C. 128. 

Mortgage — Covenant for^mortgage money being paid up from the surplus profits — 
Mortgagor's right to redeem — Clog on equity of redemption — Redemption. 

A mortgage deed provided as follows : — 

“ When the entire mortgage money is j^aid up from the surplus profits, 
the property can be redeemed in the month of Jeth. So long as the entire 
mortgage money id not paid up, the mortgaged property cannot be trans- 
ferred to any one else nor will the executant repay the mortgage money by 
borrowing elsewhere.” 

Heldj (1) that this covenant did not debar the mortgagors from redeem- 
ing the mortgage by payment of any sum remaining due whenever convenient 
to them. 

(2) (Per Evans A. J, 0.) that even if the covenant did clog the equity 
of redemption, so as to bar redemption by any payment in cash, such condi- 
tion being in restraint of the right of redemption should be disregarded by 
a Court of Equity. 

13 0. C. 137. 

Application under Ss. 87 and 89 Transfer of Property Act — S. S58 G. P. 

0. XXI, r. 2 {V of 1908). 

An application under S. 87 or 89 is an application for execution and 
S. 258 0. P. C, applies to proceedings held under the application. 

Note. 

15 0. 0. 234. — Un-certified payment cannot be recognized even for the 

purposes of limitation. 

13 0. C. 140. 

Guardian of a minor, qualifications for appointment as, — S. 17 Guardian and 
Wards Act {VIII of 1890)-- 

Other things being equal and the minor not expressing or being old 
enough to express an intelligent preference, the Court should decide in 
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favour of the person who is entitled to the custody of the minor under the 
law to which the minor is subject. 

A Court is not bound to appoint the person who is entitled to the 
custody of the minor under the law to which the minor is subject. The 
Court should weigh all the circumstances of each particular case and decide 
what would be for the welfare of the minor, which ought to be the paramount 
consideration in every case. 


13 0. C. 143. 

S. 10 Sale of Ooods Act — Stipulation as to the time of delivery. 

Unless a different intention appears from the terms of the contract, 
stipulations as to the time of delivery are not deemed to be of the essence of 
a contract of sale of goods. 


13 0. C. 146. 

S. 19 Ondh Bent Act — Whether lessee entitled to suspension of rent on account 
of scarcity. 

A lessee is not entitled to a suspension of the rent fixed by his lease in 
proportion to the rental demand suspended under the orders of the Local 
Government on account of scarcity. The principle of 8. 19 applies to such a 
case. 


13 0. C. 148. 

Mortgage — Failure to get actual physical possession on account of mortgagor's 
fraud — Suit by mortgagee — Simple money decree — Arts 96 y 97 y 116 and 
120 Sch. II Limitation Act. 

Where the plot mortgaged turned out to be the Sir land of the defendant 
and plaintiff obtained merely proprietary possession with the right to collect 
rent at a reduced rent from the mortgagors and the lower appellate Court 
found as a fact that the contract was obtained from the plaintiff by defendant 

by means of a concealment of material facts amounting to fraud : Held (1) 

that, upon the finding of the lower appellate Court, the plaintiff would be 
entitled to a simple money decree for the sum advanced wifch such interest as 
the Court might find due. 

(2) That the claim must fall either under art. 95 or 97 and arts 110 
or 120 could not apply to the case. 
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13 0. C. 162. 

Interp'etation of statute — Change in law of procedure — Amendment of plaints 

The question of amendment arising subsequent to the passing of the 
new Civil Procedure Code (V of 1908J will be governed by it although the 
case was instituted under the old Code. 

13 0. C, 165. 

Arts, 97 and 116 Sch, II^ Limitation Act — A suit for the recovery of money 
secured hy a mortgage-deed found to he invalid. 

Such suit was governed not by article 116 but by art. 97. 

13 0. C. 158. 

Minor — Proper representation — Guardian ad litem, propriety of the appoint- 
ment of the person tclio executed the mo)t gage-deed u'hich was the subject 
of suit — Decree made against minor, 

1. The general rule is that if a minor is properly represented by a 
next friend or gnardin ad litem and there i.s no fraud or collusion on the 
part of the next friend or guardian or of the opposite party and the next 
friend or guardian is not guilty of gross negligence, a minor is as much 
bound by the decree or order made in the suit, whether it was made for his 
benefit or not, as if he were of full age. 

2. Where the person appointed guardian ad litem of the present plain- 
tiff in a previous litigation was not only his certificated guardian hut also 
his father and natural guardian, who had the power to mortgage the plain- 
tiff’s property for his benefit, held, that, the plaintiff was properly repre- 
sented, notwithstanding the fact that the aforesaid guardian ad litem was 
the person who had on behalf of the minor executed the mortgage-deed which 
was the subject of suit- 

Note. 

(1) B. — 22 I, C. 923--A compromise decree cannot be set aside until 
fraud or collusion on the part of the n^t friend or gross negligence 
of the guardian ad litem is established. 

13 0. C. 16L 

Ss. 423 a'iid 439 Or. P. G. — Ss. 114 and 823 Penal Code — Revision. 

That under Ss. 439 and 423 Or. P, 0. the Court had power to pass any 
order that may be just and proper and the offence having been compounded^ 
the conviction should be set aside. 
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13 0. C. 163 (P. c.)“7 AU.L. J. 704-32 All. 363. 

Hindu Law — Bight of step-hrother — Succession with ivliole brother — Special 

custom^ — Wajih‘ul-arz — Evidence of custom. 

A step-brother in a Mitakshara Hindu family has no right to shai’e equally 
with a whole brother, in the absence of a special custom. 

Wajih-ul-arz — There is no cl^ss of evidence that is more likely to vary 
in value according to circumstance than that of the Wajih-ul-arz. 

Where from internal evidence it seems probable ^h at the entries recorded 
connote the views of individual as to the practice that they would 
wish to see prevailing rather than the ascertained fact of a well established 
custom, it is proper to attach weight to the fact that no evidence at all 
is forth-coming of any instance in which the alleged custom has been 
observed. 

Note, 

R.-20 1. C, 894> — Whether or not a custom exists is a question of fact. 

13 0. C. 165 (P. a) = 7 All. L. J. 709. 

Pre-emption — S. 9 Oudh Laws Act — Meaning of Mahal — 

0 had obtained a sanad of taluka Saramia^ but in 1834, on the occasion 
of the regular settlement, a compromise was made between G and his brother 
B and uncle 0 by which 4 of the taluka was assigned to G as superior pro- 
prietor and the other to B, ami 0, in equal shares in under-proprietary 
right, they paying the Government Revenue plus malikana to the talukdar^ 
and being jointly liable to him in respect of the same as rent. B died child- 
less and his share devolved on G. C died and his property devolved upon 
A and D. In 1893 a partition was made between A and D under which the 
property in suit was assigned to A^ but no separate engagement teas made for 
the Government Revenue in respect of the 3 villages or the two pattis 
assigned to A. A sold this property to H (son of Q) the talukdar B died 
suit for pre-emption. 

Held 1 that the villages assigned to 0 did not' form a separate mahal. 
The qahuliyat of the taluka in which they are included shows that each 
village in the taluka was separately assessed to revenue, and that the talukdar 
entered into one engagement for the payment of the revenue on all the 
villages. The whole taluka is a talukdar i mahal. The plaintiff is certainly 
not a co-sharer in the for the talukdar had no oo- sharer, 
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Sfer is the plaintifiE a co-sharer in any of the inferior mahals of which the 
taluha is made up. 

2. The word mahal means any parcel or parcels of land which have 
been separately assessed to or are held under a separate engagement for the 
revenue and for which a separate record of rights has been prepared. 


13 0. a 170 (R C.) = 7 All. L. J. 579 = 32 All 345. 

Legitimacy — Long co-hahStaiion — Presumption of marriage — Mother originally a 
prostitute , — 

Prolonged co-habitation may give rise to a presumption of marriage, 
but that presumption is not necessarily a strong one and does not apply 
where the mother, before she was brought to the father’s house, was a 
prostitute. 

Note, 

F.— 14 O. 0, 356. 


13 0. C. 172 (P. C.) = 7 All. L. J. 274. 

Ss, ISf 16f 17 Otulh Estates Act (J of 1869) — Oral gift not valid — Construction 
of document — Will — Gift, 

1. Immoveable property in Oudh is not transferable by gift inter vivos 
otherwise than by a registered deed. 

2. The provisions of Ss. 16 and 17 Act I of 1869, equally apply to a gift 
made in favour of the adopted son There is no contradiction between the 
provisions of S, 16 and 13. A gift in contravention of S. 16 cannot be valid 
even when the object of the gift is exempt from the operation of S. 13. 

3. As to the interpretation of the instrument, their Lordships held thal 
it was testamentary and could not be construed as a deed of gift mter vivos. 


13 0. C. 177. 

Jurisdiction — 8. 92 0. P. Q. (V of 1908). 

A suit against 4he Mohant alleging various breaches of trust and ashing for 
removal of the Mahant from his trusteeship and for a declaration that the property 
in suit was trust property. — Came in within S. 92 C. P. 0. and therefore, under 
Sub-section (1) of the section the suit could not be entertained unless insti- 
tuted in conformity with the provisions of the sub-section. 
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13 0. C. 179. 

S. 20 Limitation Act — Suit for recovery of debt or legacy^Suit for poisession of 
property. 

The first part of S. 20 applies only to suits for the recovery of a debt or 
legacy and does not apply to a suit for possession of property. Nor does the 
second part of the section apply to a suit for possession. 

13 0. C. 180 (P, C.) « 31 All. 451. 

Sale in execution for decree — Possession given to ptirchaser tvho was the decree- 
holder setting aside sale for irregularity — Satisfaction of decree and 
restoration of property to mortgagor — Remedy for recovery of mesne profits 
and inteiests^ Separate suit 8s. 244 G. P. G. S. 47 {V of 1908) and 
’ S. 583 G. P. G. = S. 144 (1) Act V of 1908. 

The main question for decision on this appeal was whether the respon- 
dents (mortgagors) were entitled to recover from the appellant (Purchaser 
decree-holder) the profits of certain property received by him during the time 
he held possession of it under a sale in execution of a decree which was set 
aside j and if so whether interest should be allowed on the said profits. 

1. Separate suit. — Held that the respondents were entitled by S. 583, 
and S. 244 to recover mesne profits and interest thereon in the execution 
proceedings. 

2. That the appellant were not entitled to interest on his purchase 
money which had not been actually paid, but was set off against what was 
due on the decree. 


13 0. C. 183=31 All. 557. 

Mohamedan Law — Inheritance-— Distribution of the estate. 

1. Custom excluding females — That the existence of the custom was a 
question of fact, and that the usual practice of accepting concurrent findings 
of fact should be followed. 

Articles 123. 144 sch. II Limitation Act. — A Mohamedan died in 1865 
possessed of immoveable property which passed first to his mother and, on 
her death shortly afterwards, to his two widows each taking an 8 anna share. 
On the death of the senior widow on 24th January 1888 the junior widow 
had possession of the whole estate until her death on 19th December 1894 
when mutation of names was made in favour of the defendants who were 
nephews of the senior widow, and who as the result of litigation were even* 
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tually leffc possessed of only the 8 anna share which had belonged to her. In 
a suit instituted on 11th February 1903 by her sister to recover from the 
estate of a brother who had died on 7th February 1891 a share of property 
which had devolved upon him on the death of his sister, the senior widow, 
and other property which he had inherited from his father, the plaintiff 
claimed the latter as sole heir on the ground that the widow and daughters 
were excluded by custom from inheriting, and that the defendant’s fathers 
had predeceased the brother whose estate she was claiming. 

Held in respect of the former property that the cause of action arose at 
the earliest from the death of junior widow, and the suit having been brought 
within 12 years from that date was not bai’red by limitation. 

The Court of the Judicial Commissioner held that the daughters but not 
the widow were excluded by custom, and calculated the share of the plaintijBE 
on the principle that as the custom by which daughters were excluded was 
founded on the notion that property should not be allowed to pass into an- 
other family, the exclusion should operate for the benefit of the persons who 
became heirs in default of daughters who should therefore be treated as non- 
existent so as to let in the defendants, the nephews, and their Lordships of 
the Judicial Committee affirmed that view. 

2. Effect of comproviise as estoppel — Benunciation of claim — Omission to make 

'claim — in a former suit — S 43 G. P, 0.^0, II, r. 2 (V of 1908)^ 

That under the circumstances no renunciation could be implied from the 
plaintiff’s compromise of her suit, nor from her omission to make the 
present claim previously and there was no estoppel. The onus was on the 
defendants who alleged such relinc[uishnient and estoppel to establish their 
case, and on the evidence they had failed to do so. 

13 0. C. 188. 

Jurisdiction — Ejectment of under-propiietor — 8,108(8) and (10) Oudh Bent 
Act. 

1. The application of S. 108 (10) Ondh Rent Act is not confined to 
under-proprietors whose rights as such have been declared by a competent 
Court. 

2. The ejectment of an under-proprietor may be an illegal ejectment 
within the meaning of S. 108 (10), although it was carried out under the 
provisions of the Rent Act. 

3. Where a person claiming to be an under-proprietor has brought a 
suit to contest a notice of ejectment under S. 108 (8), and the suit is 
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dismissed, he cannot come straight to the Civil Court, but must first sue in 
the Revenue Court under S. 108 (10). 


13 0. C. 198. 

5. 476 Cr. P. G. — Judicial proceedings — Proceedings hy a Revenue officer as 
distinguished from a Revenue Court — Ss. 4 (9) and 46 U. P. Land 
Revenue Act (III of 1909) — S. 177 Penal Code. 

Where, under orders of the Deputy Commissioner^ a Deputy Collector 
made inquiries, which resulted in the finding that the applicant was in the 
habit of giving no receipts for rents received and did not record the correct 
realization in the Patwari’s papers, and tha Deputy Collector thereupon 
passed an order under S. 476 Cr. P. C., directing that proceedings under 
S. 177 Penal Code, should be instituted against the applicant. 

H<?7d, that the inquiry was one under S. 46 (III of 1901), and the Deputy 
Collector in making the inquiry was acting merely as a Revenue officer, and 
not as a Revenue Court, nor were his proceedings judicial proceedings 
within the meaning of S. 476 Cr. P. C. The order passed by the. Deputy 
Collector was, therefore, without jurisdiction and must be set aside. 

Note. 

— 17 0. C. 25 — Power of High Court acting as a Criminal Court in 
revision. 


13 0. C. 202. 

Pre-emptiow^Q^'ove^holder whether as such a member of the village community 
(S. 9 Oudh Laws Act. 

A grove holder i. e. a person owning trees, but having no interest in 
the land in which they aie planted, is not, as such, a member of the village 
community, and cannot claim a right of pre-emption in respect of the sale of 
a portion of the proprietary right. 


13 0. C. 206. 

Bill of exchange — Holder and acceptor — Accommodation acceptor — Oontract to treat 
the acceptor as surety-^ Principal and surety — Ss* 32y 87 Negotiable Ins^ 
truments Act (KXVI— 1881)* 

The general rule is that the acceptor of a bill of exchange is the 
principal debtor and the drawer the surety. A contract to the contrary may 
be entered into between these two parties inverting their positions and such 
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a contract may be proved in proceedings as between them. No sucb contract 
can be set up as between the acceptor and the holder. 

It is open to the acceptor to prove that by virtue of a contract between 
himself and the holder of a bill of exchange, his liability is that of a surety 
and not of a principal debtor. 

Mere notice of the defendant’s position as an accommodation acceptor is 
not sufficient to preclude the holder from treating him as a principal debtoi. 
He cannot be so precluded in the absence of evidence proving that there is a 
contract under which he is bound to treat the acceptor as a surety. 

13 0. C. 219. 

Pre-emption. 

1. Right of pre-emption — A right of pre-emption is a right to the benefit 
of a contract or a right of substitution entitling the pre-emptor by reason of a 
legal incident, to which the sale itself was subject, to stand in the shoes of 
the vendee in respect of all the rights and obligations arising from the sale 
under which he has derived his title It is in effect as if in a sale deed the 
vendee’s name were rubbed out and the pre-emptor’s name inserted in its 
place. 

2. Bight relative not ahsolnfe — The right of pre-emption is not an absolute 
right to acquire immoveable property but only a relative right to acquire 
it in preference to all other persons and in this respect it differs essentially 
from the right which has its origin in proposal and acceptance. In all cases, 
a violation of the right is an essential condition to the bringing of a suit for 
enforcement of the right of pre-emption. 

3. Notice — Tender made and refused — A person holding a right of pre- 
enaption is not entitled to claim a decree merely on the ground that the 
owner of the property had issued a notice under S. 10 Oudh Laws Act 
and that a tender made subsequent to the receipt of notice was refused. 

4. Agreement to sell — Where a plaintiff claims pre-emption on the basis 
of an agreement, such an agreement, must not be a conditional but an 
absolute one. In order to give rise to a claim for pre-emption it must evi- 
dence a complete contract to sell. 

13 0. C. 236. 

Ss. 216 A, 895 and 400 Penal Code — Meaning of “ belonging to gang of Dacoits ” — 
Evidence of approver — Evidence necessary for corroboration of an approver. 

1. A person cannot be said to belong to a gang of dacoits in respect 
of whom the Court is satisfied that his connection with the gang was limited 
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to a series of acts, none of which amounted either to dacoity or to abetment 
of dacoity, though they might be punishable under S. 216 A. 

2. It is not necessary for a conviction under S. 400, that the person 
convicted must have taken part in any one dacoity. 

3. Evidence, showing the actual participation by an accused in any 
given dacoity is evidence both of his association with the gang and of his 
object in such association. 

4. Evidence, though not believed for the purpose of a conviction 
under S. 395, may yet be relied upon for the purpose of a conviction under 
S.400. 

5. A conviction under S, 400, cannot be considered bad in law merely 
because the evidence on the record would also have justified conviction for a 
specific ofPence under S. 395. 

6. No conviction can be based on the evidence of the approver without 
clear and independent corroboration. 

7. . Evidence in corroboration of the statement of an approver must be 
evidence to prove that the particular person to whom it relates was guilty of 
the offence charged; it is not sufficient that it should merely corroborate the 
general accuracy of the story told by the approver. 

8. Evidence dealing with facts outside the knowledge of the approver 
would amount to a corroboration of the approver’s statement, if it tended to 
prove the guilt of the particular accused with reference to the offence charged. 

Note. 

R. 13 0. C. 243. — It has been urged before us that in accordance with the 
view of the law expressed in 13 0 0. 235, a single instance of 
association with a gang, if established, is a sufficient proof of 
such a connection as is implied by the word “belong’’ in S. 400 
Penal Code; but we are of opinion that the passage in question 
cannot be treated as an authority for a proposition of such 
general import. 

13 0. C. 241. 

Pre»emption. — Agreement registration of which is compulsory^ embodied in a 

petition of compromise — Agreement conferring r^ght of pre-emption — Com^ 

promise filed before a Bevenue Court, 

1 . It is not possible to interperet the words of the document (com- 
promise in the Revenue Court) as confering right of pre-emption in respect 
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of leases generally or in respect of the particular lease which forms the 
basis of the suit. An agreement conferring a right of pre-emption the 
registration of which is compulsory, is not exempted from the operation of 
the Registration Law, on account of its being embodied in a petition of 
compromise filed in a mutation proceeding before a Revenue Court. 

2. That the Vendor not being necessary party the lower court was 
justified in not causing his representatives to be brought on the record. 


13 0. C. 243. 

1. Approver's evidence . — The evidence of an approver 'cannot by itself 
be accepted as sufficient proof of the guilt of an accused. It must be cor- 
roborated by evidence independent of accomplices. 

2. Confession of co-^acctised S 30 Evidence Act — Value of confession — 
A confession duly made at any time by one of several accused persons who 
are under trial jointly for the same offence can be taken inso consideration 
under S 30 Evidence Act, but the value of such a confession as evidence is 
very small and does not constitute legally sufficient corroboration of the 
testimony of an approver either as to the corpus delicti or the identity of 
the person affected. 

3. ^^Belonging to gang of dacoits'' — S. 400 Venal Code . — The term implies 
something more than the idea of casual association; it involves the nation of 
continuity and indicates a more or less intimate connection with a body of 
persona intending over a period of time^ sufficiently long to warrant the 
inference that the person affected has identified himself with a band, the 
common purpose of which is the habitual commission of dacoity. 


13 0. C. 248. 

Appeal against order granting review — 0. XLlIIy r. 1 (w?) and 0, "KLVIIf 
r, 7 0. P* C. (V of 1908) — Appeal on merits. 

An appeal against an order granting a review can be made on the speci- 
fic grounds mentioned in 0. XL VII r. 7, and no others. The right of appeal 
granted under 0. XLIII, r, 1 (w) is a right of sppeal subject to the restric- 
tions set forth in 0. XLVII, r. 7. 

There is no right of appeal upon the merits against the final order 
passed on review. 
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13 0. C. 261. 

S* 108 (15) Oudh Bent Act — Meaning of ** estate ” — Jimsdiction. 

1 “ Estate ” the term is vide enough to include an under-proprietary 

tenure. 

2. Suits for profits between under-proprietors lie in the Rent Court under 
the provisions of S. 108 (15) Oudh Rent Act. 

13 0. C, 255. 

Mahomedan Law — Legitimacy acknoicledgement of paternity^ when sufiicient 
to confer status of legitimacy . — 

An acknowledgement of paternity made by a Mahomedan is not in 
all cases sufficient to establish the fact that the person so acknowledged is of 
legitimate descent, lu every case the question is whether or not the ack- 
nowledger at the time of making the acknowledgment intended to confer 
upon the person whom he acknowledges as his son the status of legitimacy. 

Note. 

F.— 14 0. 0. 356. 

13 0. C. 260. 

Pre-emption — 

1. 8. 9 Oudh Laws Act — Sale in favour of one of several persons equally 
entitled to pre-empt. 

The last clause of S. 9 Oudh Laws Act is applicable not only where 
there are persons equally entitled to buy a property and the property has 
been sold to a stranger or to a person whose right to acquire it is inferior 
to that of the persons who are equally entitled to pre-empt bub is applicable 
also to cases where tw’o or more persons are equally entitled to buy the 
property and one or more of them has or have acquired it. 

2. Pre-emption of pari of the property sold. — Where several properties 
were conveyed under the same sale deed and the plaintiff brought a suit for 
pre-emption in respect of some of the properties in which he had a pre- 
ferential right of purchase but did not claim pre-emption of the properties 
in which he had an equal right of purchase with the vendee, fleZd, that the 
suit must be dismissed. 


13 0. C. 265. 

1. 8 . 28 Registration Act — Registration at a place where the property found 

not to belong to the executant situate. — Under the Registration Act, it is not the 
duty of a registering officer to inquire into the title of the person registering 
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the document. The fact that the deed relates to a property situate within 
the jurisdiction of the registering officer is enough to give him jurisdiction, 
and the validity of the document on the ground of registration cannot be 
questioned on the basis that the executant had no title to the property situate 
within the jurisdiction of the registering officer. 

2, S. 63 Transfer of Property Act — Fraudtdent transfer — Oonsideration 
not a necessary test of hona fidc'^Deed executed in order to defraud creditors — 
Intention to defraud snakes whole deed inoperative, — Where a transaction is 
found to have been effected with the object of preventing the property from 
being made available for the claims of the outside creditors, the transaction 
even if with consideration, cannot be upheld. The deed being merely a 
colourable transaction cannot be treated as a genuine document, even if 
a portion of the consideration had been found to have been paid. The deed 
must, therefore, be set aside in its entirety. 

3. Motive of transferee — In order to ascertain whether a transaction is 
fraudulent or not, we must look to the principal motive of the transferee. 

13 0. C. 282. 

8* 73 0, P. 0. (F of 1908 — Rateable distribution ^Notice to rival decree’ holders. 

An application for rateable distribution should be dealt with after notice 
to the rival decree-holder whose interests may be seriously affected thereby. 

13 0. C. 286. 

Article 120 Sch, II Limitation 

Suit to recover money deposited with a lessee as security to ensure pay- 
ment of rent payable under a contract of lease is governed by Art. 120. 

13 0. a 289. 

Ss, 203 439 Cr. P. C. — Revision of an order passed under — Notice to opposite^ 
party. , 

Revision of an order passed under S. 203, can be made without notice 
to the person complained against. 

13 0. a 291, 

S. 73 0. P. 0. (F of 1908) — The object of this section is two fold, 
firstly^ to prevent unnecessary multiplicity of execution proceedings and to 
obviate the necessity of each and every decree-holder separately attaching and 
separately selling the property, and, secondly^ to secure an equitable adminis- 
tration of the property by putting all the decree-holders upon the same 
footing and making the property rateably divisible among them , 
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Ss. 73 and 63 0. P. 0. (F of 1908) — S. 73 did not require the transfer 
of a decree to the Court where the process of realization takes place as a 
condition precedent to an application under S. 63 and, therefore, foiiioriii is 
not necessary for the decree-holder seeking rateable distribution to apply for 
execution of his decree to the Court where the realization takes place. 

Note. 

R-14 0. C. 38. 

13 0. C. 295. 

1. Jtiry — Verdict with respect to an offence of which the accused was not 
charged — That it was competent to the jury to return a verdict of guilty with 
respect to an offence of which the accused was not formally charged. 

2. High Courts power to interfere with the verdict of jury — That the 
High Court will not interfere with the verdict of a jury unless it is shown 
to be clearly and manifestly wrong. 

13 0. C. 297. 

1. Art. 12 Sch. 1 Limitation {IX of 1908) — Suit for setting aside an execu- 
tion sale* — Where a sale in execution is null and void for want of juris- 
diction in the Court ordering it or for other causes or where it does not 
affect a stranger’s interest, held, that Art 12, does not apply to a suit to have 
such sale set aside or to a suit which has indirectly the effect of setting it 
aside. 

2. Bepresentaiives of judgment debtor hound by execution pt'oceedings — only 
to the extent of the assets received as heir of the deceased and not with 
respect to property acquired by himself by purchase. 

13 0. C. 302. 

Pauper appeal — 0. XLIV, r, 1 G, P. 0. (F of 1908) — Matters to be considered 

in determination. 

All that a Judge is bound to consider is what is contained in the 
application, copy of the judgment and the copy of the decree. He is not to 
refer to any other matter is determining whether the application for leave to 
appeal as a pauper may or may not be granted, 

13 0. C, 303. 

1. S. 48 0. P. 0. (F of 1908--^ Art 182)— Sch* III Paragraph 11 (3) Limi- 
tation Act— Sch. I art. 182 Act V of 1908 S* 48— The protection extended to a 
decree-holder by the provisions of paragraph 1 1 (3) of the 3rd soh. of Act 
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V of 1908 applies, both, to the limitation of 12 years referred to in S. 48 

0. P. 0. and to the limitation of 3 years pro7ided by Art 182 Limitation Act 
(IX of 1908). 

2. Notice under Order XX T, r. 22 0. P. 0. (F of 1908). — The issne of the 
notice gives a new start for limitation even though the preceding applica- 
tion upon which the notice was issued was defective or irregular, 

13 0. a 309. 

1. S. 421 Or. P. G. — Although it is not required by law that a Session's 
Judge should write a regular judgment when exercising the power of sum- 
mary dismissal given to him by S. 421 Cr. P. 0., still the matter being 
one for discretion on the part of the subordinate appellate courts, it is very 
important that such discretion should be exercised upon sound and reasonable 
lines. 

2 Bevisional power of the High Oourt. — Where a conviction is based 
upon circumstantial evidence^ the question always remains whether the 
evidence which has been believed by the Court, which heard it, is of such 
a nature that it ought to have been accepted as establishing the guilt of the 
accused person beyond reasonable possibility of doubt and this is a question 
which may be dealt with by a High Court upon an application for revision. 

2. »S. 27 Evidence Act, — Is a proviso to the preceding sections which 
deal with what may or may not be proved as against the person making a 
confession. It has nothing whatever to do with what may or may not be 
proved as against other persori.s when the persons who made the alleged con- 
fession is not himself on his trial but is appearing as a witness in the case. 

4. Statements made by accomplice elsewhere than before the Court. — 
Hearsay evidence of any statement whatsoever made at any time and under 
any circumstances by an accomplice cannot be produced as against the 
accused before the Court Statements made by an accomplice elsewhere 
than before the Court and not in the presence of the accused can be proved 
only to corroborate, to contradict or to impeach the credit of the aijcomplioe. 
In no case can they be put forward as substantive evidence of the truth of 
the facts therein stated. 

13 0. C. 316 (P. C.)-7 AIL L. J. 1122-32 All, 699. 

S. 8, Lists I, 8 and 5 — 8. 22 (if) Oudh Estates Act (/ of 1869)-^ Conditions in 
Sanad--^ Succession — Primogeniture — Intestate succession. 

Under S 8 the name of a talukdar was entered in Lists I and 6, and it 
was declared that the suooession to the estates oomprised in the samd 
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granted to talukdars should be regulated by the rule of primogeniture, and 
in the sanad it was provided that in the event of the taluhdar or any of his 
successors dying intestate, the estate should descend to the nearest male 
heir according to the rule of primogeniture. 

Held, that the language of the sanad was simple language conveying 
the ordinary meaning of the word “ primogeniture in the Law of England. 

The estates of tahdcdars must, for the purposes of intestate succession, 
be treated as impartible. 

Where after the death of a taluhdar, his two collateral heirs being uncle 
and nephew claimed the estate. Held that the nephew was the heir being 
entitled to succeed according to the rule of lenial primogeniture. 

13 0. a 332 (P.C.) 

Grant of pro'perty to one of 8 brothers — Brothers living jointly — Conduct of 

brothers. 

The Government made a grant to 0 one of 3 brothers who were living 
jointly. 0 when examined with a view to the preparation of the kheivat of 
the property granted, stated that he and his two brothers were joint in 
equal shares. The khewat was signed by 0 in which the names of all the 
3 brothers in equal shares were recorded as zamindars. 

JTeH be inferred that under a family arrangement, which 

cannot now be questiond the 3 brothers became jointly entitled as members 
of an undividual Hindu family to the property, although the Government 
grant was to one Q alone. 

13 0. C. 336. 

European British subject— Appeal against conviction by Court of Session*^ 

Ss, 4 (/) and 40 Cr, P, 0, 

That the appeal in this case under S. 410 Or. P. 0. lay to the High 
Court of Judicature for the North-Western Provinces and not to the Court of 
the Judicial Commissioner of Oudh. 

13 0 C. 337. 

1. Assessor — Person not summoned to act as Assessor acting as suck — 687 
Cr. P. 0.— That the Court was not properly constituted, and a defect of this 
kind was not a mere irregularity which could be cured by S. 537 Cr. P. 0. 

2. Want of objection by That want of objection was im« 

material. 
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13 0. C. 341. 

1 Bevision — Alternative remedy being available not necessarily a bar to 
revision — S 115 0. P. G. (F of 1908). — Altliougli the practice of the court has 
been to discourage applications for revision where other remedies are avail- 
able, yet the existence of au alternative remedy is not necessarily a bar to 
the exercise of revisional jurisdiction. 

2. Poiver of Munsarim to fix dates, — That the Munsarim had no power 
to fix a date for the next hearing of the suit. 

3. Hearing of a case fixed for a date subsequently declared a holiday , — 
That as the case could not be taken up on the 24th on account of the holi- 
day and there was nothing to show who fixed the following day for the 
hearing of the case, there was no justification for calling the case on the 25th 
the day on which it was dismissed. 

Arbitration superseded — Sch. II cl. (8) G. P, G. Act V of 190S. — That the 
words “ and in such case shall proceed with the suit” in cl. (8) of the second 
schedule do not necessarily mean that the court shall proceed at once on 
the same day to examine witnesses. 

Note, 

(1) R-15 0. C. 304 — The order was passed in an entirely independent 

proceeding by which the plaintiffs sought to bring new defendant 
upon the record and once an order is passed on such application 
the proceedings amount to a case which has been disposed of. 


13 0, C. 347. 

Mahomedan Law. 

] . Gift by a person not in possession, — No valid gift can be made by a 
person who claims to be the owner of a property which is not in his posses- 
sion, but is in the possession of trespassers. 

2. Constructive possession, — The rule laid down in reported cases, recog- 
nizing the validity of gifts where no actual possession can be delivered, can 
be applied only to those oases where constructive possession can be traced to 
the owner. Where the owner of a property is ousted by a trespasser, he 
has no possession at all and can not make a valid gift. 

Notes, 

(1) It. — 20 I. 0. 286 — A gift by a person not in actual or constructive pos* 
* session is invalid. 
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(1) a.-i7 0 . c. 60. — That if a gift ie made of two distinct properties and 

is perfected with regard to one of them by delivery, and not with 
regard to the other, the gift is not void in its extii-ety, but takes 
effect as to the property which has been duly delivered. 


13 0. C. 352* 

Finding returned by lower appellate Court — High Court a power to consider ques* 
tions of fact . — 

Where there has been a remand from the High Court to the lower ap- 
pellate Court, the High Court in considering the finding returned by the 
lower appellate Court has no power to go into questions of fact. 


13 0. C. 354. 

1. Security for good behaviour — Appeal to District Magistrate — Submission of 

pi'oceedings to Sessions Judge — Ss. 123 406 Or. P. Code, 

A person ordered to give security by a Magistrate is entitled to appeal 
to the District Magistrate notwithstanding that the proceeding may have been 
laid befoi’e the Sessions Judge under S. 123 Or P, C. But the right of appeal 
is lost as soon as the Sessions Judge has passed orders on the case under 
sub-section (3) of S. 123 Cr. P. 0. 

2. Procedure to be adopted by Sessions Judge — 

The Sessions Judge on receiving the record under S. 123 (2) Cr. P. C. 

■ should at once give notice to the person ordered to give security of the date 
on which the case will be taken up If before the last mentioned date, the 
person ordered to give security does not object to the case being taken up by 
the Sessions Judge^on the ground that he has appealed, or the Sessions Judge 
does not become aware that appeal has been filed in the Court of the District 
Magistrate, the Sessions Judge should proceed to dispose of the case. If, on 
the other hand, the Sessions Judge is informed or becomes aware that an 
appeal has been filed, he should stay his band until the appeal has been 
disposed of. 

Appeal filed to the Sessions Judge . — Where the person ordered to give 
security presented an appeal to the Sessions Judge : feeZd, that the Sessions 
Judge should have returned the memorandum of appeal to him for presenta- 
tion to the District Magistrate instead of forwarding the appeal to the 
District Magistrate directly. 
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13 0 C. 357. 

Compensation for improper injunction — Malice— Ss, 94, 95 0. P. C. {V of 1908) . 

In a suit for compensation for loss resulting Prom an injunction wrong- 
fully obtained, the plaintiff need not prove malice. If the injunction is 
applied for and obtained without reasonable or probable cause, the person 
who has been wronged by the issue of such injunction is entitled in law to 
claim damages. 

Where the goods o,^ a shop have been seized by an officer of the Court, 
it is his business to see that the rent of the shop is paid and a proper watch 
is kept, or to remove the stock in trade to another place. 


13 0. a 366. 

Sale in execution of decree — Wajih^uharz forhidding mle of Uees hy tenant. 

Whei'e a Wajib-ul-arz provided that tenants who had planted groves 
had aright to cut standing trees for their household use but could not sell 
any tree except with the permission of the owner of the land: Held that 
the terms of the Wajib-uUarz forbidding sale applied as much to sales in 
execution of decrees as to a private sale. 


13 0, C. 369. 

Mahomedan Law — Waqf Shia School — Possession. 

Where a mutaicalli (other than tlie dedicator himself) is appointed there 
mast be actual delivery of possession to him, when the dedicator appoints 
himself nmtaivalliy there must be constructive deliveiy, that is to say, 
the dedicator being himself in posse.ssion must declare that he intends to 
hold thereafter as trustee and not as owner. 


13 0. C. 375. 

Hindn Law. — Marriages between 'persons of different castes — Eights and previleges 
of their children — Becog^iition of stick marriages hy members of the family. 

An offspring of a Kshatriya by a Sudra woman is not a Sudra but 
an ugrah. 

Though intermarriages between different castes ai*e prohibited and 
considered invalid under Hindu Law, the prohibition does not apply to 
marriages between persons of hybrid castes or between a person of a hybrid 
caste and a Brahmin or Kshatriya, or a Yaishya, or a Shudra and when 
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such marriages are recognized by the family as valid marriages the ofE 
spring born out of such marriages must be considered legitimate and as such 
entitled to right and previliges under the Hindu Law. 

13 0. C. 388. 

Setting aside of a decree on ground of ftaud — Decree against two defendants^ 
Suit hy one defendant. 

When the plaintilf succeeds in proving that the ^ecree obtained against 
him and another person was obtained by fraud and that other person was 
a party to the fraud the eutiie decree must be set aside. 

14 0. C. 1. 

Pre-emption, 

1. Ss, 10 and 11 Oudh Laws Act — Sale deed executed before expiry of the 
period fixed for tender . — Where a vendor issued notice under S. 10, but execut- 
ed the sale deed before the period of 3 months allowed for a tender under 
S. 11, had expired* HeMf that the failure on the plaintiffs part to make 
the tender did not bar his right to sue for pre-emption. 

2. The evidence on the point of the price in the sale deed having been 
stated in good faith and the burden of proof discussed. 

14 0. C. 6. 

Construction of decree — Execution of decree after releaf>e of the estate from manage- 
ment of the Co'uit of irarc/s — .S\ d9 Court of Wa}ds Act (III of 1899). 

J. (On construction of decree) Held^ that the court intended to give 
the plaintiff a decree which lie could enforce against the ward’s property in 
the event of its being released from management. 

2. That the substantial defendant was the ward, although he was sued 
in the name of the Deputy Commissioner under S. 49. 

14 0, C. 10. 

Bedempiion. 

Facts — A decree for redemption, in which the period fixed for payment 
of the mortgage money was 6 months, was finally affirmed by the Judicial 
Commissioner on 9th July 1909, the decree holder deposited in court the 
amount payable under the decree and prayed that notice might be issued to 
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the mortgagees defendants requiring them to withdraw the monef. On 13th 
July 190^, he presented an applicatibn praying that he might be placed in 
possession of the mortgaged pi’Operty. 

1, Heldy that up to the passing of Act V of 1908, the decree holder had 
a right to redeem the mortgage at any time before the passing of an order 
absolute for sale without obtaining an extension of the time limited by the 
decree, and his right to do so after passing of that Act was saved by S. 6 of 
the General Clauses Act, 1897. 

9k That the application of July 13th, 1909 was governed by Art 182 
Sch. I Limitation Act. 

3, That as the application to the court to send notice to the mortgagees 
requiring them to withdraw the money was an application to the Court to 
take a step in aid of execution and, therefore, the application of 13th July, 
1909 was within time. 

Note. 

B, — 14 O. C. 100. — Decree in which no time is tixed for payment would be 
barred by time if not executed within 3 yeai's from the date of the 
decree. 


14 Ok C. 14* 

1. Grant of the Letters of administration for the tohole property^S. 41 
Act V of 1881 S, 19 (i) Court Fees Act (VII of 1870) Court fee not paid — 
Application can be heard, — S. 19 1 (1) of the Court Pees Act is no bar to the 
hearing of an application for the grant of probate or Letters of Administra> 
tion if proper Court fee lias not been paid. If the petitioner undertakes to 
pay such Court fee as maj be found due if his application is accepted, the 
Court will hear the application. 

Under S. 41 Act V of 1881 it is within the discretion of the Court to 
grant letters of administration in respect of the whole or any portion of the 
property. 

2. Construction of will S. 21 Probate and Administration Act (a) 
That the provisions of the Will were not vague and indefinite and that the 
bequest was in favour of a specified or definite person, and (6) that the 
bequest was not made in favour of Government but in favour of the “ Collec- 
tor of Lucknow/^ meaning the person who for the time being, held the oflSice 
of the Deputy Commissioner of the Lucknow District and (c) that although 
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t/be interest of tbe Deputy Commissioner under the wm ^as not a benebc^al 
interest but merely that of a trustee, the administration of the whole or of 
any portion of the property could, notwithstanding S. 21 of tbe Probate 
and Administration Act, under S. 41 of the same Act, be granted to the 
Deputy Commissioner in view of the safety of the estate. 

3. Bevocation , — That a testator’s declarations, alleged to have been 
made by him at various times prior to his death are not legally admissible 
in evidence to prove the actual destruction of the Will. 

4. Pre-sumption — Lost Will — That although th(f general presumption of 
law is, that if a Will is traced to the testator’s possession and is not forth 
coming at the time of his death, it has been destroyed by him, this presump- 
tion doea not aiise unless there is evidence to satisfy the Court that it was 
not in existence at his death. 


14 0. C. 33. 

0. XXI, r. 89 a. P. 0. Act V of 1908. 

The sale cannot be set aside at the instance of a judgment-debtor who 
has sold the property after the date of the Court sale. 


14 0. C. 36. 

Execution of decree^ Application to arrest judgment-dehtor^Illness, ground for 
refusing application — 0, XXI, r. 37 0. P. 0, Act V of 1908. 

If the Court has reason to believe that the judgment-debtor is not in a fit 
state of health to undergo confinement, it would act wisely in issuing a notice 
to him to* show cause in the first instance. 


14 0. C. 38. 

Revision-^ S, 115 C. P. 0. {Act V of 1908)-^Bigh Court's power of retnston 
against order of Revenue Court. 

A High Court has power in revision to interfere with the orders of 
Court of Revenue exercising jurisdiction under the Rent Act in those cases 
only in which an appeal lies to the Court of the District Judge and to the 
High Court. 

Rateable distribution — <Si . 73 0. P. C. {V of was not necessary 

for a decree-holder seeking rateable distribution to apply for execution of 
bis decree to the Court holding the assets. 
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14 0. C. 40. 

0. XLI R. 10 {2) 0. P. a. (V of 1908.) 

An order rejecting an appeal for failure to furnish security for costs is 
not appealable. 


14 0. C. 41. 

1. Birt-deed for l^ss than Bs, 100. Begistration — That such a deed, 
reserving a fixed annual rent, really implied a grant for money paid for 
nnder-proprietary rigl^'.s by a superior proprietor in favour of the hirt 
holder, and should, therefore, be treated as a sale-deed and not as a lease and 
did not, therefore, require registration. 

2. Meaning of Birt — It generally implies an under-proprietary right. 
It is a cession under which a superior proprietor parts with a certain 
portion of his proprietary rights either for money paid or for religious 
purposes. 

14 0. C. 45. 

Effect of payment to one of joint mortgagees — Consent of all mortgagees* necessary 
to effect a valid discharge — S. 45 Contract Act. 

One of several mortgagees cannot give a valid discharge without the 
consent of the others. 


14 0.C.49. 

Mahammedan Law. 

1. Will 171 favour of a7i heir — Consent given daring last illness — A bequest 
in favour of an heir i.s void unless the otiier heirs give their consent to it 
after the death of the testator. Consent given during the life-time of the 
testator even though during his last illness is of no avail. 

2. Bevival of origmal tvill on failure of a subsequent " one. — The mere 
revocation of a will followed by a disposition subsequently found to be 
in effectual will not set up the original will unless the two acts are as connect- 
ed that it can be said that the substitution of an effectual disposition was a 
condition of the revocation of the original will. 

14 0. C. 53. 

S. 7 Succession Certijicates Act {VII of 1889) — Prima facie title to he determined 
in case of intricacy. 

1. When a Court, considering that the pleadings of the parties are 
contentious and are such as will necessitate a prolonged inquiry into intricate 
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questions of law or fact, decides summarily as to who is prima facie entitled 
to the certificate, the Court need not frame issues on such questions or record 
evidence thereon. 

2. Meaning of “ Summary inquiry.’’ 

14 0. C. 58. 

Suit for arrears of renf ’—Assessment of rent — Date from ivhich it takes effect — 
S. 107 Q Oudh Rent Act. 

In a suit for resumption the rent was fixed by the Deputy Commissioner. 
On appeal to the Hoard of Revenue the amount of rent was changed by 
agreement of the parties and decree was passed in teims of the agreement 

Heldf that the defendant became a tenant upon the passing of the Deputy 
Commissioner’s order and the rent ultimately fixed by the Board was payable 
from the date of the order passed by the Deputy Commissioner 

14 0. C. 60. 

6’. 108 Oudh Bent Act — S 9 Specific Relief Act — Jurisdiction. 

A suit hy a tenant ayainst landlord for recovery of possession of land from 
which he has been unlawfully dispossessed is not cognizable by a Civil Court. 

14 0. C. 62. 

0. XXXIV r. 6 Act {V of 1908). 

Mot tgage of land by an occupancy tenant — Deci'ee for sale — Dismissal of 
application for sale on the ground that property was not saleable — Application for 
personal decree. — That the mortgaged pr-operty having been found to be un- 
saleable, the decree-holder was entitled to maintain the application for a 
personal decree. 

14 0. C. 65. 

S. 92 0. P. 0 Act V of 1908 — Suit for against trespasser for possession of trust 
property. 

A suit for possession cannot be maintained under S. 92 0. P. 0. against 
a trespasser in possession of trust property. 

14 0. C. 68. 

Chaukidar's Begister of Births and Deaths — 8. 35 Evidence Act. — That the 
register was not admissible in evidence. 

Note. 


R,^15 O. 0. 351. 
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resisted by the Nawab on the ground that they were included in the Sanad 
granted by Government to him. W’s application was then dismissed. The 
present suit was brought to recover possession of a share of the villlages. 

Tleld^ 1 that the correlative obligation that lay on the Nawab to release 
the property on payment of the money, created no trust, nor did it constitute 
him a trustee for W. 

2. That when she applied for the regular settlement of the villages, 
an adverse title was set-up on behalf of the Nawab 

3. That from the date of the dismissal of W^s application, the Nawab^s 
possession was adverse to her, and that the suit was barred. 

14 0. C. 100. 

Execution of decree^ 

Decree capable of execution even though no time fixed for payment — 5. 47 (2) 

0. P» 0. Act V of 1908, — On a compromise a decree was passed for possession 
of property subject to the payment by the plaintiff of a certain sum. The 
compromise did not mention the time daring which the money was to be 
paid. The plaintiff contended that the decree was not capable of execution 
until the money was paid into court and the application for execution having 
been made within 3 years of that payment was withiji time. 

1 . Heldy that the decree was intended to be executed and not to merely 
declare the rights of the parties to be enforced in a subsequent suit. 

2. That if no time for payment of the money was fixed by the decree, 
the decree holder had 3 years within which to execute the decree and as in 
the present case the money had not been deposited within 3 years from the 
date of the decree, the application was time barred. 

14 0. C. 103. 

Mahomedan Law^Oustody of a minor girl —‘Disqualification for guardianship 
by marriage with a man not related to the minor within prohibited degrees, 
—5. 17 Guardian and Wards Act {VlII of 1890 ) 

A woman otherwise entitled|to the custody of a minor girl a disqualified 
if she is married to a married to a man not related to the minor within the 
prohibited degrees. 

The discretion allowed to a court entertaining aft application for the 
appointment of a guardian under S. 17, is very wide and as a matter of princi- 
ple the High Court should not interfere with orders passed by District 
Judges which are fairly within the bounds of their discretion. 
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14 0. C. 106. 

iiortgage — Pod diem interest — Interest awarded as damages, when to be charged 
on la^td. 

Where land is liable to be sold for recovery of interest due up to the 
date at which the principal sum is payable, interest awarded as damages for 
non-payment of the principal should be held to be chai’ged on the land and 
included in the decree for sale. 

Where interest is stipulated for in a mortgage-(^ed at the rate of 25 
per cent, per annum, the Court would be justified in allowing di’eni 
interest at the rate of 6 per cent, per annum. 


14 0. C. 108. 

Appeal against decree passed on review — 0. XLVIIy rr, 1 (2) and 7. 

A decree passed on an application for review of judgment is appealable 
on the ground that the Court which admitted the application for review had 
no Jurisdiction to do so. 

2. Jurisdiction of Court, — A Court has no Jurisdiction to entertain an 
application for review of its judgment when an appeal has been filed against 
that judgment and the petitioner for review has received notice of the appeal 
and can present to the appellate Court the case on which he bases his appli- 
cation for review. 


14 0. C. 111. 

0. IX r, 13 G. P. G, (F of 1908) — Grounds for setting aside of exparte decree. 

The defendant must satisfy the Court that in fact the summons was not 
duly served upon him or that he waa prevented by sufficient cause from appear- 
ing when the suit was called on for hearing. 

In the absence of any of these two grounds the Court has no jurisdic- 
tion to restore the suit merely because the suit was one for possession of land. 


14 0. C. 116. 

Execution of decree — Auction sale of property hoth ancestral and self -acquired. 
Sanction of Government for sale of ancested property. 

1. That the sale of the self acquired share wa^s never sanctioned by the 
^he Commissioner and sanction of Government for sale of afioestral propei^iy 
WM not sufficient. 
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2. That sanction given after the sale of ancestral property was not 
snfBoient. 

3. That the sale of no part could be upheld as it wa^ impossible to say 
which part of the share was sold first. 

14 0. C. 117. 

Be$-judtcate — Matter which might have been made a ground of defence O'^' attack 
— Identity not necessary in causes of action in the two suiis-^S, 11 Exp* 
IV Act V of 1908^ 0* P. G. 

On June 3rd 1904, A executed a usufructuary mortgage deed and also a 
deed of further charge in favour of the plaintiffs. On September 4th 1905, 
he executed another mortgage deed the consideration for which consisted of 
the amounts due on the previous deed and a further advance. In 1906, A 
sued through his next friSid for cancellation of the deed, dated 4th Septem- 
ber 1905 and for possession of the property. The claim was decreed and in 
execution of the decree the plaintiffs were dispossess of the mortgaged property. 
The plaintiffs brought the present suit for recovery of the property on the 
basis of the usufructuary mortgage deed, dated 3rd June 1904. 

1. Held, that the present suit was barred by S. 11, Exp. IV. 

2. A matter in the sense of a ground of defence or attack may be 
res-judicata even though it has not been actually decided in the previous suit. 

3. The fact that the cause of action in the two suits are different is no 
ground for holding that a matter is not res-judicata. 

14 0. C. 124. 

Execution of decree-^ Step in aid of execution- -Art 182 Limitation Act. 

1. Deposit of process fee — Mere payment of process fee does not amount 
to an application to a court to take a step in aid of execution. 

2. The request of the agent of the decree-holder for the issue of a warrant 
is not an application to the court to take a step in aid of execution. 

14 0. C. 127. 

' Hindu Law-^Manager of joint family — Suit to recover debt belonging to joint 
family-^Necessary parties. 

That as the head of the family, the plaintiff was competent to maintain 
the suit and that it was not necessary for the other members of the family to 
be joined ^ plaintiffs, although the Oourt had discretion to add them as 
defendants. 
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14 0. C. 129. 

Instalment bond — Default in payment of an instalment — Art 75 sch. I Limit 
tion Act. 

Where the'suit was brought within 3 years of the date fixed for the pay- 
ment of his last instalment but more than 3 years after the first instalmetit 
had become due. 

Heldf that in the absence of waivery time began to run from the date of 
the first default. 

The question whether the creditor is bound to sue or is only entitled to 
sue on the occurrence of default in payment of an instalment is immaterial. 


14 O.C. 133, (P.C.) 

Will-^Family arrangement — Immediate operation — First and irrevocxble-^Whe- 
ther document is will — Inconsistency in pleadings — Costs. 

An instrument which was a family arrangement arrived at by the media- 
tion of certain gentlemen who were old friends of the family, and which was 
intended to be operative immediately and to be final and irrevopabls, was 
held to be a non-testamentary instrument and, therefore, void as regards im- 
moveable property, because it was not registered. 

Notwithstanding conflicting views presented by the appellants, their 
Lordships gave effect to the real character of the instrument, but did not 
allow costs to the successful appellants. 


14 0. C. 139. 

Agreement to supply funds for litigation-^Bight to recover property based on such 
agreement — Sale — Conveyance, 

One A. was entitled to succeed to certain property on the death of a 
widow as being the nearest reversioner of the widow’s deceased husband. The 
property was in possession of remoter reversioners. In order to prosecute 
his claim he entered into an agreement with the plaintiff by which he agreed 
to give him half the property in dispute in lieu of the funds supplied to him 
by the plaintiff for the expenses of the suit. The plaintiff and A. jointly sued 
for possession of the property. Before the decision of the case A died and 
the question arose whether on the basis of the said agreement plaintiff could 
recover half of his share iu the property. The Courts below allowed the 
plaintiff’s claim. 
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2. That sanction given after the sale of ancestral property was not 
sufficient. 

3. That the sale of no part could be upheld as it was impossible to say 
which part of the share was sold first. 

14 O.C. 117. 

Res-judicate — Matter which might have been made a ground of defence or attack 
— Identity not necessary in causes of action in the two suits — S. 11 Exp, 
IV Act V of 1908" 0. P. a. 

On June 3rd 1904, A executed a usufructuary mortgage deed and also a 
deed of further charge in favour of the plaintiffs. On September 4th 1905, 
he executed another mortgage deed the consideration for which consisted of 
the amounts due on the previous deed and a further advance. In 1906, A 
sued through his next friSid for cancellation of the deed, dated 4th Septem- 
ber 1905 and for possession of the property. The claim was decreed and in 
execution of the decree the plaintiffs were dispossess of the mortgaged property. 
The plaintiffs brought the present suit for recovery of the property on the 
basis of the usufructuary mortgage deed, dated 3rd June 1904. 

1. Held, that the present suit was barred by S. 11, Exp. IV. 

2. A matter in the sense of a ground of defence or attack may be 
resfudicata even though it has not been actually decided in the previous suit. 

3. The fact that the cause of action in the two suits are different is no 
ground for holding that a matter is not res-judicata. 

14 0. C. 124. 

Execution of decree — Step in aid of execution- -‘Att 182 Limitation Act. 

1. Deposit of process fee — Mere payment of process fee does not amount 
to an application to a court to take a step in aid of execution. 

2. The request of the agent of the decree-holder for the issue of a warrant 
LB not an application to the court to take a step in aid of execution. 

14 0. C. 127. 

Hindu Law— Manager of joint family — Suit to recover debt belonging to joint 
family — Necessary parties. 

That as the head of the family, the plaintiff was competent to maintain 
the suit and that it was not necessary for the other members of the family to 
be joined as plaintiffs, although the Court had discretion to add them as 
defendants. 
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Held^ that the agreement in question did not amount to a sale ’’ as 
defined in the Transfer of Property Act or to a “ Conveyance ” as defined in 
the Indian Stamp Act and that it did not transfer any property to the 
plaintiff nor did it confer any title to him. 


14 0. C. 144. 

Mortgage of occupancy holding — Transfer in breach of terms of decree of Settle^ 
ment Court — S. 6 Transfer of Property Act — S. 23 Contract Act , — 

1. That the mortgage in breach of the conditions of the settlement 
decree, granting kabzadari*^ without the right of transfer, was not a trans- 
fer for an “ illegal purpose ” within the meaning of S. 6, Transfer of 
Property Act or “ for an unlawful object or consideration ** within the 
meaning of S. 23 Contract Act. 

2. That the condition forbidding ti’ansfer contained in the settlement 
decree was only for the benefit of the superior proprietor, and that the 
plaintiff was not entitled to the assistance of the Court in un-doing his 
own Act. 

Note. 

(2) Bel. — 15 0. C. 67. — There is an essential distinction between restrictions 
on transfers imposed by the Legislature and restrictions imposed 
by contract or decree — It is not competent to a transferor of a 
non-transferable interest, conferred by a decree, to raise the plea 
that the transfer is void. 


14 0. a 147, 

1 0. XXXIV rr 4 and 5 0. P. 0* (V of 1908) — Extension of time fixed 

for payment under preliminary decree for sale. — The Court cannot extend the 
time fixed for payment under a preliminary decree for sale. 

2. Compromise extending time, — A Court cannot accept a compromise 
and pass an order in accordance with its terms which would have the effect 
of extending the time fixed for payment under the preliminary decree. 

14 0. a 163. 

Jurisdiction — Partition proceeding. 

A Civil Court has no jurisdiction to go behind the ultimate allotments 
of lands at a partition made by the Revenue Courts, nor can it question 
the final allotment made at. the partition because some intermediate orders 
*tnade in the course of partition have not been properly carried out. 
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Notes. 

F. ■—20 I. 0. 145. — Where the plaintiff comes into Court seeking a declara- 
tion that certain lands held in severalty by him had been wrongly 
included in the shares allotted by the Revenue Courts to the 
other co-sharers in the partition case ; held^ that the suit was not 
maintainable. 

— 23 I, 0..866 — A suit for possession by a declaration that the plaintiff is 
entitled to a partition of the land wrongly allotted to the defend- 
ants in partition by the Revenue Court, does not lie in the Civil 
Court. 


14 0.C. 156. 

Pre-emption, 

Property re-sold to vendor prior to suit — Where a suit for pre-emption was 
brought within time but the vendees had resold the property to the original 
vendor before institution of the pre-emption suit, 

Eeld^ that the retransfer was sufficient to defeat the claim for pre- 
emption. 


14 0, C. 161. 

<S. 54 Transfer of Property Act, 

Tangible immoveable property — Registration — An undivided property is a 
“ tangible immoveable property” within the meaning of S. 54, and, therefore, 
a sale of such property, if under Rs. 100 in value, is not compulsorily 
registrable. 


14 0. C. 164. 

A suit by Lamhardar against co^sharer for hia share of revenue paid is a 
suit for contribution and the decree in such a suit should specify the liability 
of each co-sharer separately. 

A Lamhardar is entitled to recover interest from the defaulting co-sharers* 


14 0. C. 170. 

1 . Declaratory miit — Establishment of titles — In a declaratory suit the 
plaintiff must establish his title even though the defendant may not pretend 
to be able to establish any title in himself 
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In saoli a suit the Appellate Court cannot take into consideration the 
bearing on the title of the contending parties of facts which came into exis 
tence subsequent to the institution of the suit. 

2. Hindu mother succeeding to her so^i — Limited estate. — Such mother does 
not posses an absolute estate but only a qualified one alienable under certain 
conditions. 

3. Consent of reversioners — Such content constitutes evidence of the pro 
priety, if not the actual necessity, of the transaction. 

4. Voluntary transfers. — The principle by which a Hindu widow is 
allowed to alienate absolutely with the consent of the reversioners cannot 
be extended to voluntary transfer made by way of gifn without consideration 
and for a purely worldly purpose. 

Note. 

(1) Diet XXII Indian Cases 129 — When the right of a plaintiff to sue 
alone was not questioned by the defendants, who had an interest 
in the subject matter of the suit, but by those subsequently found 
having no interest in it : held., that such an objection, as coming 
from persons not in a position to plead it, must be disregarded, 

14 0. C. 189. 

Qonstrtiction of document. 

1 . That the intention of the parties was that the vendor should remain 
in possession for his life and, therefore, the vendor could not transfer any 
interest therein. 

2. That S. 10 Transfer of Property Act was inapplicable to the case, as 
there was no Transfer of Property with a condition restraining alienation. 

3 Document containing two clauses one repugnent to the other — The rule 
of construction, that if there be two clauses of the deed the one repugnant 
to the other, the first shall be received and the latter rejected, is subject to 
the general rule that every document must be construed as a whole. 

4, Beal meaning — In construing a document, the form of expression, 
the literal sense is not so much to be regarded as the real meaning of the 
parties which the transaction discloses. 

14 0. C. 193. 

Pre-emption. 

Relationship — S. 9 Oudh Laws The relationship mentioned in S. 9 
is not confined to relationship through males It means consanguinity from 
a common stock as opposed to affinity or relationship by marriage. 
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The test laid down by the section is nearness in point of relationship and 
not the position of the parties in the line of inheritance. 

14 0. C. 196. 

1. JJndeT-proprietary title claimed by tenant served with notice of eject- 
ment — Cancellation of notice on the ground that the person was more than a 
tenant — Cause of action for a declaration from the Civil Court — Jurisdiction — 
The decision of the Revenue Court affords a cause of action to the landlord to 
go to the Civil Court for a declaration that the plaintiff did not possess any 
nnder-proprietary right. 

2. Under-pi opiietary right under S. 11 Oudh Sub- Settlement Act {XXVJ 
of 1866) — To establish such rights it must be shown that the nanJcar was 
granted in consideration of having founded a punva, and even then such 
rights can be granted only in respect of such nankar. 

3. Long — Popetnal lease — A long lease, even a perpetual lease, does not 
constitute the lessee an under-proprietor. 

4. Possession — Where the possession and exercise of zamindari rights 
are traceable to and are derived from the lease granted, such possession and 
exercise are insufficient to confer an under-proprietaiy title by prescription. 

Note, 

(3) F. — 22 I. C. 125 — A long lease does not constitute the lessee an under- 
proprietor — A former propiietor can claim an under-proprietary 
light in respect of Sii or Nankar, 

14 0. C. 204. 

Lease — Determination of Agricultural leases granted by mortgagee — Redemption — 
Ss. Ill and 117 Transfer of Property Act--S SO Oudh Rent AcL 

Agricultural leases granted to tenants by a mortgagee in possession 
do not determine as soon as the mortgagees, interest comes to an end by 
reason of redemption. 

Every tenant, not being a tenant with a right of occupancy or a sub- 
tenant, is entitled to retain possession for a period of 7 years from the date he 
was admitted to occupation. 

14 0. C. 207. 

Ss* 34f 87 Registration Act {III of \877) — Registration after the expiry of 

4 months, 

A document was presented for registration within 4 months of the date 
of execution, The executant appeared and admitted execution after the 
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period of 4 months bad elapsed. The Snb- Registrar without getting the 
orders of the Registrar, registered the document. 

Held^ that the registration was not invalid and the defect was cured 
by S. 87. 

14 0. C. 214. 

ration — hmaovahlo 'pyoprrty over Tis. 100 in value given in lieu of dower 
by a Malwmmedan — Sale — S. iil Transfer of P roper fy Act, 

A transfer by a Muhammedan of immovable property of the value of 
over Rs. 100 in favour of his wife in lieu of dower is a sale and cannot be 
recognised unless made by a registered instrument. 

14 0. C. 217. 

6 XXXIV, r. 6 C P C. (Act V of 1908) -= S 90 T P Act 
Abandonment of claim by mortgagee against pioperty encumbered beyond its 
value — Eight to obtain 'personal decree against morfgngo) 

That under the circumstances the mortgagee decree-holder was entitled to 
apply for and obtain a personal decree again.st the mortgagor on abandon- 
ment of all claim against the property 

Obiter, — It is not incumbent on a puisne mortgagee to redeem the prior 
mortgage. He can do so if lie likes But if he does not elect to redeem the 
prior mortgagee’s right to sell the property is paramount charge as against him. 

14 0. C, 225. 

Jurisdiction — S 108 (4) Oudh Bent Act — Occupancy right created by decree — 
Decree forbidding alienation by tenant — Alienation against the terms of 
decree 

1. Where a person obtained in the Settlement Court a decree for 
haq qabzadari and the decree expres.<^ly prohibits the transfer. 

Held, that a transfer of such land hy the tenant was invalid as it was 
forbidden by the decree. 

2. That where such land was ti'ansferred by the tenant, a suit by the 
lamhardar to recover possession of the land being maintainable under S. 108 
(4) of the Oudh Rent Act was not cognizable by the Civil Court. 

14 0. C. 227. 

Hindu Law — Illegitimate child of Ksliatryas — Status of Sudras- Succession of 
one illegitimate brother to another. 

The offspring of an illicit connection between a man and a woman of 
a kshatrya caste cannot be deemed to be Sudras, 
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The rule which one illegitimate brother can succeed to another is not 
necessarily confined to persons of the Sudni caste. The principle underlying 
the rule applies with equal force to otliei' castes also. 


14 0. C. 231. 

Talukdars' rigid to possession of house left by tenant — Construction of ]\ajib'ul- 
ai Z'^M.eaning of “ Viranf' 

The term “ Viran" as used in a Wajih-uUaiz, meai^s deserted or desolate, 
not dilapidated ; and where a tenant dies leaving no heir his house must 
be deemed to be kliali sliuda and cintn within the meaning of the Wajih-td-atz 
and, therefore, the talukdar would he entitled to take possession thereof. 


14 0. C. 234. 

Hindu Law — Stridhan — Ptopeoly acquired by unchaste widow. 

Property acquired by an unchaste widow from the brother of a man with 
whom she bad lived for years as his concubine is not her stridhan. 

The property so ncipiired by the widow goes to her illegitimate child 
and not to the members of her imsband’s family upon whom the widow had 
no claims whatever after she began to live with her paramour. 

14 0. C. 238. 

S. 48 0 P. C. (K of 1908) — P.cecution of decree— Judgment debtor^' fraud. 

If a decree-holder exercises due diligence in proceeding with the execu- 
tion of his decree, he cannot be deprived of the benefit of S 48 , nor is it 
necessary to sliow that the framl or stratagem of the judgment-debtor 
extended continuously for the whole of tlie period of 12 years following the 
date of the decree. It is sufficient to show that the judgment-debtor on 
various occasions dishonestly prevented execution of the decree by frivolous 
devices — such devices clearly constituting 


14 0. C. 244. 

Hindu Law, 

1. No presumption as to joint property — Burden of proof as to nucleus . — 
There is no presumption that because «r lliudn family is joint, it is possessed 
of joint property also. It lies upon the person who alleges that certain 
property is joint family property to show that there was a nucleus around 
which the property accumulated. 
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2 . Bequest of self acquired property — Presumption of each son's interest 
in such propei'fy passing to his heirs at death — Where self acquired property 
is bequeathed to sons, in the absence of language clearly indicating the 
testators’ intention, it should be held by the sons subject tp the incidents of 
survivorship, and it should be presumed that each son takes an interest 
which passes to his heirs at his death. 

3. Self acquhed propc'tiy not disposed of passes to sons as ancestral 
property, — The self acquired property of a member of a joint Hindu family, 
who has abstained from exercising his power of disposal over it, descends 
to his sons as ancestral property. The fact that he has not availed himself 
of his power of disposal is an indication that he treated it as joint family 
property. 

Note. 

(1) Dist. — 18 I. C. 228. — That it having been proved that the money was 
advanced by ^\s*. husband when he constituted a joint family 
with his father, the presumption was that the money was advanced 
from the family funds. 


14 0. C. 267. 

Mortgage ivitli possession — Decree for redemption — Decree not providing period 
for payment nor consequences for non-payment — Second suit for redemption 
by the sons of the mortgagor Pes- Judicata — 11, 47 G. P. Q. (V of 1908) 
— Ss 92, 98 T)ansfet of Piopetty Act, 

1 That the former suit and the adjudication there upon exhausted the 
original cause of action though the riglit to redeem still subsisted, and that 
the suit was barred under Ss. 11 and 47 0. P. 0 

2. That the suit being for recovery of property and for payment of a 
debt, the sons were in no* better position than the father who could not have 
re-opened proceedings in consequence of which property passed out of the 
family. 


14 0. C. 287. 

S. 108 (2) Oudh Pent Act — Suit for arrears of rent — Joinder of claims in res* 
pect of several holdings, 

1 . Under the Oudh Rent Act a single suit by a landlord for arrears of 
rent due from a tenant in respect of several holdings in one and the same 
village is not illegal. 
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Where the holdings are not all held under the same tenure the Court 
may, if necessary, specify in its judgment the arrears due with respect to 
each holding. 


14 0. C. 289 (P, C.) 

S' 510 0. P. 0. =* The second schedule of Act V of 1908. 

1. Jurisdiction of Court on the refusal of one arbitrator to nominate another 
— When the arbitrator refuses to accept oflSce as such, the Court can appoint 
another arbitrator. 

2. Superseding arhitration loithout nominating arhitrator.-^Th^i the decree 
of the Court, superseding arbitration and effecting division of properties, was 
not sustainable as parties who agree to set up a tribunal of arbitration, are 
not bound to submit the case referred to another tribunal, such as a Dis- 
trict or other Judge. 


14 0. C. 295. 

Hindu Law — Joint family — Mortgage by a co-parcener of his undivided interest — 
Mortgagee'" s equitable rights — Bona fide transferee without notice S. 43 
Transfer of Property Act. 

A An undivided co -parcener made a mortgage of his undivided interest 
in favour of B. subsequently there was a partition and the separated share of 
A passed by mortgage and sale to C. wlio was found to have taken the 
transfers without notice of the prior mortgage in favour of B 

Held^ 1 that B. is not entitled to have it declared that the separate 
share of A, in the haud.s of O, is subject to a charge in his favour. 

2. That no equitable right can be enforced against persons who have 
taken bona fide for value and without notice. 


14 0. C. 299. 

Hindu Law — Joint family property — Alienation — Mortgage by father — Suit to 
recover share in the ancestral property mortgaged — Liability of sons to 
discharge debts — Meaning of ^^anlecedent dehtJ" 

Where joint family property has been obtained by the father in a joint 
Hindu family and only a portion of the consideration is for necessity^ a son 
is entitled to recover bis share in the ancestral property on payment of the 
proportionate amount of the consideration money required for necessity or for 
the discharge of the antecedent debt. 
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A creditor, suiog to enforce against sons in a joint family on a mortgage 
made by their father of joint family pro])erty, is ])oand to prove that the 
loan secured by the mortgage was taken to satisfy an antecedent debt, or 
was justified by some family necessity or at least, that before advancing the 
loan, he made enquiries which reasonably led to the belief that the loan was 
required for family necessity or to pay oft* an antecedent debt. 

A debt incurred at the time of a mortgage or money advanced cash down 
as consideration for a mortgage on joint family property is not on '"^antecedent 
debt"' within the meaning of the rule of Hindu Law. 

Note. 

Vide Privy Council Judgment 16 O C. 136 

14 0. C. 308. 

1. Potver and duties of a'lhitrators . — An arbitrator may conduct his 
proceedings in any manner be thinks tit, so long as he acts in accordance with 
the principles of justice, equity and good conscience He is not tittered by 
rules of practice which courts of law adopt for general convenience, or bound 
by the adjective law laid down in the Code of Civil P/ocedtire, and the rules 
made under it or the rules relating to evidence to be found in the Indian 
Evidence Act He may also in forming his judgment act upon merely 
moral consideration of which a court of law could not take cognizance. 

2 Grounds for setting aside of aicard — Where an awatd is good on 
the face of it, the parties cannot object to the arbitrator’s decisioil either 
upon laiv or fact and the courts will not ordinarily review his discretion 
provided be acts within his authority and behaves fairly to each party. 
Nor will they interfere with his judgment on any mere ground of mistake, 

3, Question to arhitialor — An arbitrator called as a witness in an 
action on an award might be examined as to every matter of fact with 
reference to the making of the award and whether in his estimate of the 
compensation he took into consideration any matters not included in the 
reference and therefore not within his jurisdiction but he cannot be question- 
ed as to the elements which he took into consideration in determining the 
quantum of compensation or so as to scrutinise the exercise of his discretionary 
power to award compensation. 

4. Principles of English law — The principles accepted in English law 
for regulating the conduct of arbitrators are not inapplicable to arbitration 
proceedings held in this country. Nor aj’c the powers of the courts in India 
to review the proceedings of arbitrators any more extensive than they are in 
England, 
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Art. 158 Sch I Limitation Act. — This article cannot apply to a written 
statement which a defendant is required to file in answer to an application 
for the purpose of having the award made a rule of court 

Note. 

B,, — 15 O. C. 55 — Application for leave to appeal to Privy Council in H 0. C, 
308 allowed. 


14 0. C. 321. 

1. 8. 92 (2) and (4) Evidence Act — Oral agreeyieyit converting mortgage 
hy conditional sale into an usufructuary mortgage could not be proved. 

2. 0 XLT, t . 2^ C. P. C Act V of 1908 — Where a case is remanded, 
the Jud£>'e of the Court to whom the case is returned has authority to form 
his own conclusions iriespective of any finding arrived at by his predecessor 
at the original trial in respect of matters which were not touched by tlie 
Appellate Court. 

14 0. C. 327. 

Appeal-^ Potcer of Appellate Couit to admit fresh evidence — 0. XLI^ r. 27 
C. P. 0 {V of 1908 ) 

1. An Appellate Court can admit fresh evidence in appeal if it is satis- 
fied that the party wialiing to produce the evidence was unable, through 
no fault of his, to produce it at the trial of the case. Tn such a case, the 
Appellate Court would be justified in taking action under 0. XLI, r, 27, at 
the request of a party. 

2. The rule for admitting fresh evidence is not confined merely to 
oases where the court desires to call for fresh evidence suo motu,. 


14 0, C. 332. 

Suit for arrears of rent — Peclaration of title — In a suit for recovery of rent, 
it is not necessary for the plaintiff to ask for a specific [declaration of his 
title. A plaintiff may be entitled to claim rent even if his prayer for a 
declaration of title were barred by limitation. 

Pes judicata — In ex-parte decrees — The doctrine of res judicata applies to 
decree passed expnrte, provided it is possible to ascertain precisely what 
matter were involved in the exparte decree passed by the Couit. 

A decree for lent involves the decision of the question that the plaintiff 
is entitled to recover rent, since it always decides the rent is payable to the 
plaintiff by the defendant. 
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“W^here a decre© for rent has been passed within 12 years 
before the institution of a subsequent suit for arrears of rent, the subsequent 
suit for arrears of rent, the subsequent claim for rent is not barred by time 
although the previous decree was not executed. 


14 0. C. 335. 

1. Bight to receive Bahyak — That, whether or not the right to receive 
Bahyak is heritable or transferable, a right of possession such as is conferred 
by the Settlement decree is neither heritable nor transferable. 

2. Under-proprietary right—S. 3 (8) and (9) Oudh Rent Act — S. 4(15) 
Act III of 3901 — That having regard to the language of the decree as a whole 
the right of the defendants did not amount to an iinder-propT’ietary right as 
defined in the Oudh Rent Act and the United Provinces Land Revenue Act 
(III of 1901) 

3. Jurisdiction— That a Civil Court has no jurisdiction to make a decla- 
ration that a person is a “ mere thekadar ” as such declaration amounts to a 
determination of the class of tenancy which is exclusively within the cogni- 
zance of the Revenue Court. 

Note. 

(1) K»”“23 1. C. 231-~A cash dahyak right does not necessarily carry a 

right to posses.sion. 


14 0. C. 343. 

Caveat emptor, appli capability of -This rule has no application in India 
in the case of ordinary sales of goods by private contract 

Responsibility of attaching creditor — In India an attachment is made at 
the risk of the attaching creditor and he is responsible for any results 
which can be traced to an unlawful attachment carried out upon applications 
made by him. 

Warranty in case of execution sales — In such sales there is no warranty 
;iven by the Court, but there is a warranty by the decree-holder that the, 
property does belong to the judgment-debtor. 

Stranger need not set aside sale — A stranger whose property is sold 
behind his back without any authority does not need to have the sale set 
iside. 

Suit to recover purchase money from the decree-holder. — Where the decree* 
holder pointed to a carriage as the property of the judgment debtor which 
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was there upon attached and at the sale was purchased by the plaintifEs’ 
predecessor in title but subsequently on a suit brought by a third person 
claiming the carriage it was decreed to him and the purchaser lost it. 

Heldy that the plaintiff was entitled to recover the purchase money from 
the decree-holder. 

Bevisional 'power — S, 25 Provincial Small Came Courts Act — It is no 
doubt advisable that the High Court should in exceptional cases assert a 
general power of revision in suits tried by Small Cause Courts wliere the 
decision arrived at appears to be capricious or pervei^e or arrived at in the 
defiance of well known principles of law. But it is not at all an adequate 
ground for interference under S. 25, Provincial Small Cause Courts Act, 
that the presiding judge of tlie Small Cause Court, had before him for 
determination a doubtful issue of law and his decision is one which this 
Court might not have been prepared to affirm if the matter had come before 
it in a second appeal. 

14 0. C. 366. 

Deed of trusty conduct of trustee after execution of — The conduct of trus- 
tees, as manifested after the execution of the deed of trust and misconduct 
on their part or neglect to perform their duties, cannot be put forward as 
a valid reason for holding that the author of the trust had no intention of 
acting seriously, or for determining his intention at the time when he exe- 
cuted the deed of trust. 

Mahomed an La%v . — S 3 (6) Oudh haws Act — The Mahomedan Law does 
not apply to trusts— The term “gift ” as used in the section cannot be inter- 
preted so as include the trust. 

S. 4 Trusts Act — Dower debt — The discharge of a dower debt, due from 
the settlor to his wife, and the prevention of future disputes and litigation 
between the members of the settlor’s family, are not in any sense unlawful 

S. 6 Trusts Act. — The physical delivery of property, in addition to the 
execution of a registered instrument of transfer, is not necessary to effect a 
valid trust under S. 6 Trusts Act. 

Construction — In construing family settlements Courts are to ascertain 
the real meaning of the parties to the transaction ; and when that meaning 
has been asceitained, if it appears that the whole plan cannot be carried 
out but that a part of it can, effect is to be given to that part. 

The Uules in English Coutfs not applicable — The rule established in 
English Courts for construing English documents are not, as such, applicable 
to transactions between natives of this country. 
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Minimum dower, — In the case of shiasy there appears to be no fixed legal 
minimum for dower though in the case of aunnis there is some authority for 
saying that the minimum amount is 10 dirms 

15 0. a 1. 

Pre emption 

Sale of mortgage. — A document, which on the face of it, is a document 
of mortgage, cannot be construed as a deed of sale or deed of contract for 
sale merely because its terms are such as to render it improbable that the 
redemption will ever take place Pre-emption canrot be decreed in such 
case. Where, however, it is proved that transaction was in fact a sale, 
although attempt had been made to cloak the real nature of the transaction 
by executing a deed of mortgage subsequent to the contract of sale, pre-emp- 
tion will be allowed. 

Notes. 

B. —16 0. C. 9 — The fact that it is highly improbable that a mortgage would 
be redeemed would not make it any the less a mortgage, for it is 
capable of redemption, however, remote the chance. 

B. — 2 I. 0. 69 — Extrinsic evidence to show real nature of transaction. — A 
barred debt is a good consideration for sale 

15 0. C. 7. 

1. Malwmedan Law — Hanafi — Oift invalid if right in abeyance, — In the 
case of aMohamedan, subject to the Hanafi law, present ownership on the 
part of a donor is an essential condition precedent to a valid gift by him. 
Such a person cannot make a valid gift of a right which at the time is in 
abeyance. 

2. Limitation. — Once it be found that the plaintiff has acquired by in- 
heritance a right to a share in the equity of redemption in respect of the 
mortgaged property, his case falls within 60 years rule of limitation. 


15 0.C. 22. 

Eeafudicata. 

Appeal against only one out of two decrees . — Where two decrees have been 
passed and both 6f them require to be set aside in order to give the dissatis- 
fied party the relief which he seeks, but an appeal is filed against only one 
decree while the other is allowed to become final, the latter operates as res 
judicata in appeal against the former. 
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Note, 

Digt^ 21 I. C. 264 — Where a second appeal was preferred only against one 

of the two decrees made in cross appeals disposed of by a single 
Judgment and the matter at issue in the second appeal was not 
directly and substantially at issue in the appeal left intact : Heldy 
that there had been no final decision of the question raised in the 
second appeal so as to operate as res judicata against the hearing of 
that appeal. 


16 0. C. 25. 

1 . Construction of document — Sale (f share excluding sir bila lagan. 
Where a person made a sale of his share “ ha istisnae sir 30 higha kham 
nambarhai zail bila lagan" and it was admitted that the purchaser paid the 
revenue for the whole ghare Held, that the reservation of rent excluded 
the notion that the vendor remained proprietor of the sir plots and the 
stipulation was merely a contract between the parties that the vendor was 
to remain in possession of the land free of rent. 

2. Covenant by vendor to pay rent if subsequently assessed — Contract to 
idemnifij Art. 83 Sch. I — Jjimitation Act — Where the vendor in a sale-deed 
in respect of certain lands held free of rent makes a covenant agreeing to pay 
rent in case any rent is subsequently assessed on it and decreed against the 
the vendee, a claim by the vendee to recover the rent assessed on the land 
and decreed against him is a claim upon a contract to ideranify and is 
governed by Art. 83. 


15 0. a 33. 

S. lOd (2) ; 0. XU, r. 33 ; 0. XLIII, r. 1 («) C. P, 0. Act V of 1908. 

1 . Appeal against order of remand — Decision of first Court on remand no 
bar to appeal — Where a Court of first appeal, remands the case for decision 
on the merits, and there is an appeal against the order of remands, the fact 
of the case being decided by the Court of first instance in accordance with 
the remand order before the appeal comes on for hearing, is no bar to ite 
being heard and disposed of. 

2. Power of the Court of appeal against order of Such Court has 

power not only to decide whether the order of remand is in accordance with 
law or not but also whether the decision is correct* or not and to dispose ot 
the suit accordingly. 
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3. Position of grove-holder of long standing — Settlement Circular No. 63 
of 1863 has not the force of law and the position of a grove-holder who has 
been in possession of the trees of a grove foi a long period, whether he be a 
mere tenant or one of the old proprietary body, is not, in respect of under- 
proprietary rights, in any way different from that of any other person who 
claims those rights. 

4. Claim for nnder-p'op let ary right — A claimant to under-proprietary 
rights on the basis of prescription is bound to prove his claim according to 
the provisions of the Oudh Sub-Settlement Act (XXVI of 1866). 

Note, 

(4) B, — 22 1. C. 125— ’Under rule 10 of the Oudh Sub-Settlement Act, 
(XXVI of 1866), a former proprietor, who is not entitled to a 
sub-Settlement, can claim an uiider-propriotary right in respect 
of the land held by him as Sir or nankar w'beahe was in proprie- 
tary possession of the same wdthin the period of limitation, either 
by himself or by some other person or persons from whom his 
title is derived 


15 0, C. 39. 

Adverse possession — Mortgagee denying right of redemption. 

That in the absence of acquiescence, amounting to a release of interest 
in the equity of redemption, the mortgagee’s possession could not become 
adverse by the mere assertion or declaration on the part of the mortgagee 
that he held the land as a purchaser from the rightful heir. 


15 0. C. 43. 

Appeal against an order of remand — Onler of remand carried ont no bar to appeal 
— S. 105 (2), 0. XLI, r. 23 ; 0. XLIIf r. 1 {w) 0. P. 0. {V of 1908). 

The fact that before the appeal against the order of remand is filed^ 
the order of remand has already been carried out, is no bar to the hearing 
of the appeal. 

Note 

Vide.— 15 0. C. 33 


16 0. C. 45. 

Res judicata — Suit fo 7 tent . — Where a former suit for arrears of rent 
brought by the plaintiff against the defendant was dismissed on the ground 
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that tlie plaintiff had failed to prove the defendant to be a tenant at will ; 
Hehlf that it did not operate as res-judicata to bar a subsequent suit for 
recovery of rent for the same period against the defendant as an ex-proprietary 
tenant. 

2. Ex-proprietaiy tenant^ s liability to pay rent fixed. — Such tenant is liable 
to pay rent from the date on which the ex-proprietary tenancy arises. 

15 0. C. 49 (P. C.) 

Mahomedan Law, 

1. Guardians of minor. — The care of the minor’s property would devolve 
first on the father and his executor, next on the paternal grand-father and his 
executor, and failing these, the right of nominating a guardian would vest in 
the ruling power and its administration 

2. Brothers — The brothers of a minor have no right whatever to act 
except under the authority of an appointment by the Court 

3. Unauthorized guardian — The situation of an unauthorised guardian is 
not bettered by describing him as a “ de facto ” guardian. He may, by his 
de facto guardianship, assume important responsibilities in relation to the 
minor’s property, but he cannot thereby clothe himself with legal power to 
sell it. 

4. Art 44, i4i 6cli. // Limilaiiou Act. — Art 44 prescribes a period of 
3 years within which a wind who has attained majority may set aside a sale 
made by his guardian, the time running from the date of the ward’s majority. 
But this provi^don has no application to a case where the sale is effected, not 
by a guardian, but by a wholly unauthorized person In such a case a suit 
for possession of the property by the ward would be governed by art 144. 

Notes. 

(2) R. — Iff O. 0. 119 — A brother had no authority to deal with the property 

of a minor. 

(3) R, — 17 0. C. 52 — Suit by a minor 3 years after his attaining majority 

for possession of land sold by his guardian his minority barred by 
time. 


15 0. C. 65. 

Application for leave to appeal to Privy Council — Ss. 109 , 110, 111, sch, 11 
para 21 (2) 0. P. 0. Act V of 1908. 

In a case the value of the subject matter of which is Rs. 10,000, and the 
High Court has reversed the decision of the lower Court, an applicant is 
entitled to a certificate for leave to appeal to the Privy Council. 
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The certificate cannot be refused on the ground that in accordance with 
the provision of the Code of Civil Procedure, no appeal lies against a judg- 
ment pronounced in accordance with an award and a decree following it. 
Such provisions only affect the appeals in India and do not affect the appeals 
to His Majisty in Council. 


15 0. C. 58. 

S. 12 StaiH'p Act — Cancellation of adhesive stamp — Lines drawn ow.— Where 
an adhesive stamp on a pro-note or a receipt was cancelled by drawing 
lines across it in different directions, each line extending more or less 
beyond the edges of the stamp on to the paper on which the document 
was written : Heldj that cancellation had been effected in a sufficiently effec- 
tual manner. 

Burden of proof — Want of consideration . — When a document is admitted 
in evidence, and its execution is either admitted by the defendant or proved 
against him and the receipt of consideration is acknowledged therein, the 
burden would be upon the defendant to prove the want of consideration. 


15 0. C. 67. 

1. S, 6 {h) and (f) Transfer of Property Act . — Restriction imposed hy 
Legislature and that hy decree or contract — The interests which are declared 
inalienable by S. 6 (I) are particular interests which have been created by 
statutes enacted to regulate the relations between landlord and tenant. 
An interest conferred by a decree is not covered by 8 6 (1). 

The transfer of a non -transferable right in laud conferred by a decree 
does not fall within the scope of S. 6 (h) of the Act. 

2. Transferor' cannot plead invalidity . — Where there is a decree settling 
the rights of two parties, which contains a provision that one of them shall 
not alienate the property which he has got from the other, the presumption 
is that the condition against alienation is inserted for the benefit of the other 
party. The latter may waive the benefit of the condition, and if he elects to 
do so by giving his cdnsent to a transfer, the transaction is valid. 

It is not com^tent to a transfer of a non-transferable interest, conferred 
by a decree, to raise the plea that the transfer is void. 

3. Attestation of deed^Notice — Although the mere attestation of a deed 
does not import notice of its contents, yet where a superior proprietor attests 
a deed of gift, being aware of its provisions, and recognises the donee as the 
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transferee of the' property, it will be inferred that he give his consent to the 
transfer. Such a consent given by the superior landlord is binding on 
his son. 

4». Ahandoyhnient of heritable interest, — To constitute abandonment of a 
heritable, though non -transferable interest in land, there must be the clearest 
evidence of an intention to abandon Abandonment cannot be inferred from 
the mere fact that there has been no active assertion of the right during the 
short period which has intervened since the right came into existence. 

Note, 

(2) B ,-—18 I. C 383. — The prohibition against transfer is for the benefit 
of the superior proprietor only, and the transfer would be valid 
if made with his consent. 


15 0. C. 78. 

1. 8, 2 (d), 0. F7/J, r. 10 0. P. 0. Act V of 1908--Courf8 power to 
pronounce judgment when written statement not filed, — Where no written state- 
ment was filed and the Court decreed the claim without going into the 
meiits of the case or stating the grounds of his order decreeing the claim 
heldf that the order was not a judgment. 

2. Revision — Material irregularity, — That the order of the Court decree- 
ing the claim without going into the merits of the case was material irre- 
gularity and illegal. 


15 0. C. 81. 

1. 0. Ily r. 2 0. P. G. (F of 1908) — Subsequent suit for a share tn the 
property not included in the general suit for partition — That O. II r, 2 was no 
bar to subsequent suit. 

2. Property held by members of a family jointly with a stranger cannot 
be included in a general suit for paitition. 


15 0. C. 91. 

Position of grove^holder^-^ Position of licensor and licensee— “IVajib’uharz, 

1. That the position of a grove-holder in a case like the present was 
that of a licensee entitled to use, for certain purposes, land belonging to the 
proprietor who was licensor. 

2. Lease — Forfeiture o/— According to the general principles of law 
applicable to lease, the forfeiture of a lease is not involved in the case of the 
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breach of any condition for which forfeiture is not presci*ibed as the proper 
penalty under the terms of the lease or agreement under which the lessee 
holds. There is no season why a similar principle should apply to the case 
of a licensor and licensee generally. 

3. There is an essential distinction between a transfer hy way of lease or 
mortynye and a ti'ansfer by way of sale in which case different consideration 
would apply. 


16 0. C. 99. 

Construction of a decree — Declaratory decree — S 47 C. P, 0, Act V of 1908-- 
Mortgage of Navkar rights — Mortgagee's i ight to enforce payment against 
Talukdar. 

The plaintiffs brought the present suit against the defendant Talukdar 
for recovery of the amount of nankar for 6 years on the basis of the mort- 
gages. The representative of mortgagor was not impleaded as defendant in 
the case 

The relevant part of the judgment of the Settlement Court was as 
follows: — “ Ordered that the claim of the plaintiff for receipt of Rs 240 

per annum against the defendant be decreed The plaintiff will recover 

Rs. 240 per annum in execution of the decree.” 

2. Held, 1 that on a proper construction it must be held that the 
decree was merely declaratory and that the suit was not barred by S. 47 
C. P. C. The mere addition of the direction that the nankar was to be 
realized on the execution side would not alter its character a.s a declaratory 
decree. 

2. That the fact of the defendant Talukdar being no party to the 
deed of mortgage was no bar to the plaintiffs enforcing payment against tlie 
defendant. 


15 0. am. 

Minor — Arts 127, 144 Limitation Act — Joint family property passing to a stranger 
hy sale. 

A suit by B to recover possession of property conveyed by his guardians 
on the allegation that the sale was made for a fictitious price without any 
legal necessity during his minority was held to be governed by ai t 144. 

2. The word “ share^ in art 127 is used as a verb , — The suit contemplated 
by art. 127 is a suit by a member of a joint family against members of the 
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joint family to be restored to joint enjoyment on the allegation of having 
been unlawfully excluded from it The article does not apply to a suit where 
the alleged family property has passed by sale to a stranger. 

Note. 

(2) R. — 15 0. C. 397 — Where the members of the family become divided in 
status, no member has a right on behalf of others to recover any 
debt due to the family, and if it is so recovered it is not joint 
family property, so as to entitle another member to recover his 
share by partition vvitliin the period provi’ded by art. 127. The 
article applicable in such a case is art 62. 

15 0. C. 117. 

8s 25, 25, 27 'E.vcise Art — Shops for sale of drugs closed hy order of Collector 
— Suit hy licensee — Jurisdiction of Civil Conit . — The appellant obtained a farm 
including 90 shops for the sale of drugs One of these shops having been 
closed by order of the Oollectoi* under iiistructions from the Excise Com- 
missioner, the appellant sued the Secretary of State for loss arising from 
breach of contract. 

Held, that the Civil Courts had no jurisdiction to entertain the suit and 
that the appellant’s sole remedy was to rely on the Chief Revenue authority 
for such compensation as that authority thought fit to award. 

15 0. C. 122. 

Beversioner — Validity of tiansfer of expectancy'— 8 6{a) Transfer of property Act 

A reversioner sued for a declaration that the mortgage would not affect 
his rights in respect of the property after the widow’s death. The suit was 
withdrawn in consequence of a compromise whereby it was agreed that during 
her life time the widow would get from the mortgagee a certain sum as her 
maintenance, while tlie rest of the profits of the property would be divided 
between the reversioner and the mortgagee and that after the death of the 
widow the reversioner and the mortgagee would divide the property in equal 
shares : — 

Held, that the agreement amounted to a transfer of an expectancy by the 
reversioner and was, therefore, invalid. 

15 0. C. 127. 

Mahomedan Lair . — Wij'e's right under Sunni Laiv to refuse to surrender 
her person in spite of consummation . — Under the Sunni Law, a wife has the 
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right to refuse to surrender her person to her husband, in spite of consum- 
mation of marriage, so long as the prompt dower remains unpaid. 

Decree for prompt dower passed hy a competent Court out of Oudh^S, 5 
Oudh Laivs Act. — Where a decree fixing the amount of prompt dower was 
passed by a competent Court out of Oudh. lleldf that the question could 
not be re-opened by the Oudh Courts and S 5 Oudh Laws Act had no 
application to the case as the matter had passed out of the stage of contract 
and dower had become a debt of record. 

15 0, a 153. 

S. 3 Majority Act {TX of 1876) — Appointment of Guardian cancelled in appeal 

age of Majority . — 

Where an order appointing a guardian is made but is subsequently 
cancelled by the appellate Couit, in law Ihere is virtually no appointment 
of any guardian at all. The case must be treated as if no order had ever 
been made and in such a case the age of majority must be deemed to be 
18 years and not 21. 

16 0. C. 159. 

Mahomedan Laiv — Shia ^ Restitution of Conjugal rights — 

1. Jurisdiction of Civil Com ts. — The Civil Courts of India have suc- 
ceeded to the duties which under the Mahomedan Law were discharged by 
the Kazi or at his instance by the umpires, and hence the Court have the 
same jurisdiction. 

2. Cruelty as defence. — Cruelty on the part of a husband is a good and 
valid defence to a suit by him for restitution of conjugal rights, even when 
the parties are Mahomedan Shias 

3. Legal Cruelty. — There must be actual violence of such a character 
as to endanger personal health oi* safety, or there must be a reasonable 
apprehension of it. 

4. Apprehension oj danger. — Where the wife obtained a decree for 
possession of her property transferred by her husband during her minority 
to his own brothers and in execution of her decree for cost got a warrant 
of arrest issued against her husband and the brother of her husband living 
with his husband raided her house and beat her, and the husband in a letter 
charged his wife with the murder of her child and for prostitution. 

Meld (a) that there was ground for apprehension of danger to the health 
and safety of the wife ; 
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(b) That the object of the husband v as not to resume happy connu- 

bial relations but to get bis wife in his power with no friendly 
motive to her ; 

(c) That the facts established legal cruelly on the part of the husband 

and consequently, his suit for restitution conjugal rights must 
be dismissed. 


15 0. C. 170, 

Im'provement — Landlord and tenant , — 

1 * Suit for mandatory Injunction — Such suit, to restrain a tenant from 
the construction of a well upon his holding, merely upon the ground that 
such construction was being effected without his consent or against his will, 
is not maintainable. The landlord must allege and prove some sort of damage 
to himself and further that the damage is of such a nature that the equities 
of the case would not be met by pecuniary compensation. 

2. It is contrary to the policy of the Oudh Rent Act that the interference 
of the Civil Courts should be invoked upon an allegation that the tenant 
is using the land in a manner not approved of by his landlord 

3. Presumption — It cannot be presumed that the construction of a well 
upon a holding is likely to be destructive or permanently injurious to the 
same or is on the face of it an act amounting to the use of the land for a 
purpose other than that for which it was leased. 

4*, Provisions of Oudh Rent Act not applying to a case — S. 108 Transfer of 
Property Act . — Where it appears doubtful that the provisions of the Oudh 
Rent Act do not completely cover a case, the Court may resort to the general 
principles laid down in S. 108 Transfer of Property Act. 

5. S, 23 Oudh Rent — The section contemplates the possibility of a 
tenant’s making an improvement upon his holding without tlie consent of his 
landlord. ’J'he only result of not following the procedure prescribed by the 
act is that the tenant is not entitled to claim compensation for improvements 
effected without the written consent of the landlord 

15 0. a 177, 

Sanction to prosecute — S. 195 Cr, P, G. 

1 . Jurisdiction of High Court . — A High Court has jurisdiction to extend 
the period of 6 months for which a sanction granted by a subordinate Court, 
may remain in force, even though such extension is granted after the period 
of 6 months has expired, 
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2. Extension of period — Where sanction is granted to a private person, 
and the District Magistrate, within whoso jurisdiction the offence has been 
committed, desires to take cognizance of tlie offence, the latter can move the 
court to extend the prescribed period of 6 months. 

3 Proof. — Upon a complaint being* filed on the strength of the sanction 
as it stands, it will be for the prosecution to satisfy the court that the sanc- 
tion is not being taken advantage of by the District Magistrate against the 
wish or without the authority of the person in whose favour it was originally 
granted. 

15 0. C. 183. 

1. Wild animal when it can he property of pursuer. — In order to render 
an animal /erae naturae the property of any person, there must be a complete 
capture, the result of which is to reduce the animal completely into possession. 
Mere pursuit, short of capture, will not do, and so long as it is possible for 
the animal to escape, it cannot be said that there is such a reduction into 
possession as makes the animal the property of the pursuer, The mere fact 
of the accused’s dog overtaking an animal and pulling it down, does not 
preclude the possibility of escape so as to make the animal his 2>roperty. 

2. TJnlaioful assembly — Member of^ lyi^ng nncouhcious from the outset^ not 
charged with offence committed by others during his unconscious state — Ss. 148 j 
149, 304 Penal Oode — Held, that the accused who was lying unconscious, 
could not be considered a member of the unlawful assembly at the time the 
offence of culpable homicide was committed and was, therefore, not liable to 
conviction on this charge. 

15 0. C. 192. 

1. S. 15 Contract Act — Coercion . — Under S. 15 a threat amounting to 
coercion need not necessarily proceed from a party to the contract 

2. Duress applicability of English and Indian Lazo. — The law which is 
to be applied in India is to be sought in S. 15 Contract Act and not in English 
text books. 

3. Proof of coercion. — A person who sets up a plea of coercion based 
upon threat has to establish three things, viz — 

(a) that the threat was uttered; 

(h) that it was a threat to commit an act forbidden by the Indian 
Penal Code ; and 

(c) that the threat was uttered with the intention of causing the 
plaintiff to enter into the agreement complained of. 
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4. Mere threat to bring criiiimnl charge^ not coercdon . — A mere threat to 
bring a criminal charge does not amount to coercion, aa it is not per 8e an 
act forbidden by the Penal Code. Such an act could only be forbidden if it 
amounted to a threat to bring a false charge 


15 0. C. 202. 

1. S. 92, 0. XXXIir C P, C (V of 1908)— Trust propetiy— Pauper-- 
Plaintiffs suing under S 92 cannot be allowed to iile their suit as paupers. 
0, ;^XXIII C. P. C. cannot be combined with S 92 C. P. C. 

2. Validity of sanction granted by Legal Remembrancer — The permission 
granted cannot be a good permission until at the time of granting it, the 
fact that the plaintiffs were paupers had been brought to the notice of the 
Legal lleinembrancer 

3. “ Pei sons interested ” — Pujaii of a temple — A person having an interest 
in the trust must be a person having an interest in its due and proper 
admniistiation — X piijari oi o. temple can fairly be presumed to have 
interest in the trust 


15 0. C. 211. 

1, Estoppel — An' auction pm chase, subject to a mortgage — A person, who 
purchases pi’opoity at an auction sale subject to a proir mortgage, is estopped 
from challenging the mortgage on the ground of the failure of consideration 
or undue influence. 

2. P III chase t of a mere equity of redemption a'^ distinguished from a pur- 
chaser of the property — A distinction must be drawn between the case of a 
purchaser who buys property not subject to a mortgage but with notice of a 
mortgage and subject to such risks as tlie notice may involve, and the case of 
a person who purchases property which is declared to be subject to prior 
mortgages In the former case tlio Court doe? not decide whether the mort- 
gage subsist or not. If there is in reality a subsisting mortgage, the pur- 
chaser has to redeem it. 

If on the other hand, the mortgage specified in the proclamation of sale, 
is a fictitious mortgage or did not subsist at the date of the sale by reason of 
its having been previously discharged by payment, the purchaser acquires the 
property free from liability for the mortgage. 

When the sale is held subject to a mortgage, the purchaser does not get 
any greater right than the right of redeeming the mortgage. 
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Flea of 'priority — Where property is sold in accordance with a decree for 
sale on mortgage, the purchaser of the property cannot raise a plea of 
priority, in respect of the morgage, not set up by the mortgagee in his suit 
for sale. 

Flea of want of consideration — Barden of proof. — If purchaser raises a 
plea as to want of consideration, the burden of establishing it would be upon 
him. 

Flea of undue inHaence. — Where the mortgagor himself has raised the 
plea as to undue influence or as to the bargain being uU-conscionable, the 
purchaser, who has purchased the property subject to such a mortgage, can- 
not take those pleas and ask the Court to reduce the interest on the ground 
of its being a hard bargain 

16 0. C. 223. 

Hindu Laiv . — 

Partition between co-toidotvs alone — Fevers ionef'\s interest to he safe-guarded 
Hohen reversioner a party. — Where the reversioner is a party to the suit, he is 
entitled to ask the Court to safe guard his interest against possible acts of 
waste by the widows, provided always that he can show reasonable ground 
for apprehending the same. 

Debts due to husband^ form part of unalienable corpus. — The principal of 
the debts due to the husband and inherited )>y the widow forms part of the 
corpus of the estate over which the widow’s power of disposal is not 
unlimited. 

15 0. C. 234. 

1. S. 115 0. XXIyU 2 G F. G (V of 1908) — Effect of uncertified payment 
for purposes of limitation. — A payment or adjustment, not certified or 
recorded in the manner prescribed by O XXI, r 2, cannot be recognized by 
tho court executing the decree for the purposes of limitation. 

2. Wrong decision on a point of law — Revision. — Whereby deciding a point 
of law erroneously, the Judge does what the law forbids him to do, his action 
amounts to an illegality which is liable to be corrected in revision. 

15 0. C. 239. 

Mortgagee's right to possession on default of payment not affected by suhse* 
quent lease — That a mortgagor cannot by executing a lease subsequent to the 
date of mortgage affect the rights of the mortgagee under the contract and 
Buch lessee cannot defeat the mortgagee’s right to take possession. 
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15 0* C* 244, 

Hindu Law 

1. 'Bight of member of an undivided famihj to sue for his share of iirofits. 
Although a member of a joint family has a right to ask for a statement of 
account from the manager, yet he is not entitled to sue the manager for any 
money relief on account of his share His remedy is only by a suit for 
partition, 

15 0. C. 253. 

0. XL/, rr. 27, 29 0. P. 0, (F of 1908) — Additional evidence in appeal. 

Before an Appellate Court admits additional evidence, it should record 
separately its reasons for the admission of such evidence except for very 
special reasons, further evidence vshould not be admitted in a court of appeal. 
The fact that such evidence proves a very important point would not be a 
sufficient reason. 

Where further evidence is admitted in appeal the opposite party is 
entitled to ask the Judge to receive any evidence which he can produce to 
rebut it. 


15 0.C. 257. 

Mahomedan Law — Widoic^s possession in lieu of dower — Bight of husband's heir 
to oust her. 

Where the widow is proved to have obtained possession of her husband’s 
property after his death peacefully, (juietly and without fraud in lieu of her 
unsatisfied dower debt, his legal heirs are not entitled to oust her until that 
debt has been satisfied. 


15 0. C, 263. 

Ss. no, 122 Or. P. G. 

1. Jomt trial — Where a number of persons are tried jointly under 
S. 110 Or P. C. it is incumbent upon the Magistrate to exercise great care 
and caution in dealing with the evidence and to insist that definite evidence 
be given against each person who is charged. 

2. Proof — Where the evidence amounted to nothing more than that 
some persons said to be of bad character had been seen at the kothar where 
the accused did his work : Held, that it did not justify the Magistrate in 
holding that the accused was a dangerous dacoit and extortioner and habitual 
protector and harbourer of thieves. 
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3. Sureties — That the Magistrates have no authority to reject sureties 
merely upon an unfavourable report of the Police, 


15 0. C. 270 (P. C.) 

Hindu Law — Will — Construction — Rindn lady — Ahsohite or life interest — 
Potver to a'p’point an heir. 

Where a testator under his will dii’octed that his daughter is to remain 
in possession and occupation of the property and invested her with the power 
of appointing an heir either in her lifetime or by will 7?r/d, that the word 
“ heir ” means heir to the testator Held further, that under the above will 
their is no estate at all, either absolute or for life, given to the lady, in terms. 


15 0. C. 271 (P. C.) 

1. Deed executed by pa'tdali na'-hin lady — Burden of proof — In deeds exe- 
cuted by a pardali nashin lady, there is no presumption that she intelligently 
understood what she was doing and the onus of proving that she knew what 
she was doing is on one who asserts the valid execution of such deed. 

The strongest and most satisfactory proof ought to he given by the 
person who claims under a sale or gift from a pardah nashin lady that the 
transaction is a real and hona fide one and fully understood by the lady whose 
property was dealt with. 

2. Privy Council Appeal — S.596G P G. — S.llOO P. C. (V of 1908) 
— The Privy Council will not distui'b concurrent findings of fact on the 
ground that in the course of the judgment of the first Court, certain 
materials of a most elementary character foi’ arriving at a conclusion had 
not been set out in the narrative contained in the judgment. 


15 0, C. 278 P. C. 

iS. 114 (g) Evidence Act — Presumption — P roduciion of document with endorse^ 
ment of payment. 

Suspicion, though a ground for scrutiny, cannot be made the foundation 
of a decision. 

The production of a bond with an endorsement of payment, casta upon 
the plaintiff the burden of proving that the debt is still outstanding, i. e., 
that the bond came into defendant’s hands by dishonest means, and that the 
signatures to the endorsement are either forgeries or un-authorized. 
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15 0. C. 285 (P. C.) 

Mortgage — Equity of redemption — Subsequent arrangement qualifying right to 
redeem — Clog on the equity of redemption suit for redemption. 

Certain land was mortgaged and some years after another agreement 
was entered into whereby the equity of redemption was subjected to the 
condition that the land in suit would not be redeemed so long as a small 
annuity was paid. 

Held.) that there was nothing which rendered su5h an agreement as bad 
in law, even though it operated to clog the equity of redemption. 

There is nothing in law to prevent the parties to a mortgage from 
coming to any arrangement afterwards qualifying the right to redeem. 

That as it was not alleged that there was any breach of the covenan|;s 
contained in the deed of compromise, ihe suit for redemption was rightly 
dismissed. 


15 0. C. 289. 

Ex'parte decree., setting aside of — Meaning of ** executing process for enforcing 
judgment Attachment of debt due to judgment-debtor Notice — Art. 164 

sch II Limitation Act—S 268 G. P. 0.«0 XXI, r. 4G O.’p. 0. {V of 
1908). 

Where a decree holder, who had obtained a decree ex-parte^ applied for 
execution of the decree by attachment of ceitain money held in deposit by the 
decree holder on behalf of the judgment debtor and the money in question 
was attached, though no notice had been issued to the judgment debtor 
according to the provisions of S. 268 

Held (1) that the attachment was an execution of process for enforcing 
the judgment Avhich set time running under art 164. 

(2) That the money attached being moveable property, not in posses- 
sion of the judgment-debtor, it was only necessary to give notice to the 
person in possession of the same, and as the decree holder was in possession 
of the money, no notice was necessary. 

15 0, C. 291. 

Mortgagor and Mortgagee — Lease by mortgagee in favour of mortgagor for the 
mm'tgaged property — Suit for rent of mortgaged property. 

If a mortgagee chooses to put the mortgagor in possession of the mort- 
gaged premises on payment of rent, the mortgagee is at perfect liberty to 



522 “digest and esay refebencer.” 

recover the arrears of such rent as arrears of rent, and it is not necessary 
for the mortgagee to include these sums in a suit upon the deed of mortgage. 

15 0. C. 294. 

Buie 10 sell. II 0. P. P. (F of 1908) — Notice of filing a ivmd to 'parties. 

The provisions of the rule are moandatory and the Court must give notice 
to the parties. 


15 0. C. 295. 

). Suit by lessee against tenant for arrears of rent. — That the lessee was 
entitled to obtain decrees, in as much as the relation of landlord and tenant 
had not ceased between the lessee and the tenants in as ranch as the lessee 
had not been, in due course of law, ejected and the lease only provided for 
re-entry in case the lessee agreed to give up the possession and not for 
re-entry by force. 

2. S. 138 On dll Bent Act — Lessor ivhen to hr impleaded in lessee* s suit 
against tenant. — This section had no application to the facts of the case, and 
the talukdar had no right to be joined as a defendant in the plaintiff’s suit. 
The inquiry contemplated by S 138 is an inquiry relating to a period prior 
to that for which rent is claimed 

3. Question of fact, — The question whether a legal light had determined 
is a question of law and not of fact and a decision on such point is open to 
second appeal. 

4. Lease — Result of breach of covenent — If a lease reserves to the lessor 
the right of entry in case of a breach of a covenant, the result of a breach is 
at best to confer upon the lessor the right of re-entry and not to entitle the 
lessor to make a forcible entry. If the lessee resists the exercise of the right 
to re-enter, the lessor’s only remedy is to enforce his right to re-enter by a 
suit in ejectment. 

6. Applicahilily of rule of licefise to lease — A license by a tenant to a 
landlord to eject him without process of law is void and can be no answer to 
a charge of forcible entry 

15 0. C. 301. 

Jurisdiction-^Bffect of partition proceedings — Recorded co-sharer alone can join 
in partition proceedings — S. 233 (k) U. P. Land Revenue Act {III of 1901). 

That a suit by a cosharer for possession of his share on a plot of land 
which one of the recorded cosharers had transferred in favour of a third per- 
son, who was admittedly not a recorded cosharer, is cognizable by the Civil 
Court 
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15 0. C. 304. 

Revision addition of party — Meaning of ** case ” — S, 116 , O. I rr. 5, 10 ; 0, VII, 
r. 1 G. P. 0, (Vof 19US).-- 

Where a Court has acted illegally and improperly in impleading a person 
as a defendant on allegations which show no cause of action against him, the 
High Court can interfere in revision against such an order. 

Proceedings under 0. I, r. 10 must, for the purposes of S. 115 be deemed 
to be separate proceedings and once an order passed on an application 
made under that rule and is disposed of, the proceedings amount to a case 
which has been decided. 


15 0. C. 311. 

S. 127 Ottdh Rent Art-Tenant, holding on after formal ejectment — That the 
provisions of S 127 could not apply to such a case 

15 0. C. 314. 

iS. 2 (d) Contract Act — ConUdeiatum — Forhenutnce to piosccnte appeal 

A forbearance to continue an appeal against a person on that person’s 
brother agreeing to pay the amount claimed in appeal is a good consideration. 

15 0. C. 317. 

S. 9 Specific Relief Act — Suit in ejectment by licensee against trespasser. 

A licensee of land, if dispossessed by a tiospasser, is entitled to main- 
tain not merely a suit under S 9, but also a regular suit on the basis of his 
title as lessee 


15 0. C. 319. 

S, 26 Provincial Small Cause CoutL^ Act (^IX of 1877) — Revision whether a 
question of limit at ion a good ground for revision 
An error by a Small Cause Court on a question of limitation does not 
justify interference by tbe High Court under the section. 

15 0. C. 321. 

1. Person subject to delusion — That the accused had failed to establi.sh 
that he had acted under a hona fide delusion, existing at the time of the 
commission of the offence or that his mental unsoundnesa was such that he 
did not know at the time that he was doing what was contrary to law \ 
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2. Verdict of aquittal — That the fact that the accused was of unsound 
mind on the date of occurrence was not sufficient to entitle him to a verdict 
of acquittal under 8. 84y Penal Gode. 

3. Burden of proof — The burden lies on the accused to satisfy the 
Court that unsound ness of mind was of such a nature and degree that by 
reason thereof he was incapable of knowing the nature of the Act, or of 
knowing that he was doing what was either wrong or contrary to law. 

4. “ Knoiving the nature of the Act ” — 8, 84 Penal Code — These words 
have nothing to do with the appreciation of its moral quality or the forming 
of a correct estimate as to its legal consequence. 


15 0. C. 345. 

Gift of more proprietary right or tisfurtcct for maintenance — Restraint on aliena^ 
tion by donee — 8ale — Voluntary transfer. 

The deed authorized the grantees to cultivate the land and to appropri- 
ate the usufruct thereof, but enjoined that if they wanted to transfer their 
rights they must do so to the grantor or his descendants. It also provided 
that if the donor at any time died childless the land was to revert to the 
donor or to his heirs. 

Heldy 1 that the deed was not a gift of full pi*oprietary rights but only of 
usufruct of the land for the purposes of maintenance. 

2. That the condition in restraint of alienation was valid. 

3. That the sale in execution of a decree based on the mortgage of the 
land could not be considered as a sale “ in invitunP^ which could over ride the 
provisions of the deed of grant but must be treated as a voluntary transfer, 
the decree and sale being necessary consequence of such transfer and as 
proceeding directly out of the same. 

15 0. C. 351. 

1. Kidnapping ^Elements constituting offence — Ss, 361, 362, 363 Penal 
Code, Where the minor is a girl, the prosection has to establish the following 

fact; — 

(a) A taking or enticing away of the girl ; 

' (6) That the girl’s age was less than 16 ; 

(c) That she was in the keeping of a lawful guardian ; and 

(d) That the lawful guardian did not consent to her removal. 
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2. Kidnapping from lawful guardianship not a continuing offence — an offence 
under this section is not a continuing offence. It is complete as soon as the 
minor is enticed or taken out of the keeping of his or her guardian. 

3. “ Taking'^ and^' retaining'^ distinguished from ‘ taking^' and detaming^' 
and concealing. ''' — The Penal Code makes a distinction between these words. 

4. Abetment — Where there was no reliable evidence to show that any of 
the co-accused acted in concert with the principal accused at any time before 
the girl was taken away by the latter from or left her^father’s house, there 
can be no conviction of the co-accused for abetment, even if any offence 
against the principal accused was proved 


16 0. C. 364. 

Hindu Laio. 

1, Reversioner^ proof lequisite in a claim by — It is incumbent on rever- 
sioners to prove not merely their descent from the same common ancestor 
as the person whose estate they are claiming but also that there is not 
intermediate heir in existence with a better claim than themselves. 

2, Admissibility in evidence of a pedigree filed in (he Settlement Court — 8. 
32 els. (6) and (6) and S. 90 Evidence The mere fact that the document 
is 30 years old and is produced from proper custody will not make it admis- 
sible under S. 32. In order to make it so, it must be shown that it is a 
statement made by a particular person having special means of knowledge 
and made before the question is dispute was raised. 

Note. 

(1) p _21 I C. 274 

15 0. C. 373. 

Ss, 4, 31 (i) Limitation Act {IX of 1908) — Meaning of prescribed"' in 8. 4 — 
8. 10 General Glauses Act . — 

1. Where a suit, to which the two years period of grace provided for 
by S. 31 (1) was applicable, was instituted on the 8th August, the 7th 
August 1910 being a Sunday, the suit was not barred by limitation and that 

S. 10 of the General Clauses Act applied to cases governed by 8. 31 (1) 
Limitation Act. 

2. Although in such a case the limitation would not be saved under 
S. 4 of the Limitation Act, yet it would be so under the provisions of S. 10 
of the General Clauses Act. 
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15 0. C. 380. 

0. XL VI, r, 1 0. F. G (V of J90S). — The order does not autliorize a 
reference where the Court below does not entertain any reasonable doubt as 
to the decision of the matter before it The fact that there are conflicting 
rulings on any particular matter of law is no reason why the Subordinate 
Courts should invite expression of opinion on the point of law from the 
High Court. 


15 0. a 381. 

S. 61 Oudh Rent Act — Applicatioti for ejectment, 'whether an application 
for execution, — An application under S. 61 Oudh Rent Act made by a land* 
lord holding an unsatisfied decree for arrears of rent is an application for 
execution of the said decree. 


15 0. C. 386. 

6’. 4:13 Or. P, C. — Joint tiial by fiist class Magistrate — Appealable sentence 
against one of accused. Right of appeal of other accused. 

If at a joint trial of two or more persons by a first class Magistrate, an 
appealable sentence is passed against any one of them, all the persons con- 
victed have the same right of appeal even though their sentences may be of 
the kind against which an appeal would bo barred by S 413 Cr. P. C., if 
the trial had not been joint. 


15 0. C. 389. 

Pre-emption. 

1. Wajib-ul-arz custom — The Wajib-al-arz of a village provided. “ No 
sharer in the village can dispose of his share or any portion of it to any one 
who is not a co-sharer either by way of sale or mortgage, so long as any 
co-sharer is willing to accept a transfer of it in the same way.” 

Held, I thoji the Wajib-ul-aoz did not afford evidence of the existence 
of a custom in conflict with the statutory right of pre-emption between 
co-sharers ; 

2. Rights of co-sharers inter se — Ss. 9 and 10 Oudh Latos Act — That in 
the absence of a well-established custom to regulate the rights of pre-emption 
of co-sharers inter se, the statutory provisions of the Oudh Laws Act 
stepped in, that S. 9 of the Act laid down a rule of preference to regulate 
the oo-sharers inter se, and that the language of S. 10 also indicated that 
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tbe right of pre*emption could arise, uot only on sales to persons out side 
the village community but also on sales to the members of the same com- 
munity ; 

3, Extent of the right — That S 9 must be read along with S. 6 of the 
Act in order to arrive at a true notion of the extent of the right of pre- 
emption. 

4. The process and history of development of the cnstom and Statutory Law 
of Tie-emption in Ondh traced, 

15 0. C. 397. 

Arts 62, 127 Sch I Limitation Act. 

If, after the separation of a family, one of its members recovers a 
debt belonging to the family, a suit by otlier members for the recovery of 
their shares in the money realized would })e governed by Art. 62 and not 
by Art. 127. 

16 0. C. 1. 

Vendor and pin'chaser — Whole sale price not paid — Sale pre-empted — Vendor 
paid hy pre-emptor— “Discharge of hen hy payment made hy third person 
Ss. 41, 69, 70 Contract Act. 

The plain tifp sold a certain village to the defendant a portion of the sale 
price was paid by the defendant while the rest remained unpaid. The sale 
was the subject of two rival suits for pre-emption of which one suit was dis- 
missed and the other decreed. The pre-emptor whose suit was decreed paid 
the'^unpaid purchase money to the plaintiff but that suit was ultimately dis- 
missed oil the ground that the purchase money was not deposited in Court 
according to law. The plaintiff then brought a suit for the recovery of that 
Very amount from tlie defendant who remained in possession of the property 
Sold, the pre-emption suit having been dismissed. 

Held, that the plaintiff’s cause of action, for the recovery of his unpaid 
portion of the purchase money, was satisfied by payment of the said money 
by the pre-emptor who had stepped into the shoes of the vendor. 

16 0. C. 5. 

Ere-emption — Extension of time fixed in the decree — S. 152 0* P. C. *= 0. XIK, 
r. 314 0. P. a, (F of 1908). 

A Court cannot extend the time granted by a pre-emption decree for the 
payment of the purchase money after the time fixed for the decree has ex- 
pired. 
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A right, extinguished by virtue of decree of a competent Court binding 
on the parties, cannot be revived by any subsequent act of the Court or the 
party at fault. 

Interpretation of statutes — Conflicting. — Laws have to be interpreted in 
such a way as to avoid a conflict. 


16 0. C. 9. 

Tre*emption . — 

1. Sale or mortgage — Onerous character of mortgage — The onerous cha- 
racter of a mortgage cannot alter the real nature of the transaction and con- 
vert it into a sale. 

2. Improhahility of redemption, — The fact that it is highly improbable 
that a mortgage would be redeemed would not make it any the less a mort- 
gage, for it is capable of redemption, however remote the chance. 

(3) Transfer^ short of sale, to circumvent the law of pre-emption not fraudu- 
lent. — A person is not forbidden to circumvent the law of pre-emption by 
taking a transfer which falls short of a sale, but which may eventually have 
the same effect as a sale. There is nothing fraudulent in such a transaction. 

Exclusion of oral evidence. — S. 92 Evidence Act. — A pre-emptor, not being 
privy to the contract, is at liberty to produce oral evidence to prove that 
what purports to be a mortgage is in reality a sale. 


16 0 . C. 19. 

Assault causing death — Joint and several i esponsihility — Common intention not 
inferred from fatal blow by one of seieial assailants — Persons causing bodily 
injury — Gomnion intention — Difference heUveen premeditated and unpreme- 
ditated acts — Ss. 34f 299y SOOy 302 Penal Code. 

There are usually three classes of cases of fatal assault where the question 
of the joint responsibility of several assailants arises viz , (1) Where several 
persons join in the assault and inflict numerous injuries and the cumulative 
effect of all or some of the injuries is to cause death ; (2) Where several 
persons commit an assault and inflict minor injuries but one of them deals a 
fatal blow and there is evidence of the latter’s guilt ; and (3) where several 
persons beat a man and inflict minor injuiies on him but one of the assailants 
deals a fatal blow and the evidence leaves its in doubt as to who struck the 
fatal blow. 
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In the first case, all the assailants are responsible for the fatal assaults ; 
in the second case, the person who is shown by the evidence to have dealt 
the fatal blow is alone responsible ; and in the third case none of the assailants 
is responsible for the fatal blow. 

Common intention. — The dealinj^ of one fatal stroke by one of several 
assailants cannot form the basis of a valid inference that the common inten- 
tion of all the assailants was to murder the person attacked. 


16 0. C. 36. 

Meaning of “ Competent Oourt'^ — Rule 42 in Rules framed hy Government 
for regulating Municipal elections under S. 187 of the United Provinces Mtmi- 
cipalities Act (2 of 1900.) — The words “a competent court” mean a Civil Court. 

Appeal, — No appeal lies nnder the said rules against the order of the 
Civil Court under rule 42 

In the absence of a rule made by the Local Government under the 
provisions of S. 187 (h) of the act, a Civil Court could not have authority to 
set aside a Municipal election made under the provisions of the act. 

S. 42 Specific Belief Act ^'‘entitled to a legal character words 
‘‘entitled to a legal character ” cannot be applied to the case of a candidate 
defeated at an election, 

Ss. 2j 96, 141 C. P. C. (V of 1908). — The hearing of a petition under 
rule 42, of the rules framed by Local Government, is not a suit under the 
Civil Procedure Code but only a miscellaneous proceeding. 

No right of appeal exists unless expressed by the Civil Procedure Code 
or any other legal enactment. 

Difficulties arising from interpretation of rule 42 pointed out. 


16 0. C. 46. 

Simple money bond — Right to sue in default of any of the conditions in the bond 
— Arts. 66, 80, sch. I Limitation Act. 

That as the bond in suit gave the plaintiff an option in express terms 
to wait till the expiry of the term originally fixed for repayment, whether 
the interest for the first 6 months was paid, or not, the plaintiff’s suit could 
not be regarded as barred by time because he chose to stick to the longer 
term. Arts, 65 or 80 Limitation Act applies to such cases. 
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16 0. C. 48. 

5. 72 Transfer of Property Act — Property ordered to he sold in execAition of a 
simple money decree subject to mortgagee's lien sale likely to imperil 
mortgagor's security — Usufructuary mortgagee not entitled to mortgage 
money nor to a personal decree,-— 

IIeld,{l) that S. 72 Transfer of Property Act is intended to apply to cases 
where the forfeiture or sale is likely to imperil the mortgagor’s security ; 

(2) That if the plaintiff exercised his right of payment of decretal 
amount by virtue of liis having been a usufructuary mortgagee, that money 
became a part and parcel of the mortgage money and lie was not entitled 
to a personal decree for that amount. 


16 0. C. 51. 

Execution of dectee — Effect of mint of proper attachment — Effect nhsence of 
sanction — Validity of sale 

The law requires that after every attachment of a share in a rnauza 
there should be a fresh sanction from Government to the sale of the property 
attached. 

Where a certain share in a rnauza is attached but a larger share is put 
up for sale and sold, the sale is invalid and must be set aside. It cannot be 
upheld to the extent of the share actually attached. 


16 0. C. 56. 

Meaning of ^^usufructuary mortgage" — Mortgage in ivhich possession is post- 
poned to he delivered on a date of subsequent to the rnottgage, interpreta- 
tion of — 5. 68 Transfer of Property Art, 

The word “ deliver ” in S 58 does not necessarily mean “ deliver im- 
mediately,” and where the mortgagor is not in a position to give immediate 
delivery of possession it is sufficient if he gives the right to possession though 
he cannot give delivery of possession. 

Therefore, where under the terms of a mortgage-deed, the possessiqn is 
to be delivered to the mortgagee subsequent to the date of the mortgage, the 
transaction is an usufruchiary mortgage. 

If there is a condition in the mortgage-deed by which the mortgaged 
property cannot be redeemed until a certain period elapses after the date 
of execution of the deed, the deed is nevertheless a usufructuary mortgage. 
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16 0. C. 68. 

Insolvency petition — Minot'y position of — A minor cannot be declared a 
bankrupt or made party to a petition for insolvency. 

16 0. C. 70. 

1 . Validity of application mule hy deciee-holder — “ Application in accord- 
ance ivith law ” — An application by a decree- holder, after assigning his decree, 
for the transfer of the decree, in an “ application m accordance with law ” 
is sufficient to save a subsequent application made by the assignee for 
execution after 3 years of the date of the decree. 

2. Effect of assignment of decree on power of original decree-holder to apply 
for eicecution — 0 XX/, r. 16 C, P G, (V of 1908)~\J]iou an application for 
execution made by the original decree-holder, the judgment-debtor cannot be 
allowed to plead that there had in fact been a transfer of the decree. 

0. XXI, r 16, does not say that the decree can no longer be executed by 
the original decree-holder, but only empowers to transferee to take out 
execution, if he sees tit 

Second Appeal — S J 19 (B) Ondh Rent Act — A second appeal lies from 
an appellate order of the district Judge allowing or dismissing an appeal 
made to him under S. 119 Oudh Rent Act 


16 0. C. 76. 

Waqfj proof of— Quest ion of law o) fact — Appropriation of income^ whether 
sufficient proof — Case to be made out bi/ plaintiff — Evide'iice to prove 
public grave -yard. 

1. The mere appropriation of the rents and protits of a particular 
property to the up keep of a religious foundation is not sufficient proof that 
such property is endowed property. 

2. The question whether a specified property is or is not waqf 
property, is a question of law, or at any rate, a mixed question of law 
and fact. 

3. A plaintiff who sues in ejectment for recovery of property alleged to 
have been appropriated by way of endowment for the up keep of an endowed 
property, must make out just as strong a case as a plaintiff who seeks to set 
aside an alienation of endowed property 

4. That evidence showing that the only persons buried in a cemetry 
were the members of the family of the alleged founder of the waqf, his 
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friends and servants and any other person for whose interment permission 
was given by the Mutawalli cannot be treited as proof of the fact that the 
grave-yard is a public one. 


18 0. C. 81. 

5, 193 Penal Code — Contradictory statement in the same deposition — Eight of 
witness to correct hef ore finishing his statement — Perjury 

It is desirable to give witnesses an opportunity to correct themselves, 
and if they do correct themselves immediately or on a second thought in the 
same deposition, a prosecution for perjury would hardly be desirable. No 
statement made by a witness in a deposition can, moreover be regarded as a 
completed statement until the deposition is finished and corrected, if neces- 
sary, for till then, every statement is liable to be retracted corrected, varied 
or qualified. The whole deposition must be read as one and if a later state- 
ment in it is contradictory to or at variance with a previous statement in the 
same deposition the statement first made will be deemed to be modified by 
the subsequent statement. 

Intention to give false evidence is a necessary element to constitute an 
offence under S. 193. The intention can only be gathered from the sur- 
rounding circumstances ; and the subsequent correction or retraction by a 
witness of his statement in the same deposition might negative the existence 
of such an intention. 


16 0. C. 83. 

0. V, r, 17 C. P. 0, (F of 1908) — Ex-parte heari^ig — Affixing of Summons 
to outer door of house — Temporarily absence of defendant-^W ant of agent or 
male member. 

1 . Where a defendant or a respondent is temporarily absent from his 
home and is not represented at his house by any agent or male member of 
the family, affixing of summons to the outer door of the house is not due 
service. 

* 

2. That the Code of Civil Procedure does not tal^ into account the 
female members of a family and does not rely upon the presumption that 
they will take steps to inform the defendant of what took place in his 
absence. 
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16 0. C. 86. 

0. XXI, rr. 72, 90 {Act V of 1908). 

Joinmg a stranger, — The fact that a decree-holder has associated with 
himself a stranger would not mak^ a rule valid when the bid is a joint one 
and the interest of the decree-holder cannot be separated. 

Permission to hid granted subject to certain conditions^ validity of — An 
order imposing on the decree-holder a condition that his lowest bid should be 
the amount of the decree, is not illegal, but valid and enforceable. 

Fraud. — The conduct of a decree-holder, who evades a condition imposed 
and colludea with strangers to bid with him in purchasing the property for 
much less than the decretal sum, amounts clearly to fraud. 

Substantial loss — The mere fact that a decree-holder agrees to bid for 
the property for the amount of the decree and purchases it for a sum much 
less than that amount is sufficient to show that his fraud has led to substan* 
tial loss. 

Such a sale is bad and should be set aside. 

16 0. a 90. 

Mortgage — Simple and usufructuary^ S. 98 Transfer of Property Act, 

Where a mortgage deed provided that the mortgage money with interest 
would be paid in 2 instalments and in default of the first instalment the mort- 
gagee would be entitled to be put in possession taking profits in lieu of inte- 
rest and in case of failure the mortgagee would be at liberty to take possession 
with the help of the Court. 

Held, (1) that the mortgage was not an anomalous mortgage but the 
combination of a simple and usufructuary mortgage to which S 98 did not 
apply. 

(2) If the mortgagors did not deliver possession, the mortgage contin- 
ued to retain its character of a simple mortgage and a decree for sale is, 
therefore, permissible. 

(3) That in the case of a simple mortgage a personal covenant is always 
implied and a deoree for sale in such a case can be granted. 

16 0. C. 94. 

Arbitration* 

1 . Paragraph 8 sch. II 0. P. 0. Act Y of 1908 — Award made within time 
fixed hut reaching Court late — Where an order superseding the award was 
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passed on the date fixed but the award reached the Court the same day after 
the passing of the order. 

Ileldf that the Court would be justified in setting aside suo moht its order 
as erroneous. 

2. Atvard invalid if not made by all the arbitrators — On a reference to 
several arbitrators together, where there is no clause providing for an award 
made by less than all being valid, each of them must act personally in 
performance of the duties of his office, as if he were the sole arbitrator, for 
as the office is joint, if one refuses or omits to act, the others can make no 
valid award. 

3. “ Sttrpanc/i ” The word might indicate either an umpiie or referee 
in case of difference of opinion among the arbitrators, or might imply a chief 
or head arbitrator like the senior judge of any other tribunal. 

4. Where a matter A^as referred to the arbitration of three persons, 
two of whom were described as panches and the third as surpanch. 

Heldy that this did not mean that the two panches alone were to decide 
the matter and that the third person was to be approached only in case of 
difference of opinion. 

Judicial notice by Court of illegal atvard — Where an award is illegal and 
void ab initio {art. 58 sch. II Limitation Act) and the illegality is apparent on 
the very face of it, the Court should take judicial notice of it ; it is not 
necessary that parties should file objections to the award within the time 
prescribed under art 158 sch. II Limitation. 


16 0. C. 99. 

Pre-emption — S 9 Oudh Laws Act — Sale pat tly in heu of money and partly in 
lieu of something valued in money . — 

Where the vendor was admittedly the owner of the disputed property 
which was in possession of his mortgagees and there was no cloud over his 
title which could have prevented the vendor or the vendee from recovering 
the property from the mortgagees and the sale was effected in lieu of a 
consideration which was paid in cash and part of which was left with the 
vendee for expenses of redemption. 

Beldy 1 that such a sale was subject to pre-emption. 

(2) That where a sale is effected partly in lieu of money and partly in 
lieu of something computable in money or valued in money, a right of pre* 
emption would accrue. 
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(3) That the vendor and the vendee having themselves valued the 
expenses to be incurred in prosecuting the suit for redemption and the 
services to be rendered in looking after it at a certain amount, the plaintiff 
was liable to pay the amount in order to pre-empt the property. 


16 0. a 105. 

8. 108 (10) Oudli Ttent Act — Under proprietauj rights — Elements necessary to 
he proved hy under proprietor suing for recovery of holding . — 

S. 108 (10\ pre supposes the existence of under proprietary rights, the 
occupation of the land by the person claiming to be underproprietor, and 
his ejectment from it otherwise than in due course of law. Therefore, the 
application of the said clause is to be limited to cases in which the previous 
physical occupancy of the uiiderproprietor was either alleged or acknow- 
ledged 

Meaning of '^occupancy''- -Meaning of ^*possession.'' 

The word “occupancy” is distinguishable from the word “possession” 
which includes actual as well as constructive possession. 

Jurisdiction. 

That a person who has never been in possession but who claims to be 
entitled to succeed to an under-proprietary holding may sue in the Civil 
Court. 


16 0. C. 109. 

Suit for possession of ivaqf property— Effect of transfer by one sajjada nashin — 
Limitation within which to 'tecover property ivrongfuUy alienated. 

Heldy (1) that the suit was not barred by time, as it was tiled within 
12 years from the date of the confirmation of the sale and also within 12 
years from the date of the delivery of possession to the auction purchaser. 

(2) That the decree in execution of which the property had been sold 
being one not binding on the tmqf property, the plaintiff was entitled to 
recover possession thereof. 

(3) The toaqf property cannot be charged with any debts either by 
the mutaivalli or any one else without the sanction of the Kazi previously 
obtained. The waqf property cannot be sold at the will of the trustee for 
the time being, much less can it be sold in the execution of a decree for 

which the icnqf is not liable. 
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16 0.C. 119. 

Mortgage — Charge — Ejectment of mortgagee — Mortgage hy guardian of minor — 
Validity of mortgage not cx)nte8ted icithin time — Suit for possession. 

The plaintiff as a transferee from two brothers sued the defendants for 
ejectment from the transferred property, which was in possession of the 
latter by virtue of their predecessor in interest having paid off the debt due 
on a previous mortgage executed by the said two brothers’ elder brother 
on their behalf during their minority which he had no authority to do. 
The suit was brought more than 12 years after the date of the mortgage and 
more than 3 years after the two brothers had attained majority. The 
plaintiff contended that he was entitled to recover possession without 
payment of the mortgage charge paid off by the defendants predecessor 
in interest. 

Held^ that as no suit was brought to contest the validity of the mortgage 
within limitation, the plaintiff was bound by it and was liable to pay the 
mortgage charge. 


16 0. C. 122. 

Hindu Law — Succession^ order of^ amongst gotraja sapindas^ Mitakshara LaWy 
Benares schooly rule of succession according to^^Meaning of Aputrasya — 
Meaning of Santaiiy sonSy inteipretation of . — 

Where the persons claiming succession were the great-great-grandsons 
of the grand-father of the propositus on the one hand and the great-grand- 
sons of his great-grand-father on the other. 

Heldy that the latter were his nearer reversioners and as such preferen- 
tially entitled to succeed, for the most reasonable and acceptable rule was 
that the line of each paternal ancestor in turn should be exhausted as far 
as the third decendent in direct male line i e. his sons, grand-sons and great 
grand sons, before going a step higher in search of other heirs. 


16 0, C. 129 (P. C.) 

Hindu Law Joint family — Partition — Separution'^Test — Exclusion — Mesne* 
profits — 

Separation from commensality does not, as a necessary consequence, 
effect a division of the joint undivided property. A separation in mess and 
worship may be due to various causes, and yet tbe family may continue joint 
in estate. 
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Whafc may amount to a separation or what conduct on the part of some 
of the members may lead to a disruption of the joint undivided family and 
convert a joint tenancy into a tenancy in common must depend on the facts 
of each case. 

A definite and unambiguous indication by one member of intention to 
separate himself and to enjoy his share in severalty may amount to separa- 
tion. But to have that effect the intention must be unequivocal and clearly 
expressed. 

Where the manager of a joint Hindu family has all along been offering 
to a member of the family a suitable allowance, which the latter has refused, 
there is no exclusion from joint estate entitling the member to mp.wp profits 

16 0. C. 136. (P.C.) 

1, Privy Council bound to decide a point appearing on the face of the 
written proofs of the parties, and plainly raised in the pleadings, not** 
withstanding the fact that it was not all discussed in the lower appellate Court. 

2, A plaintiff in an action of ejectment must recover on the .strength of 
his oxon title^ not by the weakness of his adversary^s. 

3, Agreement forming foundatioxi of plaixitiff's title — Where an agreement 
forming the basis of the plaintiff’s title provides that he should merely be a 
partner or co-owner with the other party to the agreement in a certain 
undivided fraction of the property in dispute, and that in case of success in 
the contemplated litigation in respect of the said property he should become 
entitled to the proprietary possession of the said fraction, a present right to 
the possession of a share in the propei'ty is not conferred and hence a suit 
for ejectment would be incompetent before the succe.ssful issue of the con- 
templated litigation. 

16 0. C. 145. 

Practice — Witness — Evidence — Right party to edcamine his opponent as his 

witness. 

If a party chooses to examine his opponent as his witness, there is 
nothing to prevent him from doing so 

16 0. C. 146. 

Hindu Law — Execution of decree — Managing xnember of a joint Hindu family, 

power to discharge claims by — Maxiaging xnember' s poicer to recover money 

lent after the decree is passed 

1. Ordinarily one out of several joint decree-holders cannot give a valid 
discharge for the amount of a joint decree, but where a business like money 
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lending has to be carried on in the interest of a joint Hindu-family as a 
whole, the managing member may properly be entrusted with the power of 
making contracts, giving receipts and compromising or discharging claims 
ordinarily incidental to the business. 

2. That the managing member can do so even after a decree passed for 
the recovery of the money lent in bis favour and in favour of the other mem- 
bers of the family if there exist circumstances indicating that the head of the 
family accepted payment on behalf of the famil 3 ^ 

16 0. C. 148. 

1 Lis pendens S. 52 Transfer of Property Act, 

Applicaficm of dncf'iine to e.recuHon sales — Purchase^' pendente lite hound 
hy the decision in the pending litigation. The rule oi Its pendens applies to 
purchasers at execution sales in the same way as to other transferees and 
it is not open to such auction purchasers to question decrees passed in a 
litigation, which was pending in regard to they property on the date of their 
purchase though they were no parties to the decree. 

2 ■ Position of miction purchaser — Estoppel. 

(n) Where, the effect of the previous litigation was that the 
plaintiff’s rights as reversioner were recognised, held^ that 
the defendant who purchased subject to the result of that 
litigation is estopped from denying those reversionarry rights; 

(h) that an auction'parchaser purchases the right of the mortgagor 
as they existed on the date of the mortgage and the rights of 
the decree-holder qua the property sold as they existed on the 
date of sale. 

Subrogation.^ legal., equitable and conventional — Ss. 74 and 95 Transfer of 
Property Act — Subrogation is a substitution by the operation of law to the 
rights and interest of the mortgagee in the mortgaged property by virtue of 
redemption It may be as of right such as is referred to in Ss 74 and 95 
o)* equitable or conventional such as where payment is made by a surety of 
a debtor or is made by another under an agreement, express or implied, 
with the debtor or creditor or in order to protect a subsisting interest which 
could not otherwise be protected. 

Auction p^irchaser redeeming prior mortgage entitled to suhorgahon — Where 
the defendant auction purchaser had paid the money due to a prior mort- 
gagee-decree-holder in order to protect his interest, held^ that the defendant 
was entitled to use it as a shield for the protection of his rights. 
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16 0. C. 157. 

mortgage— Act XIV of 1859 -Act IX of 1871— Act XV of IS77—S. 81 of Art 
IX of 1908 — Ltviitation Art — Rujlit to ^ue for foreclomre 
1. Held, that tho right to sue on the mortgage executed on tlie 14-th 
February 1859 having become ban ed under Act XIV of 1859 or Act JX of 
1871 nothing contained in Act XV of 1877 revived that right. 

‘i. That S. 31 of Act IX of 1908 did not confer upon the plaintiff a right 
to sue for foreclosure under the provisions of th^ Transfer of Property 
Act where no such suit would have been maintainable on the date on which 
that act came into force. 


16 0. C. 161. 

Mortijage --Mortgagee' s tight to enforce his mortgage of an undivided i>hare — Share 
or cash allotment in lieu of share, to he followed. 

The mortgage of an undivided share in property which under a partition 
has been allotted to'another co-sharer cannot, in the absence of fraud be 
enforced by the mortgagee except, against the share which has been allotted 
to the mortgagor in lieu of the share mortgaged. The same rule applies 
where the mortgagor has been allotted a cash payment in lieu of of his share 
in the property. 

16 0. C. 163. 

Redemption — Adverse possession — Redemption by one of co^ino it gagors — Art. 144 
Limitation Act — Adverse possession how far ajfected by rejection of applica- 
tion by Revenue Court fot corieclion of khew at. 

One of the several co-mortgagois redeemed the entire mortgage and 
obtained possession of the property. Subsequently in 1892 he applied to 
the Revenue Court for correction of the Ihewat by removal of the name 
of his co-sharers. In these proceedings he asserted his exclusive right to the 
property and denied the rights of others who claimed to be his co-sharers. 
This petition was rejected by the Revenue Court. The present suit for 
possession on behalf of the co-sharers was instituted more than 12 years after 
1892. 

(1) Held, that the claim was barred by art. 144} by more than 12 years 
adverse possession. 

(2) If a person who has title to immovable property allows another to 
retain possession under an openly avowed claim that he is holding in liis 
own right and fails for a period of 12 years to vindicate his title by recover^ 
ing possession bis right to the property becomes extinguished. 
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(8) That the opinion of the Revenue Courts and their refusal to alter 
the heivat did not affect tho question of adverse possession. 

(4) Where a mortgagee in possession has liad his debt satisfied out of 
the usufruct, the mortgage is extiiiguislied and one of several mortgagors 
can only claim from the mortgagee his own individual share but has no 
right to take possession of the shar-e of his co.mortgagors. If he does get 
possession of their shares, the possession becomes adverse at once. 

16 0. C. 173. 

Grove — Jleza milkiyat — Itight of 'proprietorship over trees mid right of wilder 
proprietorship over land — Construction of decree. 

lleld^ that on the construction of the decree in the light of the plaint and 
other statements, G and his cosharers held the grove as Reza milkiyat or 
under-proprietary right and they had a right as much to the use and pro- 
prietor-ship of the soil on which they stood. 


16 0. C. 178. 

Ues judicata — Finding on preliminary issue — Findings on other issues. 

1. That once a finding had been come to upon a preliminary issue which 
enabled the Court to dispose of the case, any other findings on other issues 
could not be tieated as final decisions of the matter covered by them so as to 
operate as res judicata 

2. Where in a previous suit between the parties the Court had arrived 
at a finding which was sufficient to dispose of the case, that the plaintiff 
had no cause of action for the suit, but it appeared that the conclusion could 
not be arrived at without a determination as to the validity of a sale, heldy 
that the question as to the validity of the sale was substantially in issue in 
the previous suit and was now res judicata between the parties. 


16 0. C. 186. 

Hindu 

Son's liability to pay barred debts promised to pay by father. 

Oral evidence^ admissibility of , — That although oral evidence cannot be 
admitted to prove the contents of documents unless non production of the 
original is accounted for. Yet, there is nothing to prevent the consideration 
of evidence as to the existence of the documents. 
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Binding effect of Manager s Act — Tlie power of a Manager to bind his 
coparceners other than his sons stands, however on a diffei’ent footing for 
there is no religious or moral obligation in their case to pay debts due by the 
manager unless they are incurred for the family benefit. 


16 0. C. 192. 

1. lievieto—S. S69 Cr. P. (7.— That S. 369, Cr P. C. does not permit a 
review and the Magistrate had no jurisdiction to ^set aside his previous 
order. 

2. Ss, 14, 146 and 147 Cr, P. C, — That S. 147 is intended to apply only 
to cases where there might be disputes concerning the right of use of any 
land or water as distinct from disputes as to the title to or possession of the 
land itself for which provision is made by Ss 145 and 146 of the Code. 


16 0, C. 194 (P. C.) 

1. Rules and orders dealing with non-appearance of a suitor — That such 
rules have no application to the situation which arises when the suitor 
is dead. 

2 A'^t, 176 Limitation Act — Application for substitution of name by 

representative of a deceased party — Where a Court, being unaware of 
the fact of the plaintiff’s death which had taken place about a fortnight 
before the date of hearing, dismissed the suit for default and subsequently 
within the period of 6 months prescribed by Art. 176, an application was made 
by the deceased plaintiff’s son to have his name substituted in place of his 
deceased father, held^ that it was the duty of the Court to grant the appli- 
cation and to proceed with the suit. 

(S. 161 C, P. G. {V of 1906) — That apart from S. 151 C. P. C. a Court 
has inherent power to rectify mistakes inadvertently made. 


16 0. C. 197. 

Appeal Power given to subordinate Courts to entertain application for succes- 

sion certificates. 

Where an inferior Court such as that of a Subordinate Judge had been 
invested with powers to entertain applications under the Succession Certifi- 
cate Act every appeal from the orders of such Court lies to the District Court 
and not to the High Court. 
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16 0. C. 199. 

S. 82 Transfer of Property Act — Construction^ availability of ^Merger ^Mort- 
gagee's Hglit to recover from any of the mortgaged properties- -S. 60 

• Transfer of Property Act — Mortgagee's obligation to deliver possession to 
mortgagor, 

1 . That a mortgagee is entitled to recover his mortgage money from 
any one of the mortgaged properties he likes and the claim of a mortgagee 
cannot be split up at the instance of each individual purchaser of the mort- 
gfaged properties. 

2. That the right to claim contribution under S. 82 is available only as 
between the representatives of a mortgagor or between the co-mortgagors 
themselves except in cases of merger, 

3. That the obligation imposed on a mortgagee by S. 60 Transfer of 
Property Act to deliver possession on redemption to the mortgagor ceases 
if he has himself been evicted by a title paramount to his own. 

16 0. C, 203. 

Pre-emption. 

1. Khata a sub-division of a tenure. — Where a village is divided into 
thoks and thoJcs into patties and patties into khatas, held, that each khata is a 
sub-division of a tenure. 

2. Distribution of revenue — That distribution of revenue is not essential 
in order to constitute sub-divisions of a tenure. 

3. Pre-emption — Co-owners light to pre-empt a definite portion of a 
village, — Where there are co-owners of a definite portion of a. village any 
of them is entitled to exclude out-siders by having a right to acquire any 
portion of the ‘division in which he is an owner to the exclusion of other 
persons who are not co-owners in that particular division. 

16 0. C. 206. 

1. S, 6 Limitation Act. Effect of existence of guardian ad litem or next 
friend on minor's actions after his attaining majority, — That the existence of 
either cannot deprive a minor of the benefit of S. 6 Limitation Act, and the 
minor can make an application for execution of decree after his attaining 
majority within the time allowed by S. 6. 

2. Meaning of ft tel — Held that the above terms did 

not limit the time of payment strictly to the month of Jeth and that it was 
open to the plaintifE to pay the money at any time within limitation. 
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16 0. C. 211. 

Articles 2 and 86 Limitation Act . — 

That the intention of art. 2 is to meet those cases where a public official 
or a public authority or private person does an act injurious or possibly 
injurious to another under powers conferred or honestly believed to be con- 
ferred by some act of the Legislature. 

That Art. 2 does not apply to a case where the damages arise not from 
the doing of the act or from the failure to do it but from doing it an improper 
manner out of malice or carelessness Such a case would be governed by 
Art. 36. 


18 0 C. 213. 

1. Rectification of an instrument — S. 31 Specific Relief Act — fn the 
absence of proof of a mutual mistake S. 31 cannot be applied in the case of 
an instrument of an unilateral character like a mortgage deed, to render the 
previous rectification of the instiument obligatory. 

2. Ss 95 and 96 Evidence Act — Oral evidence to prove how the description 
in a mortgage-deed teas related to existmg facts — Where the plaintiff sued for 
a declation that he was a mortgagee in possession of certain plots and alleged 
that the numbers entered in the mortgage-deed were incorrect, held^ that oral 
evidence was admissible to prove how the description was related to exist- 
ing facts. 


18 0. C. 218 (P. C.) 

* 

Summarry Settlement^ date of the making of — Kahuliat^ execution of — Meaning 
of “ Estate ” — Ss. 5, 8, 10 Oudh Estates Act— Acquisitions made by 
Talukdar, incorporation in original estate of — Custom of impartibility. 

On 5th October, 1859 an order was passed sanctioning the Summary 
Settlement with one A of 9 villages. The kabuliat however was not signed 
by A until the 13th of that month In the course of the first regular Settle- 
ment A recovered decrees for possession of 6 more villages Subsequently 
the name of A was entered in Lists I and II prepared under S 8 of Act I 
of 1869. 

/fey, 1 that the Summary Settlement must be deemed to have been 
made with A between the first day of April 1858 and the 10th day of October, 
1859, within the meaning of S. 3 of the Act. The delay in the signing of 
the kabuliat would not effect the right acquired by the settlement as the 
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execution of the kahdiat would relate back to the time when the settlement 
was in fact made. 

2 That the properties settled with A in 1859, togther with those of 
which he obtained possession under decrees passed in his favour in the course 
of the regular settlement, constitute “ estate and are consequently im- 
partible. 

3. That the question whether properties acquired by an owner become 
part of the “ ancestral estate for the purpose of his succession^* depends on 
his intention to incorporate the acquisitions with the original estate. 

4. Where the courts in India had concurrently found that the evidence 
was insufficient to establish tlie alleged family custom of impartibility or 
the fact that the lands subsequently acquired were as a matter of fact in 
corporated with the Taluqa their Lordships saw no reason to differ from 
their conclusions. 


16 0. C. 225. 

1 . Lis pendens — Collusive and fraudulent proceedings — Auction purchaser — 
The doctrine does not apply to such proceeding and cannot prejudice an 
auction purchaser who asks to be made a party to an objection-proceeding 
but is not impleaded. 

2. Extension to third persons — That a collusive proceeding is not a real 
proceeding*and a decision arrived at in such a proceeding is binding only on 
the parties and their privies and not on others. 

The doctrine does not extend so as to prejudice the rights of third 
persons who purchased at a sale held by a Court under its own decree, 

3 Subsequent variation in decree — That a purchaser at a court sale is not 
bound to enquire into the correctness of the order for execution of the 
decree any more than into correctness of the judgment upon which the execu- 
tion issues and if a purchase be made honafide by a third party the sale could 
be upheld whether the decree be afterwards varied or found to have been 
satisfied, provided the court executing the decree had jurisdiction to sell the 
property on the date of the sale, 

4. Jurisdiction — 144 0. P. Q. (F of 1908) — This sections refers to the 
parties to the erroneous decree but not to third persons who were parties 
neither to the objection proceedings nor to the proceedings on appeal. The 
question of restitution as against such third persons does not therefore fall 
within the purview of S. 144. 
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16 0. C. 233. 

Jurisdiction of arbitrator — Aimrd — Fixing a debt to file. — 'I’he mere fact 
that a Court in passin^^ an order of reference fixes a date for the filing? of 
the award instead of a date for the making of it does not take away the 
jurisdiction of the arbitrator to decide the matters referred to him for 
decision within the time fixed for the filing of the award. 

Defect in the order of reference faftd . — That no defect in the order of 
reference other than that which strikes at the jurisdiction or the authority 
of an arbitrator, to make the awai‘d wonld be fatal to its validity. 

Question raised in Appeal — That tliough no appeal, lies from an order 
setting aside an award, yet cjne.stions regarding the validity of the award 
can be raised in appeal from the final deoree in the suit. 


16 C. 0. 238. 

Deceiver^ ground for appointment — .S’ 51 cL (d)^ 0 XLf r. I 0. P 0. (F of 
ld08)y Discretion of Oomt — (Join enie)ire of dortee-holder. 

Where a mortgagee decree-holder applied for tlie realization of his decree 
from the rents and profits of one of the mortgaged villages by the appoint- 
ment of a receiver, on the allegation that the Local Gonernment had ref"8ed 
to sanction the sale of the said village on the ground that the property was 
inalienable but it appeared that tliore were other mortgaged propei'ties which 
the decree holder could bring to sale, held, that no receiver could be ap- 
pointed in sucli a case. 

0 XLI, r. 1 limits the power of a Court to appoint a receiver to ca.ses 
where it appears to be both just and convenient. The cionvenience of the 
^decree holder is not a sufficient consideration to justify such an appointment 
for what may be convenient to the decree holder may not be just to the 
judgment- debtor. 

The appointment of a receiver pendente lite is a matter entirely within 
the discretion of the Court, and it must in the exercise of that discretion be 
guided by the circumstances of each particular case. 

16 0. C. 247 (P. C.) 

Minors. 

1. Where no order appointing guardian for a minor defendant was applied 
for or made, held, that the minor was not in law represented in tlie suit and 
the decree passed f herein did not bind him. 
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2. Compromise mi behalf of iMtVor.— Where the decree had been passed 
on the basis of a compromise and the leave of the Court had not been 
obtained the decree could not be bindinpf on the minors. 

3 Setting aaule of compromise made to the detriment of minor's interest •— 
Ss. 441, 443, 45f?and 462 C. P. C -0. XXXIT, rr. 5 (1) ; 3 (1), 4 (2) ; r. 14 ; 
r. 7 — Act Y of 1908 — Where in a rival suit instituted on behalf of the same 
minors as plaintiffs, their next friend applied to the Court for sanction to 
withdraw the claim impursuance of the compromise entered into in the other 
suit and thereupon the Subordinate JudjOfe dismissed the suit, /leld, that as 
it did not appear that the Subordinate Judge was informed that the minors 
were in law unrepresented in the other suit and that the agreement of 
compromise had been entered into without leave of the Court the miners 
were, therefore, entitled to have the decree dismissing the suit set aside. 

4. Gnaidian or necct friend — JntereM adverse, — Where it was found that 
the person acting as next friend and guardivan was a mere dummy and was 
introduced only to advance the interests of the de facto guardian whose inte- 
rests were adverse to those of the minors and that the compromise had been 
entered into contrary to the interests and to the detriment of the minors, held^ 
that on these grounds also the minoi^s were entitled to relief 

5. S. 42 Specific Ttelief Act — That S. 42 had no application to the case 
and the Court could not refuse relief to the minors on that ground 

6. S 98 C P, C (V of 190S)-T\mt 2nd AdditionalJudicial Com- 
missioner had jurisdiction to deal only with the point of law on which the 
Judicial Commissioner and the Additional Judicial Commissioner had 
differed. 


16 0.C. 257. 

S. 11 Suits Valuation Act — The provisions of S. 11 apply to the case where 
the jurisdiction of the Court is supposed to have been ousted by the subse- 
quent discovery of some error (intentional or otherwise) in the plaintiff’s 
valuation, and they will apply even when the Court is of opinion that the 
plaintiff has designedly exaggerated or understated the value of his claim for 
the purpose of choosing his own forum. 

16 O.C. 261. 

1. Guardian ad litem^ appointment ofi in proceedings under S, 83 Transfer of 
Property Act, — S. 103 Transfer of Property Act. 

Under S. 103 Transfer of Property Act it is proper, whenever a mortgagee 
is a minor, to get the Court to appoint a guardian ad litem for him as a px^eli- 
minary to proceedings under S. 83 Transfer of Property Act. 
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2. 8. 443 G. P. 0=0, XXXII, rr 3 {1),4 (2)— That under S. 443 
it was for the Court itself by a special order to appoint a guardian 
ad litem and that a plaintiff cannot assume to himself this function of the 
Court. 

3. Minor to be allowed benefit of doubt — That every precaution must be 
taken to safeguard the interests of a minor and on this principle the minor 
should always have the benefit of any doubt that may exist where it is a 
question of whether the procedure in a case has been erf a nature to bind him 
or not. 


16 0. C. 264. 

Appeal — /V. 109 (a) C. P. 0. {V of 1908) — Ayi order rejectniy a)i application 
for review. 

That an order rejecting an application for review cannot be regarded as 
an order appealable under (a) of S. 109 C. P. C. 


16 0. C. 267. 

Mortyaye— Undertaking by mortgagor to pay money advanced on a later 
security along with money due on an earlie) bccuniy — Redemption — That such 
undertaking does not amount to a consolidation of the debts so as to preclude 
the redemption, of one without redemption of the other. 

Collateral transaction enteied into biniultaneoushj with the mortgage — Cloy 
on redemption — Pibcretion of Gonit to ) educe interest — That such collateral 
transaction must be SCI utinized with very great care, A\here it was found 
that the rate of interest entered in a deed of further charge was hard and 
unconscionable and that tlie creditor imposed his own terms and put pressure 
on the executants in order to impose a clog on redemption / held^ that in 
such a case the Court had discretion to allow a lower rate of interest on the 
deed of further charge 


16 0, C. 272, 

Hindu Law — Hindti widowb power to extend limitation by making Written 
acknowledgment and to pay a hai red debt — It is not open to a Hindu widow 
to extend the limitation applying to a debt owed by her husband by making 
a written acknowledgment thereof, at all events if she does so her action 
is not binding on the reversioners, But it is quite another thing for her to 
fulfil a pious duty and actually pay off a just debt even if it is time barred. 
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16 0. C. 277. 

S. 14 Oudh Estates Act — Definition of “ Estate," 

That although S. 14 of the A(!t provides that in the case of certain 
transfers specified in the section thd same legal incidents to which it. was 
subject in the hands of the transferor would annex to the property trans- 
ferred in the hands of the transferee yet the property in the hands of the 
transferee cannot be deemed to be an “ estate ” or part of an “ estate.” 

16 0. C. 281. 

S. 106 (5) Or. P. Code — Appellate Courts poiver to make order for security for 
keeping the peace — Effect of jurisdiction of original Court on poivers of 
Appellate Court. 

There is nothing in sub-section (d) of S. 106 which either suggests or 
implies that the poweis of the original Court should in any way control those 
of the appellate or revisional authority and that an appellate Court’ has 
therefore power to make an order for security for keeping peace even in a 
case which has come within its cognizance on appeal from a Court which 
was not competent to pass such an order as an original Court. 

16 0. C. 283. 

Mortgage by Hindu ividow — lierersioners bound by mortgage even though 
only a portion of the moitgage money ivas for legal necessity — Where a 
Hindu widow executed a possessory mortgage for a period of 50 years 
and on the death of the widow the reversioners brought a suit for 
possession and it was found that out of the debts secured by the mortgage 
a sum of Rs. 678 was borrowed for legal necessity, held^ that the mortgage 
was binding upon the plaintiffs to the extent of Rs 678, and that they could 
only obtain possession by a suit for redemption which in view of the condition 
of the mortgage did not lie at present. 

16 0. C. 285. 

1. Doct line of contribution, — That the doctrine can only apply while tbe 
position under the joint contract still remains unaltered. 

Where some out of several mortgagors had independent dealings with the 
mortgagee the legal result of which was to give the mortgagee a fresh right 
aud to impose upon those mortgagors a new liability, held^ that as tbe 
liability did not embrace the other mortgagor who did nothing to bring it 
into existence they could not be called upon to share it, 
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Flea that at the time of contribution the right of original creditor had become 
time barred, — That as llie general rule a defendant in a suit for contribution 
cannot escape liability on this plea. 

16 0. C. 290. 

8, 10 Act I of 1869 — Presumption under S, Wy applicability ofy to nondaluqdari 
property — 8. 8 Oudh Estates Act — Family custom appertaining to a Taluk- 
dar, relevancy ofy ivith reference to non-tahiqdari property ^Difference 
between %ocal custom and faintly usage. 

1 . That the conclusiveuess of the presumption raised by S. 10 of Act 1 
of 1869 cannot be extended to property which was not held by the Talnkdar 
on or before the 13th February, 1856, or which was not an “ estate"' as defined 
by S. 2 of the Act. 

2. That the existence of a family custom of the kind referred to in S. 8 
of the Oudh Estates Act appertaining to a Talukdar may, in the absence of 
evidence to show that the other property was governed by a different rule 
of devolution, be regarded as evidence tending to show that a similar rule 
applies to other property which the Talukdar may have acquired and left 
undisposed of at the time of his death. 

3. That a local custom and a family u.sage do not stand on the same 
footing. A local custom carries with it an idea of great antiquity and derives 
its origin from its observance by successive generations of men belonging 
to different families, castes and tribes resident within a specified local area. 
No such antiquity is necessaiy to prove a family usage of irapartibility or 
primogeniture. 


16 0. C. 325. 

Mahomedan Law — Shia School — Gonsummation not necessaiy for claim for 
dower. — Under the Shia Law the wife is entitled to dower on the death of 
her husband, whether consummation has taken place or not. 

Proof of consummation. — Where the question of consummation arises, it is 
necessary to give proof of coition, that is to say of actual penetration. 

Amount of do^<;er.— -Where a man dies without having repudiated the 
marriage it would be inequitable to deprive the wife of her full dower, even 
though consummation may not have taken place 

Mamage contracted by sickman. — Where a marriage is contracted by a 
Hickman who dies before consummation the marriage is void and the wife 
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has no claim to dower provided always that the cause of the husband’s death 
is that particular illness which affected him at the time of marriage so as to 
make him a sickman and that the illness in question continued without inter- 
ruption from the time of marriage till the time of death. 

Effect of liahiUties of deceased on claim f 07 ' dower. — That in determining 
a claim of dower the question of the other liabilities affecting the property of 
the deceased is wholly irrelevant. 

16 0. C, 341. 

Occupa^icy tenants right to pla^it trees — Permission of landlord — Ondh Rent 
AcJt, — There is nothing in the law to prevent an occupancy tenant from plant- 
ing trees on bis holding without the permission of the Zamindar. 

16 0. C. 346. 

Trees, immoveable property for the pwposes of Ondh Rent Act. — That for the 
purposes of the Oudh Rent Act, trees must be treated as being immovable 
property. 

Application of the General Clauses Act (X of 1897) to the Oudh Rent Act . — 
That the Oudh Rent Act is to be interpreted with reference to the provisions 
of the General Clauses Act and not those of the United Provinces Act (1 of 
1904 ). 

16 0. C. 350. 

8. 2 XXII, r. 5 C. P. G. V of 1908— Appeal 

1. That an order by- which persons are brought on the record as legal 
representatives of a deceased plaintilt or defendant is not a decree and is 
therefore not appealable. 

2. That the word “ parties” as used in the definition of “ decree” includes 
the persons, who are joined on either side as plaintiffs and defendants and 
“the matters in controver.sy” in the said definition refer to matters in con- 
troversy between the parties ranged on one side as plaintiffs and on the other 
side as defendants. 


16 0. a 364. 

Suit for redemption — Decree for redemption on payment of principal money 
•^Appeal denying plaintiff'" s right of redemption and claiming amount due on a 
deed of fuidher charge — Court fee payable on — Held^ that the defendants 
appellants were liable to pay Court fee on the amount claimed by them in 
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excess of the amount awarded by the Court of first instance, though they 
claimed that amount as a last resort in case their plea in denial of the 
plaintiff’s right of a redempfion was not accepted. 

16 0. C. 357. 

♦S. 263 Or P. Code — Summary trial — Magistrate hound to record reasons 
for conviction . — That a Magistrate trying a case summarily is bound to record 
his reasons for the conviction and to state them in such a manner that a 
superior Court acting in revision may be in a position to judge whether 
there were sufficient materials before the Magistrate to support the 
conviction. 


16 0.C. 359. 

Hindu Law — Acquisition by Hindu widow out of the income of her husband^ 8 
estate Presumption — Smt by reversioner to reeove? .such property^ onus 
of proof. 

1. That the properties acquired by a widow must be presumed to be 
the widow’s property, and that the reversinners who are seeking to recover 
such property on the ground that it formed part of the husband’s estate 
must establish that fact. 

2. That the consideration relied upon by their Lordships of the Privy 
Council in I. L R 10 Cal. 824 cannot be applied as tests in every case to 
determine the question whether or not a particular property is part of the 
husband’s estate. Each case has to be considered on its own merits. 

16 0. C. 370. 

S. 36 Cr. P. G . — Validity of concwient sentences . — That the power of 
passing concurrent sentences is confined to cases where a person is convicted 
at one trial of two or more distinct offences, 

16 0, C. 371. 

S. 188 Penal Code — 8. 560 Gr. P. C. Order issued by Police Sub-Inspector to 
a Station Master to detain certain logs lying on trucks suspected to he 
stolen property legality of. 

Where the Sub-Inspector instead of seizing such logs under S. 550 
Or. P. C., issued an order to the Station Master directing him to detain the 
same, held, that the order was irregular and objectionable 

Where the Station Master after detaining the goods for some time 
forwarded the consignment under express order from the Traffic Superin- 
tendent, held that under these circumstances a conviction under S. 188 
Penal Code could not be sustained 
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16 0. C. 374. 

Ss 9, 72, and 18 Land Acquisitio^i Act {I of 1890 — Award made by Collector 
without being communicated to applicant — Limitation for filing objection — 
High Courfs power of levision^ 

1. That an award written or signed by the collector without being made 
in the presence of or communicated to the applicant is qua the applicant 
no award at all and the period of limitation for filing an objection to the 
award can only be computed from the date when the award is made within 
the applicant’s knowledge. 

2. That the Collector, is rejecting an application made under S 18 cl. (1) 
of the Act, acts judicially and his order is subject to revision by the High 
Court 


16 0. C. 378 (P. C.) 

Parda nashin lady. 

1. Deed of gift in favour of the son of a paramour and Mukhtar. Burden of 
proof . — The burden of proof shall in such a case, rest, not with those who 
attack but with those who found upon the deed and the proof must go so 
far as to show affirmatively and conclusively that the deed was not only 
executed by, but was explained to, and was really understood by the grantor, 
in such cases it must also, of course, be established that the deed was not 
signed under duress, but arose from the free and independent will of the 
grantor. 

2. Necessity of independent advice — Proof of eorecution — Undue influence — 

There i.s no rule of law of the absolute kind requiring that a deed of gift 

executed by the pardanashin lady cannot stand unless it is proved that the 
lady had independent advice. Its presence or absence is a fact to be taken 
into consideration and well weighed on a review of the whole circumstances 
relevant to the issue of whether the grantor thoroughly comprehended, and 
deliberately and of her own free will carried out, the transaction. If she did 
the issue is solved and the transaction is upheld ; but if upon a review of the 
facts, which include the nature of the thing done and the training and habit 
of mind of the grantor, as well as the proximate circumstances affecting the 
execution — if the conclusion is reached that the obtaining of independent 
advice would not really have made any difference in the result, then the deed 
ought to stand. 
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16 0. C. 386. 

Will^ proof of — V resumption in favour of a natural will exociitiou of which 
is proved, — That the presuniptioiis of law are in favour of it^ bein^^ maintained 

Attestimj witnesses, — Where the persons who attested a will weie just 
those witnesses that the testator had about him and it was (Contended that 
they might have been of a better class, held,, thal- a comment of this cJiaracter 
has no force except upon a proof which would satisfy the Court that these 
persons had committed both forgery and per jury 

Natural reasonable and pro pet — 'J'hat in the case ot a will leasonable, na- 
tural and proper in its terms it is not in accordaiuje with .sound rules of cons- 
truction to apply to it those cannons which demand a rigorous sci’utiuy of 
documents of which the opposite c;an be said, namely, that tliey are unnatural 
uni’easonable, or tinged with impropriety 

Admissibility of evidence — Whoi'e a will has been executed on a sheet of 
ollicial papei* in general use and evi<lence was given that some other people 
had been in the habit of having forms or sheets which they signed in blank, 
held, that such evidence was irrelevant and should not have bemi adniiited. 

568 C, P, ('> =0. \LI, / 27 0 P. 0 {V o^ 1908).— W^here additional 
evidence was admitted in appeal to discredit the evidence of a witness in the 
case without such witness having been affoi’ded the opportunity of clearing 
up the mistake or explaining the matter, heM, that the procedure was im- 
proper 
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17 0. O. l-=20 I. 0, 894. 

Wliulhor or not custom exists is a question of fact. 

In order that any com so of conduct may be invested with the huiding 
authorhy, which the law concedes to custom, it must be ancient, cootinuons, 
leasonable and definite, and these attributes must be established by clear and 
unambiguous evidence. The question, whether, in any given instance, the 
evidence led to prove the existence of those attributes is adequate proof of 
what the law requiies, is a question of law which can be discussed in second 
a{)poal. 

It is not competent to a Court of second appeal to consider the credibility 
of any particular evidence. 

i BjOft where the lower court has acted upon inadmissible evidence, ba.s 
rejected admis.^ible evidence, or has acted upon evidence which does not come 
up to the standard of adequacy, its finding would be open to correction in 
second appeal. 

AVhere certain “ IVajibucarz'^ relating to villages other than the oro in 
suit, were produced to prove an alleged “family custom’' in matters of 
inheritance, on the ground that the owners of those villages belonged to the 
same clan as the owner of the village in dispute. 

//d/J, that the “ AVajibularz” were inadmissible in proof of the custom 
f^ot up, the word “family” as used in the expression “family custom” not 
being wide enough to include a clan. 

17 0. O. 6^21 I. O. SOI. 

Section 140 of the Oudli Rent Act prevents the defendant in a suit for 
arrear of rent from raising a plea of counter-claim or equitable set-off except 
in the particular set off circumstances for which the section provides, but not 
from raising a plea ot part payment. Hence in a suit for arrears of rent, 
the defendants are entitled to set up their claim to daliyak allowance not by 
way of set-off, but by way of part payment, for anything which the parties 
agreed might bo deducted from the rent would be protanto a payment of the 
rent. 


17 O. 0. 14=21 I. 0. 193. 

A decree, in so far as it declares that in default of payment oitihif'ilttionnt 
specified therein within a specified period suiirshall stand disraiiBggijl^\^h 
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costs becomes a decree for dismissal on the happening o£ snob default and is 
appealable as snch. 

The qaestion 'whether a pre-emptor has paid the amount fixed by a pre- 
emplion decree •vvilhin time or not is a matter affecting the operation of the 
decree and strictly does not relate to its execnlion within the meaning of 
section 47 of the Civil Procedure Code. 

17 O. O. 18^23 I. 0- 182. 

Where a complaint of an offence under section 211 Indian Penal Code, was 
ordered to be “struck off ’ for the complainant’s absence but the Magistrate 
took cognizance of the case on a fresh complaint by the same complainaut. 

(1) that the Magistrate had not authority to pass an order stribk- 
fog off the case; 

(2) that the order strickingoff the case was not tantamount to an order 
of discharge under section 259, Criminal Procedure Code, in as much as 
this section relates only to compoundable cases while an offence under section 
211 Indian Penal Code, cannot be lawfully compounded. 

(3) that once a sanction to prosecute is availed of and a complaint 
instituted on its strength, a fresh complaint ou the basis of the same sanction 
is incompetent, inasmuch as one sanction covers only one complaint; 

(4) that the Magistrate had no jurisdiction in the case after he had 
struck off the case. 

17 O. C. 21=23 I. 0. 184. 

Persons, merely-acting in maiotenanco of an existing peaceful possession, 
no matter whether the possession was with or without title, cannot be said to 
enforce any right or supposed right and, therefore, cannot bo held to form 
an unlawful assembly within the meaning of section 141, clause (4), Indian 

Penal Code. 

A person who is out of possession must enforce his right, if any, in the 
way prescribed by law and be cannot be permitted to vindicate it by the use 

o£ criminal force, __ 

17 O. 0. 25=22 I. 0. 1001. 

Aji . order passed by a Civil Court, directing the prosecution of certain 
■persons; under section 4 7 6, "‘Criminal Procedure Code, can not be revised by a 
High ’Conrt under section 439"ig |be Criminal Procedure Code. 
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The summoning of the record must bo a necessary preliminary to any 
action which a High Court may take under section 437 or section 439, Criminal 
Procedure Code. 

Section 43*9 of the Criminal Procedure Code is not independent o£ section 
435 of the same Code. 

The provisions of sections 434 and 439 must be read with the provisions 
of sections 435. 

A High Court acting as a Criminal Court has no power to call for a 
record except under the provisions of seetion 435, Criminal Prooodure Code, 
and under that section it can call for the record only of an inferior Criminal 
Court. 

A High Court as a Criminal Court can not send for the record of a Civil 
Court or of a Revenue Court. 

A proceeding under section 476, Criminal Procedure Code, may possibly 
bo considered to be one of a quasi ciiminal nature. 

But a Civil or Revenue Court making an inquiry under that seclion, pro- 
liminary to a prosecution does not become a Criminal Court by virluo of 
such inquiry. 


17 O. C. 33=22 I. O. 315- 

Three brothers A. B. and C. appointed D. to act as an arbitrator by 
whose award they bound themselves in respect of partition of joint family 
property. 

The award was duly made. It stated that “all the cash had been divided 
and that now no co-sharer had any right to demand accounts from another.'’ 
Some years after, the sous of one of the brother sued for an account from his 
uncle with regard to certain property and monies which they alleged weie to 
remain joint until realised. 

Held, (1) that the plaintiffs were bound by the award which was final ; 

(2) that they could not claim an account as the award expressly 
stated that no co-nharer could, subsequently, demand an account. 

17 O. C. 38=-23 I. C. 448. 

(1) Where a 'puisne mortgagee, who bad paid the amount due on a 
decree for sale obtained by a prior mortgagee, brought a suit f6^ a sale ofei 
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the basis of his mortgage and claimed priority as against intermediate moit- 
gagees in respect of the amount spent by him in redeeming the piior moit- 
gage: 

Held, that the suit, in so far as it sought to enforce the priority, must be 
governed by the same rule of limitation as would have apphed to a suit by the 

prior mortgagee. 

(2) The period of' limitation in respect of a suit for sale on a moitgago 

not bo extended by subsequent transaction between the mortgagee and a 

third person who pays off tjie mortgage debt. 

(3) If a person purchases property subject to a mortgage and the moit- 
gagee allows his right to recover the money to 1)0 lost by Ia[)se oE time, the 
purchaser is not debarred from taking advantage of the negligence of the 
mortgagee and raising a plea’of limitation. 

In the absence of any foundation for a suggestion of bad faith, thoJTiling of 
suits to recover arrears of rent by a mortgagee in possession, is an act of 
management and any expenses incurred in connection therewith are rocovoiable 
by the mortgagee under section 72 of the Transfer of Fropeiiy Act, 

17 0. 0, 52--23 I C. 406. 

Where the mother of certain Hindu minors, acting as their gufanlian, sold 
coriain grove lands belonging to the minors daring their minority and the 
minors brought a suit for possession of the grove lands more than throe years 
after attaining majority but \/ithin 12 years of the sale. 

Jleld^ that under the provisions of section 28 and Article 44, Schedule 1, 
of Act IX of 1908, the claim of the plaintiffs bocamo extinguished throe 
years after, their attaining majority. 

17 O. C, 55=23 I 0. 460 

The words ‘‘ portion of the produce of land in the definition of ‘‘reut^% 
as given in section 2, clause 5, Oudh Rent Act, mean a portion of what the 
land has actually produced and not portion of what it might have produced. 
They cannot be held to bo ^ portion of the produce which ought to have been 
grown upon the fields. 

Where a tenant deliberately omits to cultivate a holding the rent of which 
is payable in kind no arrears of rent can be held to exist and the landlord’s 
remedy is to sue in the proper Court for damages forlbreach of the contract 
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Wliicb snch a tenant is implied to have made to caltivate the holding as well as 
his capacities and resources permit. 

Sections 1240 and 124D of tbo Oudh Rent Act apply only whori the 
suit has been instituted in a wrong Court and not when the plaintiff has sued 
the right Court upon a cause of action upon which he cannot succeed. 

17 0. C, 60-23 1 C. 453. 

A gift is not valid without seizin. But whero tly) property given does 
not admit of physical possession aud the donor gives such possession, actual 
or constructive, as he is capable of giving, provided he himself is not out of 
possession, the gift would be valid. A gift is not, ho\^ever, complete until 
possession is taken of the thing given. 

If a gift is made by a Mahammadan of two distinct properties and is 
perfected with regard to one of thorn by delivery, and not with regard to the 
other, the gift is not valid in its entirety, but takes effect as to the property 
which has been duly deliveieci. 

Under the Muhammadan Law, which has been made applicable ntider 
section 3 of the Oudh Laws Act to questions lehUiugto gifts between Muhain- 
niadaus, a gift of a house conveys no title unless it is accompanied by 
delivery of possession or followed by the taking of possession with the per- 
mission, express or implied, of the donor. 

17 0. C. 68=22 I, C 293. 

A, a Hindu Junv'ar Clihalri by caste, had a son B. by a Muhamma'dan 
woman, L-, whom he got married to two Chhattri woman, by whom B. had 
a sou 0., and a daughter D, By a Muhammadan woman, B. had several 
sons. E. was the eldest of B^s. Sons. A made a will to the effect that the 
income fiom certain properties should go to support B. and B’s aidad “for 
generations after generations as long as the family of B. and his descendants 
remain in existence,” and that the income of coitain olher. properties should 
go to the support of the Muhammadan woman, L,, over which she was 
given the power of disposition by will. After the death of B , a dispute 
arose between B’s children by the Hindu woman and those by the Muham- 
madan woman as to the succession under A’s will. 

Held (1) that as A had got B married to two Hindu woman and 
desired him to live like a Hindu, A must have intended by the word aulacl 
in bis will to mean the issue by the Hindu women, that is, C and D; 
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(2) that as A set tloii certain other properties on his own Muhammadan 
mistress, L., giving her power o£ disposition over them by will, she was 
supposed to have exorcisod these properties to enable her to provide for her 
grand-ohildreu, B. etc , by her Muhammadan daughter-in-law who lived 
with their grand-mother, L- 

The word Kliandan ordinarily refers to the group of descendants who 
constitute the family of the progenitor. Illegitimate off spring, who from 
the necessities of the case can not shore in the family life or its worship or 
ceremonials, cannot be included in the term khandari, 

W 0. C. 86=24 1. C. 223. 

Where a suit was instituted in a Revenue Oonrt on tlic allegation that 
the defendants wore holding certain land as a muafi grant which was liable 
to rosumpsion under Chapter VII A of the Oiidh Rent Act and^'the defendants 
set up the defence that they were proprietors of the land and not mere 
Mnatidars and the Revenue Court decided against the defendants and declared 
them to be uudor-propriotors undor-seetion 107 A and the defendants 
there-upou instituted a suit in a Civil Court for a declaration that they wore 
piopiietors of the land in question. 

Held, that the decision of the Reveiiuo Court did not debar the Civil 
Court from trying the question as to whether or not the aforesaid defendants 
were proprietors of the land in suit. 

17 O. 0. 90-=24I. C. 286. 

In a suit for sale based on a mortgage the plaintiff was given a decree 
for bis mortgage money to be realized by a sale of some of the properties, 
but his claim to make certain other properties liable was dismissed. The 
plaintiff on appeal raised no question about the amount of the inortgagomoney 
but sought only to make the properties exempt by the Lower Court liable for 
the amount of his decree and paid a Court foe of Rs. 10 only on the ground, 
that the relief sought in the appeal was merely of a declaratory nature: 

Held, that in such a case an ad valorem fee was payable on the value of 
the property, because the question in dispute was the liability of the land 
to be proceeded against for the debt. 

17 O. O. 92=24 L O. 975, 

A High Court in revision may grant permission to compound an. 
offence and allow a case to bo compromised. 
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Where in a case nnder-section 325, Indian Penal Code, the compJainanfc 
tind the accused were willing to compromise, it was no sufficient reason to 
refuse composition on the ground that a third party, the master of the 
complainant, who had received no injury from the accused, had refused or 
was not willing to agree to the composition. 

17 O, O 94-=24 I, G. 137. 

Where in execution of a decree for sale in respect of certain plots of 
land which had been iliortgaged, a number of plots were sold by auction 
which were not the plots specified in the mortgage-deed and the sale was 
confirmed and possession delivered to the puichaser, and subsequently an 
application was made by the judgment-debtor asking the Court to sot aside 
the sale and to restore him to possession of the plots not covered by the 
mortgage 'deed and the decree for sale. 

Held, that the application made by the judgment-debtor was one of the 
nature dosciibed in Article 165, Schedule 1, of the Limitation Act; and that 
Article 165 must be taken to cover any application which the judgment-debtor 
may bo eutillod to make. 

17 O. C. 99-23 I. 0. 935. 

The salary of Honorary Commissioned Officers employed in the Indian 
Subordinate Medical Department is attachable under the provision of section 
GO, sub-section (1), clause (i), Civil Procedure Code, since they are '‘public 
officers” as defined in section -2, clause 17, Civil Procediiie Code, and are 
also "officers” as defined in section 100 of the Army Act, so that they are 
not protected by section 144 of the latter. 

Section 6, sub-section (2), clause Civil Procedure Code, does not 
amount to a declaration that the provisions of section 6, su^-section (1^,’ 
Civil Procedure Code, do not constitute a law passed by the Governor 
General of India in Council authori'^ing deductions to he made from the pay 
of an officer of His Majesty’s Kegular Force. 

17 0. 0. 105==23 I.C. 943==!. 0. L. J. 162. 

The presumption as to a right of pro-emption is, in Oudh, a statutory 
presumption created by section 7 of the Oudh. Laws Act which lays down 
that such a right is, in the absence of any custom or contract to the contrary,' 
presumed to exist. 
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Where tlie entry in a wajih'nharz stated that every co-sharar in the vil- 
iago was entitled to'sell his share to whomsoever he liked, 

Held^ that the above entiy was sufficient [.)roo£ o£ a custom excluding the 
right o£ pre-emption in the village. Where in a previous suit relating to a 
village a claim for pre-emption had been put forward and allowed, and it was 
contendoj in a subse(|ueut suit for pre-emption relating to the same village 
that the pievious decisron proved the existence of the custom of pre-emption in 
the yillage, but it was found that in the previous suit no defence like that 
in the subsequent suit was put forwaid to ihe effect that the custom did not 
obtain in the village. 

TMti, that the above previous decision could not eslahlish the custom of 
pre-cmphon in the villuge. 

Sotes. 

Dist,-~20 0. (1, 226=12 1. (k 21. 


17. O. C. 108^ 24 I C. 542. 

AVhon a Hindu dies leaving two widows they succeed jointly to (ho 
husband’s property. Wliile they may dining their life tin)e enjoy their shares 
separately, they cannot so deal with property as to destroy (he incident of sur- 
vivor ship which attached to the estate. Under the Hindu Law whore a 
widow makes a surrender of her estate in favour of the nearest reversioner 
the surrender must be of her entire interest in her husband's property. 

An oral award can bo as good and offectivo as a written award. But 
until an award, whether oral or written, has been made a rule of Courts so as 
to give it the force of a Civil Court decree, it canrrot operate to transfer 
property. 

Where tRe several members of a family make settlement of their dispute, 
each orro relinquLhing all claim in respect of all property in dispute other 
than that falling to his share and recognising the right of the others as they 
had previously asserted it to the portion allotted to them respectively, the 
transaction is what is called a family arrangement and should be upheld as 
such. The test of such an arranegment is that it constitutes the recognition 
of a pre-existing title and not that the parties derive any title from each other. 

Notes . 

0, C., 282=«32 1. C. 465—18 0, C, 51 (27 I. 0, 938) 
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17. O- 0, 120-^3 I. a. 6S5. 

vVhen a separable portion o£ an award is bad, the refliainder o£ the award, 
it good, will be maintained. 

1£ irregnlarities in the procedure o£ an arbitrator can be proved which 
would amount to no proper heating o£ the matters in dispute, there would be 
misconduct sufficient to vitiate bis award without ;iny imputation on his 
honesty or impartiality; for example, if the parties are not properly summoned 
to appear before the arbitrator and one of the parties is not given an opportn- 
nity of meeting the case set np by the other party, it would be held that theie 
has been no proper inquiry. 

It is generally desirable that an arbitrator should make and retain for 
subsequent use, if necessary, notes o£ the proceeding before him; but in tlio 
absence of such notes there is no wairant for holding that an award should 
be set aside at the instance of ono of the parties, who must be held to have 
known the general course of procedure and who did not mnko any protest 
until after the making of the award with the terms of which he was not 
satisfied. 

An arbitrator, selected by the parlies, comes within the general obliga- 
tion of being bound to give evidence and where a charge of partiality or 
dishonesty is made, any relevant evidence, which he can give is properly 
admissible. It is, however, necessary to take care that evidence admitted 
as relevant on a charge of dishonesty or partiality is not used for a 
different purpose, namely, to scrutinize the decision of the arbitra,tor 
on matters within his jurisdiction on which bis decision is final, for 
example, a Court should not utilize evidence relevant on a charge of corrup- 
tion to criticise methods adopted by an arbitrator in determining the qauntum 
of his valuations. The charge of corruption ought to be put to him faiily 
and squarely so as to enable him to give a direct answer or explanation, A 
critical cross-examination into the details of figures used by him in making 
his award, should not be permitted. ^ 

An arbitrator who is called as a witness in a legal proceeding to enforce 
his award may be asked questions as to what passed before him and as to 
what matters were presented to him for consideration, but no questions can 
be put to him as to what passed in his own mind when exorcising his discre- 
tionary power on the matter submitted to him. 
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However, where charges of dishonesty are made the Conrt would reject 
no evidence of any arbitrator which could be of assistance in informing itself 
whether such charges were established* To infer the grave charge of dis- 
honesty and partiality against an arbitrator there should be strong evidence 
in support of each particular instance of dishonesty. 

Although in each instance the evidence of dishonesty might amount to 
more than a case of suspicion, yet the aggregate effect would not be sufficient 
to support the charge of corruption. Suspicion, in short, will not become 
facts and facts guiUs. 


IT O. C. 134—25 I. O. 138. 

Where the pLiiutiff accepted the burden of proof put upon him by the 
Court below and produced certain witnesses an order to prove execution of the 
deed; 

Heidi he was not entitled in second appeal, because the evidence of 
the witness he put forward had been disbelieved, to turn round and say that 
it was not bis duty to call evidence at all and to ask the Court to disregard 
the evidence which he had given. 


17 O. 0. 138—25 I. O. 303. 

Under section 43 of the Provincial Insolvanoy Act, a Judge can take 
cognizance of the bad faith of a debtor at any time, whether before or after 
the making of the order of adjudication, nlthongh it may be that the Court 
has no power to refuse io make an order of adjudication merely because an 
act of bad faith is proved. 

17 O. O. 142—24 I. 0. 604. 

It is not necessary that each of the Magistrates of a Bench of Honorary 
Magistrates deciding the case must invariably be present at every hearing 
when evidence is heard and recorded. The words *' the constitution of the 
Bench for conducting trials*' in section 16 of Act V of 1898 do not exclude 
the authority of the Local Government or the District Magistrate to lay down 
rules for the guidance of the conduct of business by Bench of Honorary 
Magistrates. The criterion of the validity of a judgment of a Bench of 
Magistrates is simply whether snstantial justice has or has not been done. 
If for example, 2 out of the 3 membors of the' Bench delivering the judgment 
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were present on 11 out of 12 days when the evidence was recorded, and the 
third on 7 of those days, the irregularity is triHing and curable under section 
537, Crimiaal Procedure Code, as occasioning no miscarriage of justice, 

17 O. O. 148=24 I. 0. 119 

To interpret rule 42 of the Oudh Civil Dgest as meaning that no plaint 
or application can be received in Court unless the Court-feo which is on the 
plaint or application has been purchased on the dat^ on which the presenltt- 
t*on is made, is entirely erroneous. In such cases, simply a proper note of 
the actual date of presentation should bo made on the Court-fee labels and the 
plaint or application ought then to be admitted. 

17 O. 0. 150=-24 I. C. 32. 

Thus the vendee cannot defeat the pre-emptor s right by transfori iog the 
property, after the institution of the pre-emption suit, to persons having a 
right to pre-emption superior to that of the pre-emptor himself. 

Persons failing to exercise their right of pre-emption within tlio perio< I 
prescribed by law cannot defeat even an inferior right* of pre-emption by taking 
a conveyance of the property after the time for a suit for pre'emption has ex- 
pired. 

Persons taking conveyance of a certain property cannot subsequently plead 
with any good grace that the property was not transferable. 

Restrictions as to alienation put by a Settlement CourCs d6cr«?eg as regard i 
certain lands do not render those lands absolutely incapable ot transfer. They 
are imposed simply for the benefit of the superior pr<?priotor who alone can 
challenge the alienation of such lands. 

Note.— R. 20 0. G. 13=38 I. C . 58^>- 

17 O. C. 168-25 I. 0. 121. 

It is not necessary to obtain a fresh decree under Order XXXIV, rule 6, 
Civil Procedure Code, if the decree originally passed is both a decree for the 
sale of the property mortgaged and personal decree against the property of 
the judgment-debtor. 

A decree might be construed in the light of the judgment. 

17 0. O. 157=24 1.0,45. 

Article 123, Schedule 1, of the Limitation Act, appliosonly tea suit for a 
share of an estate whioh the def^dants is legally bound to distribute and do^ 
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not govern a suit recovery of possession by one of the heirs against an other 
heir, e. a Mobammadan widow* Article 144 only is applicable to the 
latter case. 

The possession of a lien-holder cannot bo adverse to those against whom 
the lien is claimed, nor is the lien-holder entitled to sell away the property to 
third persons. 

The lien recognised by law in favour of a Muhammadan widow aiises 
only in cases where the widow gets actual and lawful possession. Lawful 
possession means possession which has been obtained neither by force nor by 
fraud. 

Where the heirs of a deceased Mohammadan alleged that the widow had 
obtained possession over the deceased’s property by fraud, in as much as 
when she went to the Revenue Courts to ask for mutation of the property in 
her favour she made statements which showed that she was the absolute 
owner of the property* 

Held^ that having regard to the fact that the entries in the Revenue 
Registers are made only on the basis of an already existing possession, the 
allegation of fraud could not be sustained. 

Where a deceased Muhammadan’s property, and not his widow’s right as 
a lien-holder, is transferred by her, the transferee cannot plead as against the 
heirs of the deceased that by virtue of the transfer he acquires any right to 
call upon tha heirs to pay him a proportionate share of the dower-debt 
before they are eii^'tled to a decree for the property in his possession. 

Where the heirs cf a Muhammadan sue the widow and her transferees 
for recovery of possession ot \he deceased’s property^ and the suit is decreed 
and the widow submits to the deoiee the transferees are no more entitled to 
plead that they are not liable to be ejv.ted until the widow has been paid. 

The fact that certain persona attesM the execution of a document is no 
sufficient evidence of the fact that they had notice of its contents. It cannot 
be said, therefore, that the parties attesting a deed of trasfer, were consenting 
parties to the transfer. 


IV O. O. 169-S5 I. O. 160, 

An application which is in substanoe an application made with the 
object of moving the court iu the matter ^^f a format application which 
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lias been postponed, snspended or otherwise stayed by reason of some order 
is an application to continue the suspended proceeding from the point where 
ifc was stayed and may be made at any time within three years from the date 
when the right to apply accrued, that is, when the order lor postponement, 
suspention or stay was withdrawn or became in operative even though the 
execution proceeding may have been struck off by that order, 

17 O. O. 178-=26 I. O, 104. 

Tho mere fact that preference has been given fo one creditor over the 
other does not in itself render the transaction in favour of the preferred credi- 
tor voidable under section of the Transfer of property Act, provided that 
the transferee should be innocent of the frand intended by his debtor. 

The motive with which a benami purchase is entered into, the position of 
the parties to transaction and their relation to one another, the possession of 
the property concerned and of the title-deeds there of, the source and adequacy 
of the purchase of the money and the previous and subsequent conduct of the 
parties to the transaclioii afford valutible data for determining the intention of 
the parties and the nature of the interest, if any, sought to be created, 

17 Q. O. 184--25 I. O. 633. 

Where the applicants were convicted under section 147 of being 
members of an unlawful assembly and under sections 324/194 by reason of 
hurt: caused by one of them and were sentenced to separate terms of imprison- 
ment in respect of both the offences, held, that the sentences were legal and 
no exception cofiU be taken to them. 

17 O. O 180=25 I. O, 45. 

Held, that an adoption of a Brahman boy by a man of a lower caste is 
not authorised by Hindu Law. 

For the purposes of inheritance each primary caste (Varna) must adopt 
from within its own limits, 

17 O. O. 193=25 I. O. 146. 

(1) Where the parties had agreed to start a business in partnership 
and to contribute capital therefor and to divide the profits and losses in fixed 
shares and a lease for the farm and sale of drugs was acquired in the name 
of the plaintiff after that agreement bad been made, held, that the agreement 
was not illegal. 
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(2) Ihdd further y that tlie rules on the subject which have the force of 
Jaw lay down no more than that the Government refuses to recognize any 
person for the purposes of management or the realization of the Government 
demand other than the person or persons managed as lessees. There is nothing 
in the rules to prevent a lessee agreeing to transfer a portion of the profits or 
losses result i Jig from the lease, to a third party. (3) Held also that under 
O. XX, R. 15, Civil Procedure Cede, it is within the discretion of a Court 
either to pa&s or not to pass a priliuiinary decree and a Court would make 
an improper use of this discretion if it passed a preliminary decree for the 
determination of points on which the parties had already agreed. 

17 0.0 207%25 I. O. 384. 

Beldy that till the sequestration of the estate by attachment or otherwise, a 
creditor is not entitled to seize the rents and profits of the property of the de- 
ceased accruing after the property has devolved on his heirs-at-law or to make 
them personally liable to the extent of those profits piior to the sequestration. 
Such profits cannot be treated as the estate of the deceased and the heirs o£ 
the deceased are entitled to appropriate them. 

17 O. O. 210—25 I. O. 403. ' 

The plaintiff instituted a suit for pre-emption in respect of a sale-deed 
executed for an alleged coubideration of Rs. 2,000, the plaintiff valued his 
claim at 400 but subsequently admitted that the market value of the disputed 
property was 1,000. ihe iSub-Judge relying on the plj^intiff’s statement 
returned the plaint for presentation to the proper Court and it was presented 
on the same day in the Court of the Mansif. 

Ileldy that as there was nothing to show a deliberate or reckless under 
valuation of the property in order to secure some improper advantage or a 
mcda fide desire to institute tho suit in a wrong Court, s. 14 Limitation Act 
applied to the case and the plaintiff was entitled to the exclusion of time 
during which he had been prosecuting the proceedings in the Court of the 
Sub- Judge. 

Note— Dist. 19 0, 0. 367. 

17 O. O. 213=-25 I. C. 409. 

An agreement to stifle a prosecution in respect of an offence of a 
public nature is against public policy and illegal. ^Agreements of that 
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class being founded upon the suppression of criminal offences, have a tendency 
to snbvert public jnstice and it is well recognised role that a person who has 
a pablic dnty to perform should not be allowed to cause public injury in 
order to make a profit for himself. But there is no obligation on a person 
to forego hia private rights and in all offences which involve damages to an 
injured party for which he may maintain an action, it is competent for him, 
not with standing they are of a public nature to compromise or settle his 
private damage in any way ho may thiuk fit. 

Where the consideration for a promise is to obtain from or wilh-draw 
a criminal prosecution for a iion-ooinponudable offence the promise can not be 
enforced. But in casej like those of criminal breach of trust or embezzlement 
where thero is always a civil liability a bond can be taken in-acknowledgment, 
of that civil liability, provided the stifling of the prosecution forms no part 
of the consideration. 

17 O 0. 218=25 I. 0. 802. 

In cases where there is no stipulation restraining redemption before 
a certain period, but only a period is fixed for payment or within which 
the mortgage money is likly to be satisfied from the usufruct, the term 
fixed for payment can only be regarded as a protection for the debtor 
till the contrary intention is shown. In the absence of such an intention 
the mortgagor may redeem at any time before or at the end of the term. 

In each case the important thing is to point out whether it was the 
intention of the parties as expressed in the deed to postpone redemption till 
the mortgagee had enjoyed the usufruct for the full period named. Such 
term may not form an essence of the contract, where the mortgagee is only 
to take interest at a specified rate from the profits of the mortgaged property 
and to credit the rest towards the principal money. 

17 0. O. 224=25 I. C. 316. 

When a statute confers jurisdiction upon a tribunal of limited authority 
and statutory origin, the conditions and qualifications annexed to the grant 
must be strictly complied with.* 

Held, that Civil Courts are invested with jurisdiclioii of a two-fold 
character in respect of objections relating to title which have been put for-* 
ward in the Revenue Court within the time specified in the proclamation* 
In the cases specified in clauses (a) and id) of sub-section ("1) of section III 
of the Land Revenue Act. the inrisdiction conferred is original. 
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In cases nncler clause (a) there is no rule of limitation other than that 
which would apply under the ordinary law relating to civil suits. 

In oases under clause (b) the jurisdiction must be invoked within the period 
of 3 months from the date upon which the objector is referred to the Civil 
Court, In cases under clause ( c) the Civil Court has an appellate jurisdic- 
tion only. 

Ileld^ further that the jurisdiction being conferred on the Civil Court !)y 
statute and not by the Eevenue Court order, the Civil Courts when their 
jaribdiction is invoked must satisfy theinselve that all the conditions and 
qualifictions annexed to the grant of jurisdiction have been strictly complied 
with. 


17 O. O. 235=26 I. O. 689. 

Where a disruption of the unity of a joint family as proved or admitted 
to have taken place, hell, ihat no presumption can be raised as to the date of 
that disruption. 

Held^ farther> that where one oo-paroener separates himself from the others 
there is no presumption that the remaining members remain united. 

17 O. O. 242=25 I. O. 694. 

A vendee, defendant in a pre-emption suit, occupied, when that suit was 
instituted against him, the position of a co-sharer with an absolute right of 
transfer and of enjoyment but subject to the danger of being attacked by a 
claim for pre-emption by virtue of recent purchases. A decree for pre-emption 
was passed agahaat him in that enit. Before his appeal came to be decided a 
suit for pre-emption in respect of one of the other properties had been brought 
and had been dismissed and the decree had become final in his favour . 

lleldf that the firendee and the pre-emptors having become persons equally 
entitled to purchase the property in dispute before the case was finally dis- 
posed of in appeal, lots must be cast under section 9, Oudh Laws Act, in 
order to determine which of them shall exercise the right to buy the property. 

In a pre-emption suit, in determining the fight of the pre-emptor or of the 
vendee, appellate Court may oonsider any circumstances which have arisen 
daring the pendency of the suit, in appeal, even though these ciroumstancea 
may have come into being subsequent to the deoree of the first Court. 

0. C. 110=36 I. C . 799. 

Exp.— 19 0. C. 153«=37 1. C. 63. 
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17 O. O. 250=25 I* O, 088. 

Heldt that the relationship contemplated in section 9 oE the Oudh Laws 
Act is a legitimate relationship. 

17 O. O. 252=25 1. O. 701* 

Ileld^ that a snit for possession o£ land free of the honso and trees wrong- 
folly built and planted by the defendant as distinguished from a claim raeiely 
for the removal of trees is governed by Art. 142 of the Indian Limitation 
Act. 

17 O, O, 254=25£I. C. 703 

Held^ that the provision of the Indian Limitation Act apply to ap locals 
from the decisions of Court of Revenue to a District Judge. 

Where the limitation for an appeal under section 119 A of the Oudh 
Rent Act expired on a holiday and the appeal was filed on the day following, 
held^ that the appeal was filed within time. 

17 O. 0. 256=25 I. O. 704. 

Where a decree describes the mortgaged property in more ways than one, 
and one description applies to one set of existing facts and another to another 
set of existing facts, the duty of the Court executing the decree is to ascortn n 
by a reference to the record or other evidence to which description the decree 
was intended to apply. 

Where two descriptions of the same subject matter conflict with each other 
or where two parts of the same description are in conflict, that which is more 
certain, stable, and the least likely to have been mistaken or inserted iuadvci- 
tontly, must prevail if it sufficiently identifies the subject matter. 


17 0 0. 260=25 I. O. 840. 

Where a Magistrate made an order under section 488 , Criminal Pio- 
cedure Code, directing a Mohammadan to pay a certain monthly allowance 
towards the maintenance of his wife, held that, on a subsequent divorce of his 
wife by the husband that order became oficis. 

17 O. G, 263=25 I. O, 990 

Held, that an order passed by a District Magistrate cannot be sDj)pojteii 
as an executive order in the absence of any statutory authority which would 
justify ffie making of it. 
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Tho anlhority o£ every Magistrate to do any act as Magistrate or as 
Collector, if such authority exists, must ultimately he found in the powers 
conferred by Parliament. The immediate power may be an executive order 
of the local administration, but the power of the local administration to make 
an order must be deiived, either directly or indirectly, from Parliament and 
it is a mistake to assume that because an officer is an executive officer or a 
judicial officer, he has any power to interfere with private or public persons 
which cannot bo deiived from a lawful origin. 

17 O. O. 267=^25 I C. 708 

Ileldj that the prohibition which is contained in section 16 sub-section f2) 
of the Provincial Insolvency Act is aimed at creditors to whom notice of the 
insolvency proceedings has been given and does not affect persons having 
claims against the insolvent to whom no notice whatever of tho insolvent’s 
application has been delivered. 

Held farther^ that an order of discharge operates only to free debtors from 
the debts entered in the Schedule. 

17 O. C. 273-=25 I. O. 838 

Where a Magistrate discharged an accused person without making any 
judicial investigation into the merits of the complaint, held^ that he was com- 
petent to again enquire into the same charge on second complaint. 

17 O. O. 276-=25 L C. 843 

The real and substantial test by which to determine whether several 
offences are so connected as to form the same transaction depends on whether 
they are so related to one another in point of purpose, or ns cause and effect 
or as principal and subsidiary acts as to constitute one continuous action, 
irrespective of the persons by whom the same may have been committed. 

17 0. O. 284=-25 I. O. 732 

Ileldy that for the purpose of taxation of pleader’s fees proceedings taken 
on reference under section 18 of the Land Acquisition Act should not be 
treated as a suit within the meaning of the rules contained in para 272 of 
the Oudh Civil Digest. Pleader’s fees in such cases should be assessed under 
rule 9 of the latter paragraph. 

17 O. O. 291-=25 I. O. 699 

Ileld^ that there is nothing in the Court of Wards Act or in the rules 
made there under which are contained in the Court of Wards Manual which 
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gives any powers to District Officers or to a special Manafger to make any 
grant of laud out of an estate under the management of the Coart of Wards 
for a hundred years for the planting of grove. 

17 O. a 294==25 I. C. 600 

I/M, that adverse possession can legally exist over a right of equity of 
redemption. 

17 O C, 299==25 L C. 855 

Where the superior proprietor of a village executed deeds styled as pattas> 
©f hirt slianklap purporting to grant peritable and tian&ferable lights certain 
plots in lieu of a nazvana or piemium taken in advance and an annual rent 
reserved thereby. Held, that the transactions did not amount to sales as to 
give rise to a right of pre-emption. 

17 O O 303=-25 I. C. 905 

Where the executant of a deed^of mortgage executes a subsequent deed, 
by which he creates a personal covenant not to redeem the prior mortgage 
until he has satisfied the amount due on the subsequent doed> held, that the 
covenant be enforced against him personally, but not against a gubsequonf 
transferee of the mortgaged' property. 

17 O. C. 306=-25 I. O. 907 

Held, that there is no absolute necessity for a judgment debtor filing an 
application under 0. XXI, R. 90 C. P. C., to set out in the preamable of. 
application any * formal arry of parties, and therefore such an application 
should not be thrown out simply because an auction purchaser was not shown 
therein as a party. 

17 O C. 309=26 I. a 1003 

Proceedings in execution of decree are Judicial proceedings, and therefore 
a Court has jurisdiction to pass an order under S. 476, Or. P. C., with 
reference to matter which have come to its knowledge in execution proceed* 
iugs. 

17 O. 0 311=25 I. O. 1005. 

Held, that the employs” as used in S, 13 ("6) of the Motor Vehicleer 
Act (II of 1911) means ^has” or ‘'retains in his employ” and not takea 
into his employ. 
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Held further^ that ‘the section provides imprimis for the case of a man who 
at the time in question is driving a motor vehicle without a license and theie- 
fore clearly refers to the case of a license inforce at the time of such driving. 

17 O. O. 313=25 I. O. 912 

As a general rule a mortgagor cannot compel the mortgagee to accept 
payment of the mortgage money before the date fixed for redemption where 
there is a covenant in the mortgage-deed that redemption shall not lake place 
l)oforo that date. But a mortgagor cannot be precluded by any covenant 
from redeeming altogether and where the effect of a covenant is to postpone 
redemption for an unduly long period without any corresponding advantage 
to the mortgagor or there are circumstances indicating that the covenant 
posiponing redemption is unreasonable and appressive and intended to felter 
the right to redeem, a Court may allow redemption irrespective of that term 
us it may tbink fit. 


17 0. O. 318=25 I C. 917 

1. That a member of a joint Hindu family is not competent to dispose 
of the joint family property by will. 

2. That the word “ married woman” as used in the Code of Civil Pro- 
cedure 1882, referred to fern me converte as opposed to fern me sole and there- 
fore did not apply to a widow. 

3. That where a decree has been obtained against a Hindu father 
whose child len are minors, upon a mortgage executed by him, it is for the 
sons who c#me into Court to escape liability thereunder to prove that the debt 
was contracted for an immoral or illegal purpose or that the debt was of an 
iilnsory character. 


17 0, O. 327=26 I. 0. 503. 

If a party to a suit files a document making it a part of the plaint or 
written statement with the object of relying on it, he cannot bo permitted to 
reside therefrom afterwards without at least proving that it was filed owing 
to a bona fide mistake and that he had not intended to use it. 

17 0. 0. 331=26 1.0.526. 

That the suit for a declaration that defendant No. 2 was not an illegiti’* 
mate son of the plaintiff was maintainable. 
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17 O. JO 336=26 L O. 621. 

A mahant of a math or sangat though required to observe celobacy is not 
disqualified from acquiring property for his own personal benefit if he has 
funds of his own. 

The evidence afforded by the subsequent treatment of the property for 
several generations by the parties concerned may in certain cases be legitimately 
used for determining the nature of the interest sought to be created. Where 
there was no sufficient evidence to establish that the particular property in 
dispute was purchased from the income of the sangat or was dedicated to it 
by the founder of the sangat after his purchase and the succession to the pro- 
property had not been consistent with its being endowed property, held, that 
the land in dispute did not form part of the endowed property. 

17 O. C. 339=20 I. C. 517. 

Where certain lands held in under-proprietary tenure situate in a village 
consisting of only one Mohal within the meaning of section 9 of Act XVIII 
of 1876 were sold to persons who owned a pro[)rietary share in the village 
but not related to the vendor and a suit for pro emption was instituted by the 
appellants who also owned a propriety ly share in the village and were also 
related to the vendors, held, that the appellants could claim pre-emption as 
eo-sharer in the rnohal under clause (2) and as they woie related to the 
venders while the vendees were not related to the vendors the appellants 
had a right preferential to that possessed by the vendees. 

17 Q. C. 343—26 L O- 242. 

The defendant was a co-sharer in village. His shaie was sold by auction 
and was purchased by the plaintiff. At the time of the auction sale he was 
cultivating some land and be continued to cultivate the same thereafter with- 
out payment payment of any rent. Held, that the right of the landlord to 
claim rent for the use and occupation of the land came into existence for 
the first time after the sale was confirmed and as no consent was given by 
him at that time or after-wards he is entitled to have the rent determined 
under section 127 and claim its recovery under section 108, Rent Act, in 
one and the same suit, 

Notes.--DiBt-.4i 0. L. J. 448—42 L C. 41. 

17 0. O. 347=25 I. O. 7 68 

Ileldt that the right of a mortgagor to pay in the amount due under a 
decree nui is a continuing right and can be exercised at any time until an 
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order absoinfe passed. Such application cannot be treated one undex 
article 181, 182 or 183 o£ SotieJale 1 of the Limitation Act. 
lb 0. C., 30=^34 I. (1. 349, 

17 O C. 354=25 I. C. 908 

Tljree Molmmmadan plaintiffs institated a suit against four Hindu defen- 
daats for obtaining a declaration ** that the plaintiffs and the other Sunni 
Mohammadaii of the town of Bilgrain are entitled to slaughter cows inside 
their houses at all times for purposes of sacrifice as well as for other necessi- 
ties.*’ This declaration was sought against the defendants “ and other Hin- 
dus of Bilgram.**An application made by the plaintiffs purporting to be under 
Order 1, Rule 8, to have the suit treated as a lepresentative suit was dismissed 
by the lower Court. The result of the trial was that the lower Court gave a 
decree to the plaintiffs as against the defendants declaring that they have the 
right claimed — namely, "‘to kill cows in their houses for sacrifice or other pur- 
poses provided that the exercise of such right they do not commit a nuisance or 
offend any rule or rogulatiou lawfully promulgated and applicable to Bilgram,**^ 

Jleldf that although every one ei.joys the general common law light embo- 
died in the maxim (sic^ utere tuo ut alieniim non lacdas that is to say a man 
is entitled to enj y his own ])roperty in such manner as he chooses piovided 
that in doing so he does not invade the legal rights of his neighbour. Yet 
the bare denial oE a general right of this character does not amount to such an 
invasion as would justify the granting of declaratory relief. 

Furlher the nature of the relief awarded in the case being purely decla- 
ratory and the decree being incapable of execution, it leaves the parties exact- 
ly where they were before. 

Held further, that in view of the facts alleged and proved there was no 
ground upon which the discretion could bo properly exercised in plaintiff’s 
favour so as to give them the decree. 

The general policy of section 42 of the Specific Relief Act appears to be 
to enable the Courts to grant relief where no relief at Common Law is available 
and is not inlended that the Courts should make declarations of abstract rights 
exclusive of any practical equity. 

17 O. a 363=27 I. C. 196 

Where the statements of certain prosecution witnesses were taken by a 
Tahsildar-Magistrate under fiction 164 of the Code of Criminal Procedure- 
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behind the back of the accused and in respect of which the accused had 
opportunity of cross-examining, held, that they could not be used as evidence 
against the prisoner. They were admissible only for the purpose of contra- 
dicting the statements made by the witnesses in Court and were not admis.sible 
for any other purpose. 


17 O. C, 369=27 I C 354 

The plaintiff-appellant obtained a mortgage decre^ entilling him to bring 
to sale certain lands held by the mortgagor under the toirns of a Government 
grant free of payment of land revenue. In execution of the mortgage decree 
the plaintiff -appellant applied for sale of the land, but the Local Government 
refused sanction to the sale on the ground that in view of the 
terms of the grant the property was inalienable. The plaintiff-appellant then 
instituted the present suit against the Secretary of state, Iho judgment- debtor 
and a subsequent transferee praying for a decree against the Secretary of 
State declaring that the right, title and interest of the other defendants in the 
land in question was liable to sale in execution of his decree, and that the 
judgment-debtor had an alienable interest in the property. The Subordinate 
Judge dismissed the suit holding that the Civil Court bad no jurisdiction to 
take cognizance of such a suit, that the suit was not maintainablo and that 
he should not in the exercise of his discretion give such a declaration. 

Held, that although the Local Government as an executive authority had 
an unfettered discretion to refuse sale in such a cn-e, yet tlie declaration 
made by it in the same order as to the terms of the grant must be treated to 
have been made in its capacity of a grantor and could be challenged and the 
suit was maintainable in respect thereof. 

Held further, that the Civil Court has jurisdiction to hear the suit. 

also, that the question of discretion possessed by t lie Court in the 
matter of granting declarations could not bo considered until the case had 
been heard upon its merits. 


17 O, 0. 374=27 I. C- 363- 

The appellant obtained a decree against two persons III and A H. I H 
and A H along with two other persons held a decree against M M and 
M L. The appellant applied for execution of his decree by attachment of the 
interest of I H and A H in the decree which they along with two other 
persons bold against M M and M Z. This application was refused. 
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Held^ that M M and M Z being no parties to the appellant’s decree 
the questions arising between them and the appellant could not be taken as 
questions relating to the execution of the decree held by the appellant. The 
order refusing the application did not therefore fall under section 47, Civil 
Pr ocedure Code, and was not appealable. 

Held farther^ that the provisions of order XXI, rule 53, sub-rule (Z ) 
refer to^tho stage at which execution of the attached decree is being sough? 
and uat to a case where the application for attachment of the decree has been 
disallowed. 


17 0. O. 377=S7 I O. 419. 

Held that a Court has no jurisdiction to extend the period fixed for 
payment in a pre-emption decree, whether the application for extension is 
made before or after the expiration of the period permitted. 

17 0. 0. 879=27 I. O. 420. 

One M a mortgagee obtained a decree for foreclosure in respect of 
certain under-proprietary lands on the basis of his mortgage but he failed 
to give the notice ’required by section 10, Oudh Laws Act. At the time 
of foreclosure there were outstanding certain arrears of rent which inspite 
of bis objections were realized from M by the Taluqdar. Subsequently the 
appellants instituted a suit for pre-emption and claimed a decree on payment 
merely of the sum which was found to be due under the foreclosure decree, 

Ileldt that after M had obtained the under-proprietary tenure by 
foreclosure, it was impossible for him to escape the statutory liability cast by 
sections 152 and 154 of the Oudh Rent Act both upon the transferee and 
upon the land which came into his possession. 

Held further, that plaintifiEs who aro seeking to have themselves placed 
in the situation in which M stood at the time he obtained foreclosure cannot 
avoid any liability to which M was then subject. 

Held also, that the payment made by M were in the nature of salvage 
made to save the property from sale and on that principle also the plaintiffs 
were bound to pay the amount. 

17 O. O. 380=27 I. 0. 424. 

Held, that a party cannot resile from a reference to arbitration at his 
sweet will and pleasure and it cannot avail him to show that baying once 
agreed to the lefere^ he afterwards repented of his aotiqm 
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Where the parties to a suit referred the case to arbitration and a decree 
was made in accordance with the awards of the arbitrators, held^ that no 
appeal lies from such a decree except where the decree is in excess of or 
not in accordance with the award. 

17 0. 0. 388=27 I. 0. 427. 

Heldy that section 62 of the Transfer of Property Act is a special section 
supplementary to the general provisions ot section 60. It provides summary 
remedy which is available to a mortgagor in two special cases of usufructuary 
mortgage (a) where the mortgagee is authorised to pay himself the mortgage 
money from the rents and profits of the mortgaged property, (b) where the 
mortgagee is authorised to pay himself from such rents and profits the interest 
of the principal money. It cannot apply to cases where from the condition 
contained in the mortgage accounts have to be made up between the 
partiO'i, 

Held farther y that section 62 contemplates the existence of only one 
transaction and does not at all touch the case where a usufructuary mortgage 
having been, executed other mortgages by way of farther charge have been 
executed by the same mortgagor. 

18 O. 0. 1=28 I. 0. 184. 

Heldy that omission to specify the time of sale under order XXI, 
rule 66 (2) is an irregularity with in the meaning of order XXI, 
rule yO and, if substantial injury has been sustained by reason of it, the sale 
should be set aside. 

18 O. 0. 5=28 I C, 230 

Heldy that speaking generally, the lambardar is the manager of the 
common lands entitled to collect rents, settle tenants, eject tenants, procure 
enhancement of rents and do all necessary acts relating to the management 
of the estate for the common benefit. 

Heldy further y that in the case of joint estates or under- proprietary or 
other tenures in which a division of lauds has not been made among the 
sharers, the manager referred to in sub-section {1) of section 126 of the 
Oudh Bent Act must be the lambardar. 

Where the plaintiff purchased a certain fractional share in an undivided 
village, held, that it did not absolve the Lambardar of h^s duty to take all 
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steps to collect the rents from all persons who were liable to pay rents and, 
in cases of failure to obtain rents, it was his duty to take steps to have the 
persons in default ejected. 

Held also that, where there has been no division of lands amongst the 
sharers, every co-sharer is entitled to have his proportionate share of every 
rupee of profit which is collected by lambardar* 

IS o. 0. 10=28 I C 16I. 

The teims of a mortgage-deed were, that the mortgage was made for three 
years bearing interest at 2 per cent, per mensem payable every six months and 
is default mortgagees were entitled to charge compound interest and to make 
realization by a suit or in any other way that they may wish, that the mortga- 
gor will redeem at the expiration or before the close of the fixed period by paying 
of the total amount due thereon and in the event of theinoitgage not being 
redeemed within the fixed period the mortgagor undertook to place the 
mortgagees in ]iossession for a period of four years, during possession the 
profits woie to be taken in lien of intorost, the moitgagor reserving the 
right to icdoem at any period daring these four years by paying np the 
amount due and that if the mortgage be not redeemed on or before expiration 
of the said 4 years, complete proprietary title shall pass to the mortgagees. 

Held, that the document was an anamolous moitgage, being a 
combination of a simple mortgage, a usufructuary moitgage and a mortgage 
by conditional sale. 

Held further, that according to the terms of the deed it evidences 
an intention that interest will not run after expiration of the 4 years and 
therefore interest could not be allowed aflor that date. 

18 O. C. 30—281.0,171. 

AVbere redemption takes place privately or out of Court, it is at the 
option of the parties to adjust the accounts and settle their differences 
amicably or to allow redemption to be effected on payment of the principal 
money secured by the mortgage under protest, leaving the other matters 
in difference between them to be adjusted thereafter through Court. 

Where redemption had taken place out of Court and there was nothing 
to indicate that any adjustment of accounts had been made or that the 
payment had been accepted in full satisfaction of all liabilities arising out of 
the mortgage, held, that a suit for surplus profits was maintainable. 
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18 O. 0,34=271. G. 118. 

Held, that the privilege coDferred by section 6 of the Indian Limitation 
Act on minors is not transferable and an assignee from a minor must file the 
suit either with in the ordinary period provided for the suit, or on the date 
of the transfer if the transferor’s right snbsits till that date. 

18 0 0. 38=27 1. 0. 389. 

Held, that a defacto trustee or a trustee' de son tort is subject to tlie 
same liabilities, while he is so acting as a trustee nominated by the author of 
the trust or appointed in accordance with his directions and a suit under 
section 92, C. P. C. lies against a trustee of an express or constructive trust 
whether such trustee be de jure or de son tort. 

Held further, that a person who is not juris and requires a guardian 
to look after his property cannot bo entrusted with the management of a 
trust. 


18 O. O. 43=28 I. 0. 855. 

Where possession in fact is undetermined possession in law follows tho 
right to possession in other words possession follows title. 

Held further, that no presumption of possession can be laised in favour 
of a trespasser. 

Where the plaintiffs’ tide to the land in snit wa^ acknowledged and it 
was found that the land was under water for soinotime daring 12 years before 
suit, held that the presumption as to possession must be in favour of the 
plaintiffs even though the defendants were in actual possession immediately , 
before and after the period during which the land was under water. 

Notes . — Explained and Distinguished — *19 0, C., 371 — 37 I. C. 715. 


18 0 0. 48=28 L 0.-859. 

Held, that section 108, clause (10) of the 0. R. Act has no application 
where the contest is one between rival tenants, claiming to cultivate the 
same land. 


18 O. 0. 51=27 1. 0. 938. 

Where a petition of compromise filed in a mutation case was relied 
upon as a family arrangement, heldt that it did not require to be registered 
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under section 17 of the- Registration Act as it did not create or confer any 
fresh title but was only in the natnre of an agreement by wLioh an 
antecedent title in the parties was acknowledged and defined. 

Notes.— R. 19 0. 0., 75==35 I. 0. 770. 


18 O. O. 55=27 L O. 72. 

In suits on mortgag«»s the proper course is to confine the preliminary 
decree to decree under order XXXIV, rule 4 of the 0. P, 0, But where 
a Court goes farther and passes a oombinod decree under Order XXXI V, 
rules 4 and 6, a separate decree under the latter rule is not necessary. 


18 O. O. 58=28 I, O. 862. 

A suit for possession of the mortgaged property brought by a puisne 
mortgagee against the prior mortgagee was compronaised. It was agreed 
that the claim for possessicm should be alio wed on condition of the puisne 
mortgagee paying a certain amount by a fixed date. In default of pay- 
ment on the date mentioned, the prior mortgagees were to be allowed to 
take possession. On the date fixed for payment the puisne mortgagee 
applied for extension of time which was granted by the lower Court. 

Heldy that no extension of time could be granted either under section 148, 
C. P. C. or Older XXXIV, rule 8, C. P. C. 

The power to enlarge time by the proviso to rule 8 of Order XXXIV, 
0. P. 0. can be exercised only in cases to which the rule strictly applies, 
namely ; to cases in which a suit has been brought for redemption and in 
wliioh both a preliminary and a final decree for redemption have been passed. 


18 O, O 61=28 I. O. 357. 

A died leaving 3 daughters and certain nephews and grand-nephews. 
The latter alleged that daughters were excluded by custom. The nephews 
were not, however, in a position to fight out the matter singly. They conse- 
quently entered into an agreement with the grand-nephews whereby they 
agreed to unite and claim the entire property from the daughters and to 
divide it amongst themselves per stirpes . They jointly sold a half share of 
the property to one P who had agreed to supply money to meet expenses of the 
litigation. A suit was thereafter filed and decreed and possession recovered* 
The present suit was filed afterwards by the nephews against the grand- 
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nephews to oast them from the share decreed in their fnvonr on the allegation 
that: the plaintiffs weie the nearest reversioners and were entitled to inherit in 
preference to the grand-nephews. 

Ilddy that the agreement was based on the recognition of an existing 
right and whether that rHcognition was correct or mistaken, it was not open to 
the plaintiffs to go behind it and therefore the plea of estopped oprated as 
an effective bar to the plaintiffs^ claim* 

18 O. C- 64=20 I. C. 714. 

Where there is onl 3 ? an application for leave to sue in forma pauperis 
but no suit is pending in Court and the applicant dies before the leave is 
granted fiekly that the right to make snch an application being obviously 
a personal right cannot survive in the legal representative of the deceased 
applicant. 

18 O. O. 66=27 I.O. 121. 

Seotioirs, 13 and 17 of the Guardian and Wards Act are wide enough 
to cover an enquiry into any of the matters which can legitimately form the 
subject of opposition to the grunt of a certificate of guardianship to a parti- 
cular individual and any orders passed in regard to the appointment or 
refusal to appoint a person as a guardian in the course of such enquiry are 
either open to an appeal, qua the persons to whom notices should have been 
sent or who bad a right to offer opposition under section 47 (a) of the Act 
or are open to revision, qua such persons as may not be entitled to appeal 
under section 115, C. P. C. 

18 O. O. 69=29 1. O. 609. 

Ileldy that the Judicial Commissioner’s Court having no authority to 
revise proceedings except the authority given to it by the Cr. P. C. has no 
authority to set aside an order passed by a Magistrate under Section 145. 

18 O. C. 70=27 I. C. 670. 

The District Magistrate of Fyzabad issued a general order on 10th 
November 1913, in which he set out that whereas separate orders had been 
issued to 36 persons forbidding them to saoriffee cows or bullocks, but as 
there was reason to believe that other persons to whom such orders were not 
issued, were intending to sacrifice cows or bullocks in connection with the 
Bakrid festival it was ordered that no person should sacrifice or cause to be 
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sacrificed any cow or bullock in any place within the Lonndaries o£ the ciijr 
oE Aiudhya at any time on the 9th, 10th, lltb or 12tli of Noveuber. This 
order was duly promulgated. 

Held, that the order, as it was issued, was a legal order and that appli- 
cants, when disobeying it, rendered themselves liable to prosecution under 
section 1 88, I. P, 0. 

Held also, that tlib order was farther justified by section 118 of Act 1 of 
1900, (Municipalities Act).^ 

18 O. C. 74=-28 I. o. see. 

In computing the period of limitation prescribed for an appeal the time 
taken in obtaining a copy of the decree and the time taken to obtain a copy of 
the judgment must both be excluded’ except where those two ovei lapped and 
where they overIat>ped, the time overlapped shall be excluded only once. 

18 0. O. 76=^27 I.C. 509. 

Held, that sec (ion 4 of Bengal Regulation XI of 1825 was intended to 
apply not merely to oases of alluvion and deieliotion aiising between the 
owners of properties situated on opposite banks of a river but also to a case 
like the present in which the dispute is between Government on one side as 
the owner of the bod of the river and proprietor whoso land abuts on the 
river. 


18 0 0. 80-=27 I. 0. 543— 2 O. L J. 51. 

Held, that Revenue Courts have no juiisdiction to make a paititiou of 
buildings or materials thereof. Section 118 of the Land Revenue Act confers 
no authority on the lleveuiio Courts to make an actual division of a 
building. 

Held further, that such a jurisdiction cannot be conferred upon (be 
Revenue Courts by a failure, on the part of one of the parties interested to 
raise an objection in bar of the jurisdiction. 

Note.— R. 20 Q, C,, 92=-39 I. O. 400. 

18. O. C. 84=27 I. 0. 567. 

Where a family carries on a business or profession and maintains itself 
by means of it, the member who manages it for the family has no 
implied authority to contract debts for its purposes, and the creditor is not 
bound to inquire into the finance cf the bnsiness, so long as that business 
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forms the purpose of the debts in order to bind the whole family fchoieby 
because the power to contract debts is incidental to the carrying on of the 
business, from which the family derives its means of sub'sistence and suppoit. 

18 O. O 86-=27 I O. 540, 

Where a deed provided that if the obligee desired to locover his money 
he should beat iibeity to realize it whenever he wished, that for the 

purpose of determining the starting point of limitation it must be taken that 
the money became due immediately upon the execution of the bond. The 
doctrine is that in a contract like this there is an iimnediate duty imposed 
upon a promisor and that no demand on the part of the promisee is necessary 
in order to render performance due. 


18 O. 0. 90=27 I. a. 609. 

(1) Thldy that the Court has full authority to direct the addition of 
parties in an appeal, under Order XLl, rule 20 of the 0. P. C, (2) Held 

further, that when a Gouit takes action under Ibis role no question of 
limitation can arise. 

Notes.--R. 20 0. C., 67=4 0. L. J., 92=39 135. 

18 O. a 92—28 I. O. 158. 

Where the burglars had disposed of different portions of the stolen 
property to different persons and the various disposals were separate and 
nnconnected with each other, held, that the offences of the persons receiving 
the same could not be said to form the same transaction and their joint 
trial was therefore bad in law. 

Held further, that the defect of their being tried jointly was not an 
irregularity which could be cured under section 537 of Cr. P. C. 

18 0. O. 95=30 I. C, 193. 

This was a suit for pre-emption of a mortgage, dated 2nd October, 1835, 
i The time of redemption provide for in the deed was to be the time when both 
the crops were cleared in 1860 or any year afterwards. 

Held, that there was a term fixed within which the property might* be 
redeemed and therefore a suit for redemption of the mortgage was maintain- 
able under section 6 of Act I of 1869, 
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^Vller6a suit for redemption was iustitated in respect of the mortgage 
which resulted in a compromise to which the plaintiff’s father with whom he 
was joint received benefit bat the plaintiff himself also received benefit and 
made no attempt to set up a title confiicting with the terms of the compro- 
mise for 30 years at least from the period when he obtained majority, held 
that he ado{>ted and ratified the arrangement and is estopped e< 3 uiiubly 
from now asserting a right to redeem* 

18 0. 0. 104=30 I 0. 285. 

Where a clause in a sale-deed purported to prohibit a transfer to any 
person other than the vendee under the dee 1, held, that in effect it confers 
a right of pre-emption on the vendee. 

18 0 O. 105=30 I. 0. 377. 

The terms of a mortgage-deed were that if tho interest for four six month- 
ly instahnonts was not paid in full or if the entire amount of principal and 
interest was not paid on the due date the mortgagee was to be given posses- 
sion over the mortgaged property for 12 years and redemption was not to 
take place until the mortgagee had been in possession for the latter term. 
On breach of the above conditions the mortgagee institnted a suit for pos- 
session of the mortgaged property. The mortgagor claimed an opportunity 
to redeem before the mortgagee was awarded possession. 

Ileldt that it was not open to the mortgagor to obtain a right of redemp- 
tion which would have the effect of defeating the mortgagee’s claim for pos- 
session. There was nothing in the provisions of the T. P. Act which would 
give the mortgagor a right to redeem other than the right which he agreed 
to accept under the terms of the deed. 

18 0. O. 109=30 L C. 232. 

Where a person assigned his equity of redemption in consideration of the 
assignee transferring to him proprietary rights over certain other lands, held, 
(1) that the transaction was an exchange and that no right of pre-emption 
could be exercised with respect to it. (2) that an equity of redemption 
would fall within the definatiou of the word “thing ” in aeotipn 
T. P. Act. (3) that neither the equity of redemption nor the rights m lands 

■which formed the subject o£ exchange could be treated as “ price ” witbm 

the meaniog of section 54 of the T. P. Act. 

Nolos.-B. 18 O. C., 367=33 I. C. 622, 
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18 O. C. 114 30 I. C- 492. 

In a foroclosnre pnit the mortgagees obtained a preliminary decree for 
foreclosure. The defendant or his transferee deposited the decretal amount 
in Court and prayed for a decree under Order XKXIV rule 3 (1), G. P. C. 
which was passed. The mortgagee filed an appeal against it. 

IJeld^ that if any proceedings, which have terminated in a final decree 
under Order XXXIV rule 3, are made the subject •of appeal, the appeal 
must be treated as au appeal from the decree and must be stamped accord- 
ingly and an ad valorem fee should be paid. 

18 O. O. 115—30 I. C. 200. 

Held, that a minor, though not competent to enter into a contract, is not 
debarred from taking property under a transfer of sale. 

18 0.C. 121=30 I O 497. 

Ileldy that au ad valorem fee is payable on appeals against decrees passed 
under Order XXXfV, rule 6 of tlie C. P. 0. 

18 O. C. 122—28 I. O. 180. 

Ileldy that (1) ‘standing trees’ and ‘standing timber’ are not covertible 
terms (2) where a 'loed speaks of transfer of plots of land containing trees and 
there was no intention that the trees should be severed and used as timber and 
on the contrary it appears to have been contemplated that the plots should be 
maintained as groves which they were at the time of transfer, heldy that 
there was clearly a gift of immoveable property and the deed required 
registration. (3) the fact of the existence of a particular legal relationship 
may be established by oral evidence although the terms which govern the 
relationship may be expressed in writing. 


18 O. 0. 125-=30, I. O. 694. 

Whore in an iusolvoucy proceeding a proposal is made on behalf of tlie 
insolvent for scheme of arrangement of his affairs the District Judge must, 
under the provisions of section 27 of Act III of 1907, fix a date for 
consideration of the proposal and issue notice to all creditors and put the 
scheme before them. If a majority iu number and three fourths in value 
of all the creditors whose debts aro proved and who are present in person or 
by pleader resolve to accept the proposal, it is the duty of the Coiirtto 
consider whether it shall or shall not approve the proposal. The fact that 
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the proposal is approved by the creditors does not involve approval by the 
Court. Bat if there is no such majority in favour of the proposal it* will 
stand rejected whatever be the opinion of the Court as to its merits. 

18 0 0. 131=301.0, 263. 

Heldf that the principle, that a party to a fraudulent transaction cannot 
be allowed to plead his own fraud when the fraud has been carried into 
effect, applies also to a case of the defendant pleading his own fraud so as to 
escape liability under the claim made by the plaintiff. 

18 O. 0. 134=30 I. 0. 261. 

Where land foimerly held by an unprivileged tenant on a cash rent was 
given to another tenant on a grain rent, Ileld^ that latter cannot bo compelled 
to pay a rent which amounts on a cash valuation to more than 17/1 bths of the 
rent paid by his predecessor. Section 47 of the Oudh Rent Act is intended to 
protect an onprevileged tenant by laying down a maximnm rent and directing 
that the tenant shall not be liable to more than that maximum. 


18 O. O. 138=30 I. 0. 295 

Held, that f l) the waiver of rights referred to in the letter of the Financial 
Commissioner, dated the 7th August, 1868, was only with regard to the in- 
habited area within the Mohallas of the Lucknow City and not with regard to 
the inhabited area within the villages included within the Municipal limits of 
Lucknow City (2) hmdri though included within the Municipal limits of Luck- 
now is not a Mohalla of the city, but a village, as the papers prepared fur this 
area at the time of settlement were prepared as though it were a village and 
not a portion of the city. 

18.0. O, 145=30 I. O. 768. 

On 6th January, 1904, while U. P. Act III 1899 was inforce a decree 
was obtained personally against K. who was a person disqualified from manag- 
ing bis estate and whose property was under the Superintendence of the Court 
of Wards. 

Held, that (1) the Ward personally is in the eye of law no body for the 
purposes of suits brought by or against him and therefore the decree in question 
is a nullity as it was not obtained against any legal personality representing 
R. (2) the collector could not be substituted in place of K. so as to execute 
the decree against him. 
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18 O. O. 147=30 1 O. 269=2 0. L. J. 313, 

Where a docament, which by independent testimony is conclasively proved 
to have been executed by a parda-nasMn lady, was attested by a witness, who 
did not actually see the lady sign the deed owing to tlie fact that the parda 
intervened between them and her, held, that this ciicnmstance did not afford 
reason for invalidating the deed, wliere there was no fraud and the witnesses 
were in a position to know that the document had been executed by her. 

18 O. C 164=30 I. C. 371, 

Held, that where money is advanced on a mortgage by vi single individual, 
release ot the mortgage debt by one of the heirs of the deceased nioitgagee on 
payment to him of the entire mortgage money does not bind the other heirs of 
the mortgagee. 

18 O. G. 157=31 1, O. 724. 

These suits were brought for the recovery of moneys due to the plaintiff 
Bank on promissory no^es executed by one M. deceased who at the time of his 
death was a member of the plaintiff Bank. The defendant No. 1, who was 
the son of M. became member of the society on the death of his fathei . One 

of the bye-laws of the plaintiff society laid down “ If the heir successor 

in interest is elected all rights and liabilities of the deceased member shall 
devolve on him.” //eld, that defendant No. 1 by joining the society as a 
member, having accepted the bye-law in question, was bound to pay the liabili- 
ties of his father to the Bank irrespective of the assets which ho received from 
his father. 

18 O. O. 160.=30 I. 0. 279. 

/Jeld, that section 66 of the C. P. C., only applies to ordinary henami 
purchases at execution sales but does not affect purchases of property by one 
member of a joint Hindu family in his own name but with joint funds, 

18 O. O, 102=31 I. C. 717. 

Where a Hindu father who was found to have had no co-parcener on the 
date of the sale made a sale of the ancestral property held, that the sale could 
not be impugned by his after born sons as they acquired a vested interest only 
in such family property as existed on the date of their birth. 

18 O. 0. 168=32 I, O. 728. 

A Ja^xr granted by Wajid Ali Shah, the then King of Oudh, to his 
eldest son for the maintenance and support of the Prince and his children was 
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maintained by the British Government after the annexation of Ondb. The 
sanad granted by the British Government provided that it having been 
established after dne enquiry that the villages had been held in lent free 
tenure under the former Government, the Chief Commissioner is pleased to 
maintain the tenure in perpetuity so long as there are lineal heirs subject to 
the conditions of loyalty, etc. specified in the sanad, 

Held^ that (1) the ^ grant in question conferred a heritable and transfer- 
able estate. The duration of the grant was to last as long as the grantee 
had lineal descendants existing and the grant was to lapse or to be resumed 
on the happening of any of the contingencies specified therein and no other ( 2 ) 
a grant of villages revenue-free in consideration of the rights held by the 
grantee prior to the confiscation does not amount to a pension within the 
meaning of Act XXIII of 1871, (3) A document which is not enforceable 

as a mortgage may be used in evidence for a collateral purpose unconnected 
with the mortgage. (4) Although as a rule the deelings of a de facto guardian 
of a Mobamedan minor with the minor’s property do not bind the minor, there 
might be cases of urgent and imperative necessity where a transaction entered 
into for the benefit of the minor may be binding on him. (5) According to 
the general principles of Mohainmadan Law alienation ol the minor’s property 
by an unauthorized guardian even if it was not made for a valid cause was 
neither void nor voidable but its validity or invalidity is only doteimined by 
the minor adopting or not adopting after be has attained majority though the 
effeot of his decision will relate back to the date of the inception of the transac- 
tion. (fi) In the case of a continuing obligation such as the engagement 
of a servant or the continuance of a tenancy, an absence of repudiation or the 
ac eptance of service or rent with full knowledge of the facts implies an un- 
dertaking to adhere to the obligation and 0[)erate3 as a ratification or renewal 
of the old contract by the party accepting the service or rent. 


18 0 C. 188=31 L O. 748. 

The Maniarpur Estate was held, at the time of annexation of Oudh, by 
one Saglira Bibi a JBoxhgoti Kkanzada c£ Shia faith. The summary settle- 
ment was made with her and a sanad in the ordinary primogeniture form was 
subsequently granted to her. She died on the 11th November 1865, but her 
name was entered in the first and second lists framed under section 
8, of Act I of 1869. She executed a will on the 29th June, 1862, 
bequeathing her whole estate to her youngest half brother Aklar AH 
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Khan who succeeded to the estate on her death. At llie date of the execution 
of the will and at the date o£ her death her eldest luilf-hi other J.tfar AH Khan 
was alive. Akhar AH Khan, transferred on the 23id July, 18G9, by a 
liiba-bil-ewaz 39 villages to his wife Jlahi Khanam. On 29th Juno, 1871, 
sixteen days before his death, Akhar Alt made a will by which he bequeathe<l 
the remaining 43 villages in the estate to llahi Khanam, At the time of 
Akbar Alt Khan* death on the 15tlv July, 1871, his nephew, Ghulani 
Husain Khan, son of bis second brother Hasan AH ithan, was alive. llahi 
Khanam died intestate on 20th April, 1899, leaving six daughters Ummatal 
Fatima, Bibi Baivl, Kaniz, Asghari, Ruquaiya and ILiidaii wlio took joint 
possession of the estate on the death of their mother. 

Two suit weie now brought, one by Ghularn Abbas son 0*1 IJibi Datul and 
the others by Mohammad Jafav son of Ummitid Fatima, both claiming posses- 
sion of the Taluqa under the rule of primogeniture, asseiting that succession 
to the estate was governed by the terms of the sanad. The {Subordinate 
Judge found that Ghxdim Abbas was hon\ holoiQ Mohammad Jafar, This 
finding was uphold on appeal. 

[Per Stuart, A.J.Cb] Held, that (1 ) litigation which took place subsequent 
to the death of llahi Khanam to which her daughters v^eie paities could not 
operate as resjudicata in the present suit as the daughter’s son were not 
paities to them. (2) llahi Khanam was neither a Tahiqdar nor an heir or 
legatee of a laluqdar and that succession at her death was not governed by 
the provisions of section 22 of Act I of 1869. (3) The amendment made 

by U. P. Act III of 1910 in the definition of legatee, ae given in section 2 
Act I of 1869, could not be given retiospective effect in the piesent case as it 
would have the effect of divesting persons who would otherwise be entitled at 
least to a portion of the estate. (4) that the words “ would have succeeded” 
as used in section 14 of Act I of 1869 are not equivalent to might have 
^succeedod” and must be confined to persons in the special line of succession 
that would have been ajiplicable to the particular case if the transferor or testator 
had died intestate and the death had occurred at the date of the transfer or, in the 
case of gift by will, at the time when the succession opened^. (5) A transfer as 
to a person coming under any of the clauses of section 22 does not bring the trans- 
fer within tbe'provisions of section 14, if that person would be excluded by a 
senior member in his own class. The grouping *,iiu the clauses of section 22 
cannot be held to bind the rule of section therein. (6) At the time of 
&>ughra BihVs death her eldest brother and the son of her second brother 
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having been abvo, the bequest made her to her fonrth brother Ahhas Ali 
Khan had the effect of breaking the prescribed line of snccession and so the 
provisions of section 14 conid not be applied. (7) Explanation to section 3 
of\]. P. Act III of 191() refers only to the succession to the estates of a 
Talukdar and therefore could not apply to llahi Khanam. (^8) That the 
rule of primogeniture laid down in the sanach granted by Lord Canning meant 
the rule of lineal pi iinvgeni tore as known to English Law. (9) That the 
estate created by the aforesaid sanad is not an estate known to English Law. 
To a certain extent it lesembles an estate in fee simple bat is differentiated 
from it by the fact that under its terms no female can succeed. It bears some 
resemblance to an estate in tail male but is differentiated from that by the fact 
that a collateral can succeed under the sanad whereas no collateral can succeed 
to an estate in tail male, The word “successors” as used in the 

sanad means “ successors on death” and includes both heirs and devisees but 
not transferees duiing lifetime. (11) The words ‘"nearest male heir” cannot 
be interpreted as meaning nearest male heir according to the personal law of 
the grantee.” (12) The meaning ot i\\Q sanad with regard to succession 
may be summaiized as follows: — In event of intestacy the case of all lelatives 
of legitimate descent would be consideied, all females and those claiming 
thiough females would be excluded and the snccession would go to the surviv- 
ing lepiesentatives of the highest line however, collaterals only being admitted 
in the absence of the survival of descendants. (13) Although succession 
to the estate is regulated under the terms of the sanad, neither of the plaiutiffs- 
appellauts as daughters sons, have any title under its terms. 

[Per iCanAiya Lai, A. J. C,] Held, that (1) the word “successors” 
as ifsed in the sanad denotes successive heirs or persons succeeding to the 
intestate or undisposed of residue rather than persons in whose favour a 
transfer or bequest might be mode by the owner in his lifetime. (2) In the 
hands of Akhar AH Khan and Dibi llahi Khanam the estate was governed 
by the Mohammadan law and the plaintiffs as sons of the daughters ar entitl- 
ed to the estate in ] (reference to the daughters. (3) Exclusion of daughters 
by the sanad does not mean exclusion of the daughter’s sons. The disability 
attaches to the sex and not to the line. (4j Among sons by different 
datighters the preference is to be determined by seniority of the line and the 
age of persons representing the senior line. Bat no question of age arises 
where the persons claiming are not of the same lino. 
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18 O. O. 256=32 I. O. 424. 

UeU, that (1) the right of pre-emption created by the Ondh Laws Act is 
a }>ersoi)al right in the owner incident on the ownership of land and is heritable. 
(2) A person, who had no light of pre-emption at the dale of sale but who 
inherited the property Uy reason of the ownership of which the right of pre- 
emption arose from a person who had snoh a right, can claim pre-emption. 

18 O, C. 203—32 I. O. 302. 

The defendant-iespondent after the death of her hiiSband bronght snit for 
recovery of Rs. 16,000 which she stated was owing to her on account of her 
dower. In her plaint she had stated that the amount of her dower was fixed 
at Rs 51,000 that she was in possession of the estate left by her husband, 
that she was the legal heir to ^ of his estate, and that she was entitled to 
recover | of the dower amounting to Rs. 38,000 odd from the remaining |th 
of the estate, but she confined her claim to one for Rs. 16,000. She got a 
decree for the full amount claimed and it was realized by sale of certain por- 
tions of the estate. The plaintiff as one of the heirs of the defendant’s hus- 
band brought the present suit to recover possession of his share in the estate. 
The plea raised in the defence was that the defendant was in possession with a 
claim for the unpaid portion of the dower debt. 11 eld ^ that the lien for the 
dower debt had been extinguished by the decree for dower obtained by the 
defendant and therefore she was not entitled to raise this defence. 

18 O. O. 208=32 I. O, 429. 

Some creditors of a jadgment debtor applied for bis adjndication as an 
insolvent. Subsequent to this application some property to the judgment 
debtor was sold in execution of a decree for money held by another creditor. 
The sale proceeds were lealized by the Court executing the decree before the 
order of adjndication was passed, but the sale was not confined till sometime 
later. Held^ (1) that the receiver of the estate of the insolvent was not 
entitled to claim payment of the sale proceeds for rateable distribution among 
the creditors of the insolvent. (2) If the title of the insolvent to the pro- 
perty sold had determined by order of adjudication, it was of no consequence 
whether the money W'as paid to the creditor by set off or was laying in Court 
awaiting the confirmation of the sale. 

18 O, O. 272—32 1. C. 432 

Ileld^ that the payee of a promissory note the consideration of which has 
failed cannot by endorsing it after maturity give any rights to the endorsee as 
against the maker or his representatives. 
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18 O a 275=-32 I. a 451 
Where at a mooting, held under the provisions of section 153 of Act VII 
of 1913, of the creditors of a Bank which had stopped paynient, a majority 
in number, representing Jin value of the creditors present in persoti or by 
pioxy, agreed to a scheme for its re-opening and the conduct of its business 
and the ariangement having been sanctionec^ by the High Court came into 
force accoidingly and one of the creditors had, between the date when the 
creditors noted upon the proposal and the date when the High Court 
sanctioned the arrangement, obtained a decree in respect of his debt, held that 
the agreement v^a3 binding on him, tSuch an agreement when it has been 
sanctioned takes effect fiom the dale when it is arrived at and not merely 
from the date of sanction. 

18 O. C 280=82 I 0. 341=1 O- L. J. 488. 
jfleldf that a usufructuary mortgagee with whom money is left for re- 
demption of certain prior mortgages to enable him to obtain possession of the 
mortgaged property cannot, after making detanlt in paying that money 
be allowed to sue the mortgagor for possession of that property when the latter 
pays the money due to the prior mortgagee and obtains possessions. 

18 O. a 282=-32 I. C. 465. 

Held, that the title of persons entitled to a properly under an award of 
arbitrators cannot be impugned because the award was not filed in Court or 
because no deed of conveyance had been executed to give effect to its terms » 
Kotos.—Relied upon-.4-0. L. J. 487—42 I. C. 116. 

18 O. C 289=33 L C. 371. 

The estate of the Hindu or Mohammedan female referred to in article 14 ^ 
of the Second Schedule of Act IX of 1908 need not be an estate created in 
the same way as the particular estate upon which the estate in remainder or 
reversion contemplated by article 149 leans, that is to say by grant or 
devise, nor need it necessarily be an estate characterised by the same incidents 
which attach to such a particular estate, 

Limited estates of the type of the estate taken by a Hindu female in pro- 
perty inherited from a male or not life estates in the sense in which that term 
is understood in English law but they present certain points of resemblance 
to them which have let the Legislature to assimilate theui for the purposes 
of limitation to life estates in the strict sense of the term. 
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When successive trespassers have been in possession o! a estate adversely 
to the claimant, the subsequent trespasser if his title was not quite independent 
of the previous trespasser, can in pleading limitation as a bar tack the period 
daring which the previous trespasser has remained in possession on to the 
period daring which the estate was held by the subsequent trespasser himself. 

In ascertaining the single heir to the estate of an Ondh Taluqdar, whose 
name was entered in list 2, the case being one to which the special provisions 
of clauses (1) to (10) of section 22 of Act I of *1869 do not apply, the 
limitation in the sanad granted to the Taluqdar cannot be appealed to as all 
such limitation had been wholly superseded by the Act. 

The rule of primogeniture does not regulate the succession to a separate 
property as between collaterals who have not been coparceners with the pro- 
positus in a joint family governed by Mitakshara Law all the more so when 
the property in dispute has not been property of a joint family since its grant 
by the British Government made after the annexation even if it be presumed 
to have been such property before it. 

18 O. O, 340=33 I O. 357, 

Held, that a suit for a contribution in respect of costs is not maintainable. 


18 O, O. 341—33 I. 0> 361. 

Held^ that a Hindu governed by the Mkakshara Law can adopt without 
the consent of hig wife. Such an adopted eon has all the rights of a natural 
son with regard to the wife of his adoptive father who has not consented. 

18 O. C 343=.33 I. 0, 365. 

Where an Assistant Collector taking action under section III of the 
Laud Revenue Act, directed the plaintiffs to file a suit in a Civil Court within 
three months to establish the right which they weie claiming, held^ that the 
Civil Court could not take cognizance of the suit unless it had been brought 
within three months from the date of the decision of the Assistant Collector. 

Note.— R. 4 0. L. J. 553, 


18 O. C. 345—33 I. 0. 307. 

Heldf that a decree-holder auction purchaser can maintain a suit for 
possession irrespective of the remedy provided by s. 21 rule 95, C. P. C, and 
section 47 does not bar such a suit. 



595 


.“digest and east referencer.” 

Held further t that qaestiona relating to the possession of properly after 
sale has taken place cannot bo deemed to be questions connected with the exe* 
cation, discharge or satisfaction of decree, witbin the meaning of section 47, 
C. P. C. 


18 O. O. 347==33 I O. 243. 

Heldf that ("1) an auction purchaser who has purchased property at a Court 
tale in execution of a decree on a simple mortgage obtained by a prior mort- 
gagee cannot obtain possession against a puisne mortgagee who was not a 
party to the suit in which that decree was obtained, and who is in possession 
under the terms of a usufructuary mortgage of a later date. (2) The rights 
of a puisne mortgagee cannot be affected by the provisions of a decree to 
which he was not a party. (3) Such a purchaser cannot obtain a right 
greater than the right possessed by the prior mortgagee. He can do exactly 
what the bolder of the prior mortgage or the moitgagor could do— no less and 
no more. 


18 O. O, 353=32 I. O 202. 

Where a proprietor has leased his lands to tenants and those tenants have 
been evicted by a trespasser, held, that the (1) dispossession of the tenants is 
the dispossession of the landlord and entitled him to relief under section 9 of 
the Specific Relief Act. (2) Where tenants in actual possession of the land 
have not been evicted although they have while remaining tenants of the pro- 
prietor attorned in favour of another person and refused tc pay rent to the 
proprietor there has been no such effective dispossession of the proprietor as 
could enable him to maintain a suit under section 9, Specific Relief Act. (3) 
It is possible things to arise where a proprietor can be dispossessed within the 
meaning of section 9 without dispossession of the tenants althongh in snch 
a case something more than attornment to n third party would be necessary, 
forcible removal of the rent collectors of the proprietor and introduction 
of his own collecting agency. 

18 O. O. 359=:33 I. O. 567. 

JHeld, llmt an application made by a decree-holder for payment of 
money which had been realized in execution and deposited in Court was a 
step in aid of execution and application for execution made within three 
years of the date of sacb application for payment was not ^ixed by limitation. 
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18 O. O. 301-=33 L O. 500. 

Where a tenant veho had been ejected from his holding was readmitted to 
holding with an increased area on enhanced rental, heldt that section 47 o£ 
the Oudh Rent Act did not apply te the case and the contract for increased 
rent could not be challenged on the ground o£ its being against the provisions 
of that section. 

18 O. O 363=33 L O. 615? 

IMd^ that a henamkiar can m aintain a suit in his own name» 

18 O. O. 364=33 I O. 619. 

Where after the case has proceeded to trial and evidence recorded at con- 
siderable length and the stage of argament had been reached, it appeared 
necessary to the Munsif to have an enquiry made as to the value of the pro- 
perty in suit and on the value ascertained through a commissionei being found 
to exceed the pecuniary limits of bis jurisdiction the Munsif returned the 
plaint for presentation to a competent court, that (1^ as the defendant 

had deliberately admitted the estimated value of the suit and as there had been 
reckless or dishonest valuation for the purpose of workmg a fraud upon 
the law the defendant in view of his pleadings would not he heard 
to say that the Munsif had no authority to dispose of the suit. ^^2) Although 
parties cannot by their consent invest a Court with a jurisdiction which has 
not been conferred upon it by law, yet the consent which is to be deduced 
from an admission "regai ding the valuation of a snit is not a consent given to 
jurisdiction where none exists bnt relates to the facts of the maikot value. 

18 O C. 367===33 I. C. 62S. 

Where a Mohamedan transferred certain property to his wife in lieu of 
his relinquishment of her claim to dower the amount of which was specified, 
held^ that (1) the transaction was not one of sale but of hiba-bil-ewaz* (2) A 
hiba-bU'ewaz is not a sale within the meaning of section 9 of Act XVIII of 
1876 and confers no right of pre-emption under Chapter II of that Act. 

18 O. O. 369=33 1. 0. 657. 

The defendant purchased part of a mortgaged property from the mortgagor 
during the pendency of the suit filed by the mortgagee to enforce his mort- 
gage. The mortgage was a simple one. Subsequently the mortgagee got a 
decree for sale and in execution of it himself purchased the property and 
instituted the present suit for possession against the defendant. 
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llekl, that (1) the defendant was a representative of the mortgagor and as 
such was not competent to set np adverse possession against the plaintiff. f2) 
The suit being broogbt within 12 years of the porcbase was within time. 

18 O. C. 372=33 I. C. 601. 

A registered power-of-attorney is admissible in evidence to prove the 
agency under section^ 85, Indian Evidence Act and unless its genuiness is 
snspected in which case proof of its execution can be called for, the agent 
should be allowed to appear and act within the meaning of 0. lit, rule 2 of 
the C. P. C. 


18 O. C. 374=33 I. O. 003. 

Held that, in order to enable a decree to be executed inspite of the fact 
that execution is time haired it is necessary to establish that notice requiring 
the judgment-debtor to show cause why the deciee should not be executed as 
against him and that he has thus been in a position to raise the plea of 
limitation, that court has expressly or impliedly decided by a final order the 
question of limitation in favour of the decree- holder and that there has been an 
effective order of adjudication. 

18 O. 0. 377=33 L C. 258. 

Held, that there is no special rule of succession applicable to exproprietary 
lights in Oudh and they aio governed by the personal law of succession ap- 
plicable to the person possessing such rights. 

Where a Hindu widow made a mortgage of her husband property and 
on a sale made on the basis of that mortgage acquired ex-proprietiiry rights, 
htdd, that the ex-proprietary rights could not be regarded as her self-acquired 
property or stridhaii and the heir who would succeed to such rights on her 
death would not bo her heir but the heir of her deceased husband. 

18 O. a 380=33 I. O 555. 

IVdiere a settlement decree awarded a Nankar allowance of 10 per cent 
on the hasilat nikasi of a particular village, hddy that the specification of the 
property on tlie rentahof which the nankar was to be calculated indicated the 
stock out of which it was to be paid and must therefore be deemed to be a 
charge upon the village. 

Held further y that money charged on the rents and profits of land is treat- 
ed as money charged on immoveable property for the purposes of article 132 



‘^DIGEST AND EAST RETERENCER.” 598 

of the Indian Limitation Act read with section 3, danse (25J of the General 
Clauses Act (X of 1897.) 

19 O. O. l-::=3 0. L. J. 144=-34 I. O. 257. 

One G and his ancestors were in possession of a village which they had 
obtained under a birt deed from the Taluqdar. After the annexation of 
Oudh, the first summary settlement w'as made with G. Thereafter G died 
and his interest devolved on his nephew S and on the death of the latter the 
entire family property devolved on his widows R. and M-R. and M. jointly 
with the widow of G claimed the village at the regular settlement on the 
strength of its having been granted to (he ancestors of their husbands by the 
Taluqdar. The Settlement Court granted them a decree subject to the rights 
of their co-sharers. 

Held, (1) that as all the three ladies lived jointly and the widow of O 
never set up any title adverse to R. and M. her joint enjoyment of the pro- 
perty with them was not prejudicial to their interest, (2) That the widows 
were given the villages respresenting a certain stock or body of propnetors 
with the details or paiticulars of which the government did not care to con- 
cern itself, - that the settlement decree did not confer on them greater rights 
than they had before the confiscation, that their possession even after the decree 
was only as Hindu widows, and the rights of reversioneis were not prejudi- 
cially affected by the decree. 

19 O. C 12=-3 O L. J., 120=34 I 0. 260. 

A mortgagor left a portion of the mortgage-money with the mortgagee to 
pay off a prior mortgage but the money was not paid to the prior mortgagee. 
Thereafter the mortgagoir sold his equity of redemption to the plaintiff. After 
the sale the mortgagee paid to the mortgagor tho portion of the mortgage- 
money which hud been left with him for payment to the piior mortgagee. 

Held, that any dealings between the mortgagor and the mortgagee mad© 
after the plaintiff’s purchase could not affect his rights and therefore the 
plaintiff could not be liable to pay the money paid to the mortgagor after his 
purchase. 

Held further, that the law does not require th© purchaser of a property 
which has been mortgaged to give notice of his purchase to the mortgagee, 

19 0.0. 15=34 I. O. 26a 

Held, that though a committee is entitled to collect subscriptioDs for the 
purpose of maintaining a public institution they are under no obligation what-;^ 
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ever io tbegeneial public to accept any subscriptions which maybe offered 
to them. 


19 0. O. 17=34 I. O. 280. 

Held, that the issue of a notice under S. 248 of Act XIV of 1882 cor- 
responding to Order XXI, Rule 22 of the present Code gives a new start for 
limitation even though the preceding application upon which the notice waa 
issued was defective or * irregular. 

19 O. O. 18=3 O. L. J. 14=33 I. O 820. 

The right of private defence of property can only exist in favour of tlie 
person who possesses a clear title to that property and where no such title has 
been determined no right of private defence of property can exist. But a 
person whose legal title is beyond dispute is while in possession of property 
entitled to resist an attempt to deprive him of bis property by force provided 
that he does not exercise greater violence than the circumstances of the case 
warrant. 


19 O. C 23—34 I O. 281. 

Whether a document is one which the law requires to be attested or not, it 
is necessary in all cases to prove that the document has been executed, that is 
to say, signed by the party making the transfer. 

Section 70 of the Evidence Act refers only to admissions made in the 
course tf the trial and any admission which can be availed of under section 70 
is only evidence against the party himself. 

Held further, that the endorsement of the Registrar cannot be relied upon 
under section 60 of the Registration Act in proof of the eimoution of the 
document. 

R. 20 0. C , 18=38 I. C., 605. 

19 O. O. 27=35 I. O. 441. 

Held, that (1) Rule 10 of the Rules appended to the Sub-settlement Act 
(XXVI of 1866 j is not exhaustive of the manners in which under proprietary 
rights can be acquired. (2) A grant can be presumed from acknowledg- 
ment by the Taluqdar. 

Where the defendants appellants had been m the enjoyment of dihdari 
lights within the knowledge of the previous superior proprietors, paying 
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1-eat as sncb, acd mortgaging the same from more than twelve years prior 
to the suit, held, that it was no longer open to the snccessor of the superior 
proprietors to question them. 

A dihdar was generally a person to whom a certain portion of the pro- 
perty sold was assigned by the vendee for bis subsistence. 

19 O O. 30=30 O. L, J., 189=34 I. O. 349. 

On 30th May, 1904 a decree for redemption was passed in favour of 
several plaintiffs. On Gth September, 1913 one of the plaintiffs put in an 
application depositing the amount made payable by the decree and praying 
that notice should issue to the mortgagees to withdraw the money. 

Held, that the right to redeem could be exercised at any time before order 
absolute for sale had been passed and therefore the deposit was valid even 
thongb made long after the expiry of three years from the date of decree. 

19 O. O. 32=35 I. C. 444. 

Held, (I ) that an intervener who has not received rent in good faith 
cannot be joined as a defendant under section 138, Ondh Rent Act. (2) 
Intervener under section 138, cannot appeal against a decree passed against 
the tenant if the tenant judgment debtor does not appeal. (3) The inquiry 
under section 138 of the Ondh Rent Act relates to the period prior to that 
for which the rent is claimed by the plaintiff. 

19 O. O. 86«-33 I. a. 756. 

A suit was disposed of by the first Court on the preliminary grounds of 
estopped and limitation without taking evidence. On appeal, it was held that 
on the allegations made by the plaintiff, if true, there could be no estoppel, 
and that the question of limitation could be not be decided till the evidence 
was gone into. A remand was made directing those points to be determined 
after the evidence relevant to (hem was gone into. 

Held, that this was not a final order or decree within the meaning of 
S. 109 of Act I of 1908 and no leave to appeal to His Majesty in Council 
against it could be granted. 

19 0. O. 39=351. O. 434. 

"Where a prior mortgagee obtained a decree for sale on the basis of his 
mortgage without impleading the puisne mortgagee and the puisne mortgagee 
fiubsequently brought a suit tor redemption of the prior mortgage and impugned 
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there in the correctness of the account contained in the previous decree, /leU, 
that the proper cciurse in such a case is to proceed on the basis of the mortgage 
to find out whether the amount declared in the privious decree to be due to 
the mortgagee was excessive and if it was to re-adjust the account as if no such 
decree had been obtained. The puisne naortgagee, in such a case, is entitled 
to repudiate his liability for anything beyond what is actually due on the 
mortgage . 

19 0. 0. 44 =3 O. L J. 441 =-35 L O, 439 

Held, that the mere giving of renewal security as distinguished from cash 
payment by one of two debtors in discharge of a debt for which two persons are 
jointly liable, does not give him a cause of action for a contribution suit as 
against the other debtor. 

19 0 . 0 ., 347 . 

19 0. O. 48=33 I. 0. 737. 

When points of law are referred to arbitrators, they have a right to decide 
them and their decision cannot be questioned on the ground that it is not in 
accordance with the received interpretation of the law. 

19 O. a. 49=-33 I. O. 461, 

A right to receive a cash Nankar out of the profits of a particular village 
is a benefit to arise out of land and is therefore ‘‘ immoveable property’* as 
defined by section 3 of Act X of 1897 and is at all events a Tiaq of the nature 
contemplated by the explanation appended to Art. 132 of the Indian Limita- 
tion Act. 

Held also, that it must bo treated as money charged upon immoveable 
property. 

19 0 O. 55-=4 O L J. 1—33 I. 0. 681. 

Property a^siimetl for management by the Court of Wards under the 
Ondh Land Revenue Act (XVII of 1876) is protected, against execution in 
respect of any decree following upon a debt of the ward, incurred while the 
property was under the superintendence of the Court, even after it has been 
released from such superintendence. 

19 O. O. 58= 15 I. O. 446, 

A notice of ejectment was successfully contested in the Revenue Court on 
the basis of a document dwlared to Ite a ^hmkdap Paita. The landlord, thoio- 
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tipOD, instiiulod the proj^eut suit in the Civil Court for a declaration ("1) that 
the defendant had no superior or under proprietary right in the land and {2 ) 
that the patta set up was null and void against the plaintiffs and that the 
defendant could not acquire any riglit in the land under it. Jleldy that is 
competent for a Civil Court to adjudicate in a case oi this kind upon the 
validity of a docmnent of title. The jurisdiction to give a final adjudication 
upon the validity of a document of title rests with tho^ Civil Couit, 

19 O 0. 60=3 O. L J. 140=34 I. C. 360. 

Lending money to a person after ho has obtained a decree of redemption 
on the Security of the property to be redeemed is not the pui chase of an 
actionable claim* The advancing of money by a pleader to his client a pint 
of which is nieaut for tlie prosecution of the suit in which the pleader is 
engaged is a violation of the restrictions placed by law U[>on dealings hetTNoen 
pleaders and ihoir clients and must bo deemed to bo against public policy and 
so void under section 23 of the Contract Act. 

Notes, —Dist, 20 0. C., 67 = :3ai, C. 135. 

19 O. C. 64=35 I C. 427. 

Where a person intervening unsuccessfully as an objector in execution 
proceedings on the strength of a document of title is obliged to biing a suit to 
establish his title, heldf that he must give prima facie evidence that the docu- 
ment represents a hona fide transaction in oider to gel rid of the order which 
has been passed against him. 

19 O. O. 67=36 I C. 623. 

Where a suit to contest a notice of ejectment was dismisbed by the Re- 
venue Court, but the plaintiff before being actually ejected from the land 

instituted a suit in the Civil Court for a declaration of his status as au under 
proprietor. 

Ileldj that the fact of his being in possession of the land at the date of 
suit Would not take his case out of the general rule and the suit could not bo 
entertained until ho had exhausted his remedy in the Reve\iue Court uudor 
S. 108, Cl. (10), Oudh Reut Act. 

19 O. G. 69=3 O L. J. 677-=36 I O 643, 

Where a finding has been arrived at on a certain issue and it is sntTli’ient 
to dispose of the case, other findings on other issues caniiol hoticatod as a final 
decision of the matter covered by thorn so as to operate as icbjudic.iiXx 
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Held further f that by the law o£ the Sliia sect of Mobammadans as well as 
by that of the Sm7ii sect a valid tca^/ can be created by will. 

19 0. 0 75=3 O. L. J. 339-35 I. 0. 770. 

Ileldf that trausactious in the nature of family arrangomeuts or settlements 
are binding on the parties and must be enforced. 

Held fui'ther, that in order to constitute a binding family arrangement it is 
necessary that there sbo'uld be any foiinal contract between the parties. 

In Older to decide whether a petition by way of oom[)rcmise presented to 
Revenue Court in the course of mutation proceeding requires registration or 
not, one must consider the situation of the parties at the time when the docu' 
inent was presented and deduce from surroun lingcircuinslancas what the pui ties 
intended by laying the petition before the Court. 

If it purj orts to be nothing more than an admission or acknowledgement 
of title already in existence, it does not require registration. On the other 
hand, if it amount to a declaration of an agreement which was to regulate 
the respective interests of the parties in the property not merely in pvese^Hi 
hat in futures, then the document is one registration of which is compulsory 
under s. 17, Registiation Act* 

Held also f that the wo id declare”, as under in s. 17, Registration Act, 

implies a declarotion of will and not of a mere statement of fact. 

19 O. O. 89 

Held, that a Court is not bound to defer taking aclion and awarding 
punishment, where necessary, in respect of acts and omissions mentioned in 
section 43 of Act III of 1907, until the insolvent applies for an older of 
discharge. 

19 O. O* 91=36 I. O 835. 

Held, that a decree-holder Las no locus standi to apply for revision of an 
order of the Judge of Small Cause Court; refusing to invoke the aid of 
Criminal Court in the matter of an alleged assault upon process servers of the 
Court made in tho course of their executing the decree by attachment of the 
jadgmont- debtor’s property. 

19 O. O. 93=36 I. O 639. 

Section 90 of the Evidence Act leaves it to the discretion of tho Court 
whether or not in certain oircumstanceB it will make the presumption there 
contemplated. 
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Where the original is not said to have been lost or to have been missing Or 
to be in the custody of any person who declined to produce it and only a copy 
of it is produced, it would not be wise to raise a presumption regarding such 
original. 

When certain members of a joint Hindu family bring a suit for possession 
of certain property '-as belonging to that joint family — and allege, in their 
plaint, a separation some years prior to the date of the suit, there is no pre- 
sumption remaining that the family remained joint up to any particular time 
and it is for such plaintiffs to prove separation at such a period in the family 
history as would entitle them to the decree sought. 

19 O. O. 100-=3 O. L. J. 237=34 I. O. 738. 

There is nothing in the Hindu Law to prevent the head and manager of a 
joint family comprising only minor members, from doing anything in the 
inteiesis of the family which any other prudent manager may have done 
under similar circumstances. It would be in the highest degree deleterious to 
the inteiosts of such minor member if the head and managing member of the 
family were restrained fiom doing anything, however beneficial to their in- 
terests, which necessitate I the raising of a loan on the security of the ancestral 
property till the minors attained majority. 

Held further, that a transfer made in the interests of the family, that is to 
enlarge means of its subsistence might thus be as binding ns one made to pay 
antecedent debts or to meet an immediate necessity. 

Where the father ivcLiug as manager mortgaged ancestral property in 
order to acquire by pre-emption on advantageous terras property belonging to 
a distant branch of the family ; hehi, that the transfer was binding ou the 
minor sons. 


19 O. O. 108=3 O. L. J. 38=34 I. C. 335 
Held, that the Court of the District Magistrate was for the purposes o£ 
revision a Court inferior to that of the Sessions Judge. 

19 O. 0. 110=3 O, L. J. 580=30 I. O. 799. 

When certaiii persons who had no share in the thoh in which the property 
jold was situated, at the date of the sale acquired some share in it iubsequently 
under a deed of gift and claimed a preferential right of pre-emption on the 
msis thereof, hdd^ that the subsequent acquisition could not invest them with a 
retrospective right in respect of a sale effected before they acquired the share. 
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' Held futt^ier, that a defence, which may be available to person in posses- 
sion, may not be available to a person seeking to oust him, and no man can 
be allowed a decree for pre-emption in preference to another who has a 
superior right, on the basis of a title acquired after tho right to sue accrued. 

19 O. O. 113=3 O. L J. 11=33 I O. 601. 

IJeldf that in a joint llinda family of 'Ilukiirs governed by the MlUik- 
shara Law money raised to moet the expenses of the mariiage of a daughter 
of a deceased member to whose property the remaining male mombeis hud 
suectoded Ijy survivorship must bo held to be money borrowed for a family 
necessity. 

19 O. O. 115=3 O. L. J. 187=34 I. O. 353. 

AVliere a decree passed by the Settlement Court on the admission of tho 
superior prof>iietor deolared the predecessor-iu-interest of the defendant to be 
entitled to under-proprietary rights subject to the payment of an annual rent 
without any power of mortgage or sale, hold, that the condition in tho decree 
restraining ulienation was inconsistent with tho giant of uuder-propriotary 
lights and ought to be regarded as void and ineffectual. 

19 O. 0. 117= 3 O. L. J. 175=34 1. C. 426. 
lleld^ that the rights of any ordinary tenant iu Oudlu arc non-trans- 
feiable. 


19 O. 0, 119=-b 0. L. J, 585=36 I. C. 811 
Held that although a minor is entitled to iinpach a decree passed 
against him daring his minority for sufficient reasons such as fraud or collu- 
sion, yet if no such special reason exists the decree passed against tho minor 
ji just as good and conclusive a decree as a decree passed against an adult. 

Ihld^ that the mere fact that the guardian ad litem did not appear on 
the date of hearing and allowed an exparte decree to be passed against the 
minor would not suffice of itself to justify a presumption of gross negligence 
against tho guardian. 

19 O. 0. 122=-3 O. L J. 313=36 1. O. 57- 
Heldy that although the principle laid down by their Lordships of the 
Pi ivy Cooncil in I. L. 11., 29 All., 331, nwnely, that a sale could be set 
Rbido on payment of amount borrowed for legal necessity where a portion of 
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pnrchase money was jastified by any legal necessity is one which mnst 
ordinarily apply in cases of alienations by a iiiiidu widow, jet exceptional 
circumstances may arise, such as where almost the wliole of the consideration 
money is proved to be paid for legal necessity, and only a small amount 
remains unaccounted for where alienation should not bo set aside. 

Where legal necessity was found to have been proved for Rs. 3,782-4-9 
out of a total consideration of Rs. 4,000, hcldi that tl'e alienation should not 
be set aside. 


19 O. C. 131=- 3 O. L. J. 45=36 I. O. 807- 

A question of law will not he deemed to he involved in an appeal under 
section 110, 0. P. 0. if it be not necessary to decide it for the disposal of the 
app(3al and if such question is likely to arise only in certain contingencies. 

The word “involved” as used in section 110 iin[)lies a considerable degree 
of necessity. 


19 O. 0,136 -17 I. C. 308. 

Section 439 of the Or, P. U. iloes not confer upon any High Court any 
power io take any prccocdings : it only sets out the powers of revision that 
the lligli Court possesses in cases which Lave come before it. 

If an applicant can show to the Court by copies of the proceedings or 
perhaps by iitlidavit, that the Magi-strate in question was not a first class Magis- 
trate or a Sub-divisional Magi-itrato exorcising jarisdidion or that there was 
on information that a dispute exited likely to cause brooch of the peace con- 
('orning any land or water or boundaries thereof then ho will have shown prlma 
fade to the Couit that the proceedings in question woro not jiroceedings under 
< liapter ^ll at all, whether or no the Magi'^trate might have called them so 
and in that case the Court of the Judicial Gommissioncr would have power 
under s. 435, cl. (1) of the Cr.P. G. to call for the record and satisfy itaelf 
as to the coriectness, legality or propriety of the older passed and as to the 
regularity of the proceedings. 

Thoio is nothing in s, 435 (3), Gr. P. C., to prevent the Court of the 
Judicial Commissioner interfering in proceedings which purpoited to be pro- 
ceedings under Chapter XII in a case where the Magistrate has initiated the 
proceedings without jurisdiction to do so. 

A more omission by the Magistrate to set out in the preliminary order 
that he was satisfied that a dispute existed does not affect his jurisdiction. 
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19 0 0. 141=4 O. L. J. 4=36 I. O. 968. 

Held^ that in a suit for ejectment of a defendant who was in possession^ 
the plaintiff would have to prove a better title in himself to the possession 
of the property than the title of the defendant. Where theplaintiff who was 
in possession sued for a declaration of title and obtained it from the first 
court and on appeal it was admitted by the defendant that he him'^elf 
had no title to the property, that, under the circumstances, the 

defendant having no title to protect had no interest which could give him a 
right to contest the declaration of title obtained by the plaintiff. 

19 O. O. 145=36 I. O. 814. 

Held^ that a mortgagor is not liable to pay interest for the future after he 
has made a deposit in compliance with the terms of s. 83, T. P. Act, and 
taken all the steps to pay the money to the person entitled to it. 

Jle\d further^ that if through the fault of the person or persons entitled to 
it, it is not clear exactly to whom the money b to be paid the mortgagor can- 
not be deprived of the right conferred on him by the section on account of the 
CocomissioDs and errors of such persons . 

19 O. O. 151=36 L 0.832. 

Trees growing upon land subject of partition by revenue authorities may 
properly bo pariitioned by those authorities along with the land. 

The addition of provisions to the Land Revenue Act (HI of 1901), 
which did not exist in Act XIX of 1873 have not altered the law on the sub- 
ject and ousted the jurisdiction of Revenue Courts in the matters of the parti- 
tion of tiees. 

19 O. a. 153=3 O. L. J. 683=37 I. C. 63. 

On foreclosure of certain property one of several persons equally entitled 
to pre-empt the property obtained a decree for pre-emption in a suit to which 
others who were also equally entitled to pre-empt were not made parties. 
Subsequently oi>e of those others brought a suit for pre-emption against the 
person who had obtained the previous decree for pre-emption without implead- 
ing the person who had obtained the original decree for foreclosure. His 
claim for pre-emption was decreed, but the unsuccessful party filed an appeal 
against it and daring the pendency of the appeal the decree-holder transferred 
the property acquired by pre-emption to a third person who was joined as a 
respondent. 
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lleldy tbut (l; the first decree for })re«emi)tion furnished a cause of action 
to persons equally entitled along willi (he decree- holder, inasmuch as the 
latter obtained the propeity by pre-emption to the exclusion of others who 
had an equal right to pre-empt the same. (2) The mission to implead the 
person who had obtained the decree for foreclosure, in the subsequent suit for 
pre-emptiou, was not a fatal defect. (.3) After a decree for pre-emption has 
beon passed and payment made in pursuance of it the right to pre-emption 
fructifies into a title to the property forming the subject of the claim, though 
that title may be subject to the result of an appeal which may be filed in the 
case by an unsuccessful party. 

The decision in Onhar Singh v. Bhagwan Dai Singh (^17 0. C. 242) cannot 
be taken to lay down that the person who has obtained a title by virtue of a 
decree for pre-emption case by bis own subsequent act prejudices the position 
of one to whom he may have wholly or in part made a transfer based upon 
that title 

Notes.— Tl. 20 0. C. 196 (41 1. L, 909.) 

10 0,0.159=36 I, O. 916. 

In cases of mortgage of the family property by a member of a joint 
Hindu family not only has a discretion but is under an obligation to vary the 
rate of interest if the creditors fail to establish that the necessity of the family 
justified the high rate of interest agreed to and entered in the deed. To a 
certain extent the fixing of the rate must remain within the Court’s discretion, 
but the decision on the point can be challenged in second appeal. 

19 O. O. 161=37 I. O. 75. 

Where the defendant first offeied to abide by the plaintiff’s oath and then 
resiled from it, held^ that the plaintiff could not be entitled to a deoiee merely 
on that ground. 

19 O. O. 161=3 O. L. J. 271-=35 I. O. 799. 

The plaintiff obtained a preliminary decree for redemption against the 
defendant who was also the lamhardar* The Jdocree directed the mortgage 
money to be deposited in or before September. Asa matter of fact the money 
was paid into Court in August, but actual possession over the share was nob 
delivered to the plaintiff until a date kharif became payable. It was admitted 
that there was no accounting for Mar// profits in the redemption suit. 

Heldy that a plaintiff in redemption suit being entitled to possession as 
soon as he had deposited the money, the plaintiff’s title to the profit in the 
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present case arose from the date on which the mortgage money was pnt into 
Court. 


19 O C. 165—3 O. L. J. 727—37 I. O- 14. 

In a case goven^.ed by a custom under which the property was distributed 
among the sons of a person according to the number of their mothers, the 
question aiose whether the descendants of the sons of one of tliem could 
succeed collateially to the property left by the descendants of another of them, 
so long as the other descendants, though lower in degree of the same stock, 
were alive. 

Iltihi, that the result of stich custom was to constitute brothers by the 
same father and mother and their descendants persons of one stock for the 
purposes of inheritance and as a logical result of the custom the persons who 
are descended from a differont molher, though nearer in degree are not 
entitled to preference. 

19 O. C 106—3 O. L. J 244—34 I- O. 745, 

When after executing a mortgage by conditional sale the mortgagor put 
the mortgagee in posses^sion of the property mortgaged under on oral agreemenl, 
authorising the mortgagee to enjoy the profits "and devote the amount realized 
towards sati-sfaction of the interest, held, that there was nothing illegal in the 
agreement, and evidence to prove it was admissible. There is nothing in such 
an agreement which varies, contradicts or adds to the terms of the original 
deed. On the other hand it merely provides for the satisfaction of one of the 
conditions of the deed. 


19 O 0. 169-37 L C. 110, 

Ilddf that a rhjaya can maintain a suit for the recovery of possession of 
the village land appurtenant to his dwelling house against another rhjaya who 
has ousted him trom it. 

17 0 G 171--3 O. L. J 298—36 I- C. 49. 

llehlf that the cause of action for a claim for dower is distinct from the 
cause of action for a siiure in the inheritance. 

Where a Muhammadan husband sued for^^the recovery of his share out of 
the property left by his wife on her death in possession of her mother and the 
mother did not plead as a defence the non-receipt of her share out of the 
dower which fell due on her daughter’s death, held^ (hat it did not operate to bar 
as resjudicata a subsequent claim by the mother for her share in her daughter’s 
dower money. 
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Held also, that in fixing the amount of dower under s. 5 of the Oudh 
Laws Act, the Court ia not to take into consideration the means of the 
bnaband at the time he entered into the contract of dower, but his means attho 
time it is sought to enforce the contract. 

19 0. C. 183.==3 O, L. J. 720.— 37 1. 0. 181. 

Where a mortgagee who was stranger to the village, obtained a 
absolute for foreclosure and before the institution of the suit for 
pre-emption based upon the foreclosure decree executed a deed of relinquish- 
ment of the property in favour of the ex-mortgagars, held, that it could not 
extinguish the right of pre-emption which accrued on the passing of the 
decree absolute for foreclosure. 

Held, further that a right of pre-emption after it has once accrued cannot 
be defeated by any thing that happens afterwards. 

Notes.-- Dist. 20 0. C. 160. 

19 0-0. 185=37 I. O. 170. 

The general principles laid down hy the Allahabad High Court regarding 
law of pre-emption, which prevails in the province of Agra, cannot be 
applied so as to effect the scope of the the Oudh I^aws Act which regulates the 
law of pre-emption in Oudh. 

Where rival pre-emptors, having the right to pre-empt, claim tlio same 
propel ty in exGvche of such right, the right to acquiie the property must, 
under s. 9 of the Oudh Laws Act be decided by lot. 

Notes.—Dis.t 20 0. G. 160 see. 19 0. C. 183. 


19 O. O. 192=4 O. L. J. 22=36 L G. 104. 

Whore a person executed a deed of trust in ro^riject of his property, which 
contained a settlement in favour of his and the deed recited that an agree- 
ment bad been entered into betw^^t^ settler and his wife to the effect that 
she W’ould accept the provJfaton made for her in satisfaction of her claim for 
dower, but the deed did not contain any formal release of the wife’s right to 
dowser, held, ih&t the agreement mentioned above being the only valuable con- 
sideration for the grant, unless and until the agreement was proved the grant 
and conveyance to the trustees must be taken to be a purely voluntary gift. 

Held further, that although in such a case the wife might, acting with full 
knowledge of her right, deliberately elect to take tho benefits conferred upon her 
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by the deed in lien of her dower and if she did so, she would be bound by the 
choice thus made, bat the subsequent election could not be held to be a subs* 
titnte for the original consideration. 

Held also, that the term “gift’* as used in section 3 of the Oiidh Laws 
Act (XVIII of IS76) includes gifts in trust. 

According to Mohammadan Law, a holder of property may in his life- 
time give away the whole or phrt of it if he complies with certain forms, but 
it is incumbent on those who seek to set up such a transaction to prove that 
those forms have been complied with, and this will be so, whether the gift be 
made with or without consideration. If the latter, then unless it be accom- 
panied by delivery of the thing given, so far as it is capable of deliveiy, it 
will be invalid. If the former, delivery of possession is not necessary, but 
actual payment of the consideration must be proved and the bo7ia Me intention 
of the donor to divest himself in presenti of the propeity and to confer it upon 
the donee must also bo proved. 

Held further, that the rule of law laid down above was not altered or 
qualified by the provisions of the T. P. Act and the Indian Trust Act. 

Held also, that the provisions for mutation contained in the Oudh Land 
Beverme Act impose upon the public officials concerned administalive duties of 
a quasi judicial character, and in the absenco of evidence showing a failure of 
duty on their part the maxim omnia presinnuntur recte esse acta rnust be 
applied to such proceedings. 

Held also, that Junder the Mohammadan Law no staleinent made by one 
man another (proved to be illegitimate J is his son can make that other 
legitimate, hut where no proof of that kind has been given such a statement 
or acknowledgment is substantive evidence that the person so acknowledged 
is the legitimate son of the person who makes the statement provided his 
legitimacy be possible. 

Held fuTiher, that according to Mohammadan law if a member of a family 
makes statements touching the sonship or heiuhip of a person, those state- 
ments are good evidence of the family repute concernlt^g him. 

By the 141st section of the Civil Procedure Act^ 1877, repeated in the 
Civil Procednie Code of 1882 and practically re-enacted in 0. 15, R, 4 of 
the Rules and Orders passed under the Code of Civil Procedure of 1908, it is 
provided that a presiding Judge shall endorse with his own band a statement 
that it (i. e y a document proved or admitted m evidence^ was proved against 
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or admitted hy the person against whom it was used. Their Lordships with 
a view of insisting on the observance of the wholesome provisions of these 
statutes will, in order to prevent Injustice, be obliged in fiitnre on the hearing 
of Indian appeals to refuse to read or permit to be used any document not 
endorsed in the manner required. 

Notes. -R. 19 0. C., 246*=37 I. C. 203. 

19 O. 0. 221=4 O. L. J. 49=36 I.“0. 941 

1 a suit by a Hindu reversioner to recover property after the death of a 
widow the plaintiff at first claimed title through his father who was alleged 
to have survived the widow, fcsubsequently it was alleged that the |plaintiff’s 
father predeceased the widow, but that his uncle survived her and the plaintiff 
amended the plaint, claiming title through the uncle. 

JJeld, that as it was not essential that the plaintiff should have named 
any intermediate reversioner through whom he claimed title and there was no 
substitution or addition of a new plaintiff, amendment of the plaint after the 
period of limitation proscribed for a suit had expiried did not bring into opera- 
tion, S. 2 2 of the Limitation Act. 

Held farther, that a Chmkkiirs pocket book, if regulaily kept, has not 
much probative value as to the date of any birth or death, the Head constable 
writer, whose duty it is to make the entries in this pocket book, not being bound 
to. require the exact date on which the man, woman or child supposed as born 
or dead, was born or died. 

19 O. C. 230=3 O. L. J. 578 =37 I C- 169. 

Whore certain crops attached in execution of a Small Cause Court decree 
were, pending, decision of an objection made against attachment, placed in 
charge of a certain person and after decision of the objection in favour of 
the objector the crops were ordered to be restored to him but the person put in 
charge failed to restore the crops and the objector instituted a suit for damages 
in respect of them, held, that such a suit was not cognizable by the Court of 
Small Causes under Act 35 (J) of the second schedule of Act IX of 1887 aa 
amended by Act VI of 1914, 

19 0 C 237=37 I. C, 142, 

Held, that it is not desirable to except under very exceptionol circumstances 
that a counsel who has been engaged to conduct a case from start to finish for 
one party should be allowed to appear for the opposite party. 
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19 o. c. 239=-37 I. O. 313. 

Hdd^ that section 256 o£ the Qr. P. 0. provides, in the trial ot warrant 
ca«K)3, for the recall of witnesses for the prosecation for cross-examination, 
after the charge has been farmed. The section does not apply to the emjairy 
into cases triable be Sessions Conrt. In such cases the evidence of each 
witness will oidinaiiJy be concluded as each witness is examined and the 
accused has no right to have his cross-examination concluded afler the charge 
has been framed. 


19 O. C. 240=37 I. C- 198. 

On a partition between sons and stepsons, governed by the Miiaksliara latv, 
a mother is entitled to a share equal to that of her son. 

Held furthei', that an estoppel against estoppel setteth the matter at large. 

Where the mother acting as guardian for her minor son entered into an 
agreement for reference to arbitration for the purpose of effecting a partition 
and in the course of partition claimed maintenance which was allowed to her 
by the arbitrator but this portion of the awiird was afterwards set aside by 
the Court on the objection of the step son, held, that the effect of the modifica- 
tion of the aw aid was to that extent to restore the status quoante^ and that it 
was no longer open to the step son to say that the mother had become estopped 
by her previous conduct from claiming a share. 

Held also, that there might be cases where the possession of separate pro- 
perty as stridhan by the ^mother might have the effect of reducing pro tarito 
the share to which she may be entitled on partition. 

19 O. C. 246-=37 I. C. 203. 

Held, that it being a clear principle of Mohniiimadan Law applicable alike 
to Shins and Sunnis that the estate of a decea-^ed Mohammadan is, before its 
di^{ fihution among the persona who are entitiml as heirs, liable for I ho debts 
which were owing by the deceased at the time of his death and that the claim 
of the wife for dower is a debt which is chargeable against the general estate 
of the decease 1 husband, where tho'daim is made after his death, it is com- 
petent for the widow of a deceased Mohammadan to put forward hor claim for 
dower in a suit brought by one of several heirs for his share in the estate of 
the deceased . 

Where a husband and wife daring the subsistence of a mutah marriage 
entered into a marriage in the nikah form> but before doing so the husband 
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snrrendered the unexpired portion o£ the mutali period, heldt that the second 
marriage by titkah was ’valid. 

Held further, that nnder section 5 of the Ondli Laws Act the first matter 
to be considered is whether the snm agreed npon is excessive with reference to 
the means of the hnsband, if it is not found to be so it is nnnocessary to go 
any further and there is no occasion to di-cuss the status of the wife for the 
purpose of reducing the amount. 

Held also, that the expression moans of the husband’* as used is section 
5 of the Oudh Laws Act signifies the value of die husband’s estate at the 
time of his death, in cases where the claim is made by a widow. 

Held funher^ that the principle matters to be considered indetermiiiing 
whether any sum fixed tor dower is reasonable or excessive are the extent and 
natiiio of the claims of the various persons who, as heirs, aie entitled to 
divide the estate. If it weie made to appear that the payment of a certain 
sum on account of do\\er would reduce the divisible estate to such an extent 
as to leave (ho heirs poorly provided for it might reasonably be held that such 
a sum was excessive. 

It is a settled law that a childless shlx widow is not entitled to any share in 
the landed property of her deceased husband. But where the property con- 
sists in the right to receive a fixed annual sum of money in the nature of a 
rent charge, the widow is not excluded by the rule of Shia law fiom participa- 
tion in property of this description. 

Conduct of Counsel, in the matter of cross-examination of witnesses exa- 
mined on cemmissiou, commented upon. 


19 O. O 290=4 O. L. J. 8---30 I. a 299. 

One J. was in possession of Tainqa Deogaon at the time of the annexation 
of Ondh under a firman of the deposed King. The Summary Settlement was 
made with him in 1859 and a lahiqdari Sanad in the [irimogoniture form was 
granted to him in 1861. He died in 1865; his name, however, is found 
entered in the lists 1 and 2 mentioned in Act 1 of 1869. He was succeeded 
by his sou A. who acquired between 1868 and the time of his death consider- 
able non Talnqdaii property, moveable and immoveable. A died in 1899 
leaving tw'o sons M. and the present plaintiff. M. as the elder succeeded to 
the estate by the rule of primogeniture and also obtained possession of the 
non-Taluqdari property aud held the same until his death in 1909 when he 



G15 


‘^DIGEST AND EAST REFERENCEr/ ^ 

was sncceoded by his son, the defendant. The plaintiff brought this suit for 
a half share in the nou-Taluqdari property on the allegation that it was not 
subject to the rule of succession by primogeniture, but was governed by the 
ordinary Masahnan law of inheritance. The defendant pleaded that the pro- 
perty in dispute was an accretion to the ancestral estate and was therefore 
subject to the same rule of descent as the laluqa and that a part from it his 
father and on the death of his father he himself became under the old family 
custom solely entitled td the said property. 

Held, that J. had acquired, as declared by S. 3 of the Oudh Estates Act 
a permanent heritable and transferable right” in his estate and was unques- 
tionably a Taluqdar within the meaning of the Act. Eis death, before the 
Act was passed into law makes no difference in his status or in his rights. 

Held, further, that the use of the word ‘^ordinarily” in the dew'^ciiption of 
list 2 in S. 8 of the Act clearly implies that an occasional variation would not 
affect the “custom” of devolution. 

Held also, that it does not follow from the difference in the phraseology 
of S. 8 relative to lists 2 and 3 that descent by primogeniture is oomfined to 
cases coming under list 3. 

Held farther, that the provisions of S. 10 of the Act mean that the 
Courts shall regard the iiicertion of the names in those lists “as a conclusive 
evidence” of the fact on which is based the status assigned to the persons 
named in the diffeient lists. For example in lists 2 such Taluqdars alone are 
inoluded whose estates according to the custom of the family “ on or before 
the 13th February 1856 ordinarily descended upon a single heir.” Their 
title to have their names inserted in that list is based on the specific family 
custom set out in the section, under S. 10 the Courts are bound by the 
statute to regard as conclusive the fact that there was such a pre-existing 
custom attaching to these estates on which their iriclnsion in list 2 was based. 

Held also, that the provision as to oonclasiveness contained in S. 10 is 
confined to estates within the meaning of the Act; it does not apply to non- 
Taluqdari property. The existence however of the pre-existing custom gives 
rise to a presumption. 

Unless there be a custom by which self-acquired properties in a Mitakshxra 
family become part of the ancestral estate, or unless it be shown that the 
person acquiring the same intended to incorporate such acquisitions with the 
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estate, fclioy descended by the ordinary law of inheritance. The onus of 
establishing that a custom debars the ordinary rule in such a case would lie 
on the person asserting it. But the Mohamadan Law makes no distinction 
between ancestral and self-acquired property and recognises no principle ot 
differentiation in the matter of lineal and collateral sncceasion as is the case 
under the Matakshara which divides inheritance into unobstructed and obstiuc- 
ted heritage.*’ All classes of property, whether a'xestral or self-acquiied 
follow one rule of devolution. If a custom governs the succession to the 
ancestral estate the presumption is that it attaches also to the personal acquisi- 
tions of the last owner left by him on his death; and it is for the person who 
asserts that these properties follow line of devolntion different from that of the 
Taluqa to establish it. 

A wajih-ul-arz is a village administration paper, prepared by a village 
official in which are recorded the statements of persons possessing interests in 
the village relative to existing rights and customs. As such they are of 
considerable value in the determination of such rights and customs. But 
statements which merely narrate traditions and purport to give the history of 
devolution in certain families not even of the narators, stand in no better posi- 
tion than any other tradition* 


19 O, C, 306= 3 O. L. J. 552 = 37 1- O. 188. 

One D together with his father and uncle formed a joint Hindu family. 
The father and uncle applied to have their property placed under the superin- 
tendence of the Oourt of Wards. The application was granted and after the 
necessary notification the Court of Wards assumed management of the family 
property. 

Held, that section 55 of the Court of Wards Act (IV' of 1912) pro- 
hibits a ward from suing and being JJsued not merely with respect to such 
property of his as is under the management of the Court of Wards but in 
respect of every possible cause of action cognizable by a Civil Court. 

Held further, that D who did not make the application did not become 
a ‘ward’ within the meaning of the Act. 

Held also, that the disabilities imposed by section 55 apply only to the 
actual wards and not to other members of the family whose interests in the 
joint family property are managed by the Court of Wards. 
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Held further^ that a uiomber of a joint Hindu family holding a sharo 
in the joint family property is a co-sharer within the meaning of section 9 of 
the Oudh Laws Act, although his name does not appear on the khewat, 

19 O O 314==: 3 O, L. J. 538 = 37 L O. 84. 

Held, that a suit by a landlord against this Ziladar and Makhtar for 
recovery of sums collected as rent of shops and lor the price of grain realized 
as bazar dues was not eutertainable in the Rent Court and was rightly 
brought in the Civil Court. 

Held farther^ that the suit not being entertainable in a Rent Court no 
period of limitation preseribed in the Oudh Rent Act could apply so as to 
bar the entertainment of the suit by a Civil Court. 

Where on the da^o of issues the plainliff made an application asking 
that a date might be fixed to allow the filing of documentary evidence and 
the Court simply ordered the application to remain with the record, held^ 
that it was the duty of the Court to decide on the date when the application 
was filed what was to be done with reference to the request made for the 
reception of documentary evidence. 

19 O O. 319==3 O. L. J. 639=37 I. O. 423. 

Where a testator devised certain landed property to his widow subject 
to the conditions that she was to have no power to transfer the property, that 
she was to hold it for life and that on her death the property instead of 
devolving on her heirs was to devolve on a certain Z, held, that the terms of 
the will could not be interpreted as meaning that the property was devised to 
Z with a usufruct for life to the widow. 

Htld further, that according to the law governing dispositions amongs fc 
Sunni Mohainedaus (he effect of a disposition such as the above is to confer 
complete proprietary tile. Under the principles of the law such a disposition 
must be complete. If it is not complete it is not a disposition and it is well 
established law that where the testator endeavours to affix condition on to tho 
disposition it is treated as unconditional and tho conditions are treated as null 
and void . 

19 O. O 321=3 O L J. 500= 37 L O. 138. 

Where in order to establish a pedigree reliance was placed upon a 
genealogical table put in at the time of settlement, but it was not established 
that tho document was prepared by a member of thd family or an official 
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wLose duty It was to record ifc or that any member o£ the family was privy 
to its preparation or that its contents were admitted by the members of the 
family and there was evidence that the entries in the khewat made at the 
time of settlement where not recorded upon its basis. Held, that the genealo- 
gical table was inadmissible in ovidouco. 

The signatures of persons appearing on documents more than 30 years 
old and produced from proper custody can be presumed to be in the hand 
writing of persons in whose handwriting they purport to be. But it cannot 
be presumed under any provision of the Evidence Act that a person signing 
on behalf of another had authority to make the signature on his behalf. 


19 O. O. 326 38 I. O. 89. 

Held, that a co-sharer who is not the Lambardar of the village, being 
under no obligation towards the other co-sharers to collect the village rent, 
cannot be made to surrender any portion of the amount he ha? collected to 
another co-sharer if his collections do not exceed his own share of the profits. 


19 O C. 328 = 3 O. L J, 462 = 37 I.O. 23. 

Where a simple mortgage-deed provided that the principal money carried 
no interest and simultaneously with the execution of the mortgage-deed the 
mortgagor executed a lease in favour of the mortgagee for period of six 
years which was the term fixed for payment in the mortgage-deed, held, that 
the lease and mortgage could not be treated as constituting one trans- 
action, namely that of a usufructuary mortgage. 

In this case the mortgagee was ejected from the property on the expir- 
ation of the lease, but was subsequently restored to possession of a portion of 
the property. It was alleged that the arrangement between the parties was 
that the mortgagee was to enjoy the profits, crediting them to the repayment 
of the principal money. 

Held, that the alleged arrangement, whioh was not one for satisfaction of 
the terms of the deed of mortgage, but in direct contradiction of the terms of 
the deed of mortgage, could not be proved under section 92 of the Evidence 
Act. 

Held further, that section 76, cl. (h) of the T. P. Act has no appli- 
cation to a case where the mortgagee has not been shown to be in possession 
qua mortgagee. 
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it 

k. 

19 O. O. 384 = 8 0. L. J. 601 == 36 I. O. 740. 

Beld, tlint the principle laid down in sec. 11 of the 0. P. 0. is 
substantially modified by the provisions of sec. 44 of the Indian Evidence Act 
and the principle of resjudicata does not operate in the case of a decree 
obtained by fraud. 

19 O. C. 339 -= 3 O. L. J. 408 == 36 I C, 604 

The predece33or*iii“*itlo of the defeudmits obtained a decree from the 
Settlement Court against the predecessor in interest of the plaintiff's for 
confirmation of their right to possess and occupy the village subject to the 
payment of the rent assessed after deduction ot 10 per cent, on account of 
JDahiyak^ Ihe decree gave to the Taliicjdar the power to assess and vary the 

l^be plaintiffs brought the present suit for possession and mesne 

profits on the allegation that the defendants had failed to accept tlie enhanced 
rent fixed by tho Talnqdar which had the effect of terminating their rights to 
remain in pissesdon of the village. 

Held, that the defendants being perpetual beroditray lessees and no under- 
propriotors, under the docroo of the Sottleinont tJourt, a suit for possession or 
damages against them is not maintainable in the Civil Court. 

19 O. O. 347—3 O. L. J. 447=36 I. C 774. 

Where the plaintiff, who was one of several joint executants of a simple 
deed on the basis of which a decree had been passed against him, satisfied the 
decree by executing a deed of usufructnaiy mortgage in favour of the decree- 
holder and brought a suit for conliibution against tho other joint executants ot 
the deed, held, that tho suit was raaintaiualile. 

The principle of Maxwell Jameson relied in 19 0. 0., 44, would not 
apply to a case such as this where tho plaintiff has executed a deed of us- 
ufructuary mortgage and has assigned valuable property to the creditor in 
order that the profits may bo enjoyed in lieu of interest and that the property 
may be held as security for the payment of the debt. This ratio decidendi in 
Maxwell o. Jameson was that ihe plaintiff had satisfied the debt by giving his 
individual promise to pay and had parted with nothing and had done nothing 
more than undertake of fresh obligation. 

Held farther, that although the suit of the creditor against one of the exe- 
culanta was diftinissod as barred by limitation, yet the plaintiff was entitled to 
rlaim contribution against bis heirs in respect of the amount which he has 
paid over and above the amount that was due from him. 



“r>IGF,ST AND EASr EEEERENCER.”^ 620 

19 O. 0. 353—3 0. L. J. 398=30 I O. 70&. 

Heldy that the position of a District Judge under the provisions of Indian 
Lunacy Act (IV of 1912) is partly Judicial and partly administrative. 

Held further, that the functions of the District Judge in making an in- 
quisition under s. 82 of the Act are clearly to satisfy himself as to the estate 
of mind of the person concerned. He issues notices to relatives likely to be 
interested in the result of his action, but those relatives ara not treated in any 
way as parties to legal proceedings. They are treated rather as amm curuv. 
They are allowed to be heard and to make representations and suggestions 
both as to the calling of evidence and otherwise but they have no right to 
call evidence and therefore cannot plead in appeal that the evidence which 
they wished to adduce was not heard. 


19 O. a, 357-=37 I. C, 92. 

The essential requisite of an operative order under 0. 21, rr. 58 to 62 
which would necessitate the institution of a suit within one year is that there 
must be some investigation. If there is no investigation oL any kind there 
can be no openitive ordor and the bac of one year’s limitation does not apply 
to such a case. But thwe is no authority for the proposition that wheie a 
Judge has passed an order after a perfunctory investigation such an order is 
not an operative order. The order is equally operative whether the investiga-' 
tion has been satisfactory or unsatiafactory. 


19 O. O 363=38 I 0 .67. 

Held, that a fard hma kashi hagh it drawn up at the first regular settle- 
ment is a document admissible in evidence to prove the matter contained in it. 

19 O. C. 367=3611. O, 702. 

Held, that the provisions of sec. 14 of the Limitation Act are not be 
applied indiscriminately to extend the period in all cases in which the plaiutifiE 
has acted widioul frand. 

field further^ that although it is not intended to lay dawn any hard and 
fast rule on the subject, yet as a general criterion the rule should be that in- 
dulgence under the section should be granted only in cases where the error is 
one that might be committed by a reasonable and prudent man exercising due 
diligence and caution. 
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19 0, O. 370= 3. 0. L- J. 630=37 I O. 462. 

As between an ordinary tenant and a person whom he is willing to treat 
as a subtenant, the lelatiunship is o£ the same nature aa that between a pro- 
prietor of the land and the tenant thereof; and if an oidiuaiy tenant is entitled 
to claim rent from^ a snb-tenant he most treated, in the absence of anything 
in the snbject or context to the contrary, as a landlord for the purposes of the 
Oodh Rent Act. 

Held further^ that there is nothing in the subject or context of section 127 
of the Oadh Rent Act to exclude the case of an ordinary tenant, claiming the 
rent of his land from a person who had trespassed on his tenancy from its 
purview. 


19 O. O 374=3 O L J. 595=37 I O. 715. 

Held, that a presumption of ownership would exist in favour of the holder 
of a perfect title daring the period that the land remained derelict* But no 
snch presumption can be made for the benefit of a holder of an imperfect title. 
Thus a tr 08 j)asser whose title has not become perfected by adverse possession 
cannot tack on to his period of possession the period daring which the land 
has remained derelict. 

Held farther^ that the requisite factor for the application of this principle 
is the factor of abandonment and the question to be asked is, did the land 
remain or did it not remain derelict. Such a principle cannot be applied to a 
case in which there has been no actual submersion of the land in the proper 
sense of the terra and no abandonment but in which it has only been flooded 
in parts by temporary floods which interfered from short periods with the nse 
to which it could be put. ' 


19 O. C- 394=38 I. O, VI. 

Held, that a vendee, who is not a co-sharer in the sub-division in which 
the share sought to be pre-empted is situated, cannot resist a suit for pre- 
emption brought by a co-sharer in that sub-division merely because he holds a 
share in a sharmlat patti which contains some land appertaining to that sub- 
division 


20 O. 0. 1=38 I 0. 821. 

Sons in a joint Hindu family are liable for the satisfaction of a surety 
debt incurred by the father oven when no money has ^en advanced* 
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20 O. O 4==39 I. C. 334. 

Ou the day after the Diwali festival the hoase of a respectable Iliuda 
gentleman was raided, and about 42 persons found in the house weie arrested. 
It was found that their object was merely to indulge in a common fiieudly 
amusement, and that the idea of making a profit by levying a commission 
was not present to the mind of the person owning the bouse. 

Held, that the necessary elements constituting an offeuco under sections 3 
and 4 of the Gambling Act were not made out. 

Section 11 of the Gambling Act allows the acquittal of an approver only 
if a disclosme made is believed to be true and faithful. 

20 O C. 8=-38 I O. 814. 

In Oudh, in cases to which the Oudh Rent Act ( XXII) of 1886 and the 
Land Revenne Act (III of 1901) apply, the Court of Revenue has the 
exclusive juiisdiction to determine what is the status of a tenant of lands and 
whitt are the sj^ecial or other terms ou which such tenant holds, and the Civil 
Court has the exclusive jurisdiction to decide whether or not a person in posses- 
sion of lands holds a pioprietary or an undor-propriofary right in the lands. 

In a Civil suit by the plaintiff, whose title as proprietor of a village within 
the meaning of that term in the Oudh Rent Act (XXII of 1886) and U. P. 
Land Revenue Act (III of 1901^ is not disputed, against the holder of the 
village for a decree for possession thereof and for a declaration that the defendant 
has neither proprietary nor under-proprietary lights therein, on proof that the 
defendant is merely a tenant, the claim for a decree for possession must be 
ilismissed for want of jurisdiction^ but the plaintiff h entitled to the declara- 
tion prayed for. 

Whore a Revenue Court decided that the holders of a village w^ere in 1852 
owners of zenundarl rights in the village that they had not lost those rights, 
that it must be presumed that they were not ordinary tenants, and that the 
proprietor of the village should prove in the Civil Court that they weie ordi- 
nary lessees, and the proprietor then brought a suit in the Civil Court for a 
declaration that they had no proprietary rights of the nature of zemmdari, 
superior, or inferior in the village and also for a declaration that the decision 
of theRevenne Court did not affect bis rights: 

Held, that the decision of the Revenue Court, which was subsequently 
acted npon in the preparation of the khewat of the village, made it neoessary 
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for the proprietor to biing the snife. and that the fact that the holders of the 
village did not in their wiitten statement in the suit set up that they had any 
proprietary or under-proprietary right did not disentitle the proprietor the 
deoluration wliioh he olaimod. 

Notes. -R, 20 0. 0. 182=-4:l L C., 15; 4 O. L. J. 577. 

20 0. C. 13=-38 I. O. 582. 

If during the pendency of a pre-emption suit instituted by an inferior pre- 
emptor the vendee enters into an agreement to sell tiie property, the subject 
matter of the suit to a superior pre-emptor on the ground of his pieferential 
right, the agreement, though an acknowlodgmeat of light within the meaning 
of section 19 of the Limitation Act, offends against the rule of Us pendens and 
is, therefore, unenforceable inasmuch as the creation of a contract capable of 
specific performance, though not an -alienation by itself, is a made of dealing 
with the properly pregnant with the very mischief which section 52 of the 
Transfer of Pioperty Act seeks to obviate. 

20 O. O 18==38 I. C. 605. 

Section 69 of the Evidence Act reqfiires proof that the signature of the 
executant is in his hand-wiiting but this fact may be proved indirectly by a 
contempoianeous admissiori of execution made by the executant or by other 
ielevat:t facts, sucli as his sub^ecjiient conduct, just as well as by the evidence 
of a witness who directly sweats to his signature. Such an admission recorded 
by the Snb-Ilegistrar in bis registration endorsement can be accepted in 
evidence as proof of execution. 

Where a Sub- Registrar is dead the endorsement made by him under section 
58 of the Registration Act can bo read under section 32 ^2^ of the Evidence 
Act as his statement, it being an entry made by him in the discharge of bis 
professional duty. 


20 O 0. 25=-38 I 0. 610. 

A nsiiFructuary mortgage contained a covenant that the mortgagoe should 
after deducting the interest stipulated for in the mortgage-deed from the collec- 
tions, pay over the balance annually to the mortgagor, the property being 
redeemrible on payment of the principal money on the expiry of seven years. 
After redemption of the mortgage according to the terras of the deed without 
the intervention of the Court, a suit was brought by the inortgagor for the 
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recovery of the balance of collections which remained in the hands of the 
mortgagee after deducting the interest for the years during which the collec- 
tions had been made. 

Held, that the suit having been brought* within 3 years from the date of 
the restoration of possession to the mortgagor, fell within the purview of 
Article 105 of the Limitation Act and was, therefore, within time. 


20 O. O 31=38 I, O. 511. 

The provisions of Order XXII, role 10, Civil Procedure Code, are not 
applicable to cases in which tliere is an assignment of an interest, which is 
the subject of litigation, betw^een tlie date of decision of the first Court and 
the filing of an appeal. Such an assignee, however, ought to be allowed to 
join in the appeal under section 46 of the Procedure Code. 


20 0 C 33=38 t C 671. 

Possession obtained by a vendee is a sufficient delivery of the property 
within the meaning of section 54 of the Transfer of Property Act. 

The existence of an unregistered sale-deed in the case of tangible immove- 
able property of the value of less than Rs. 100 does not estop the vendee 
from relying upon his title by delivery of possession, if the transaction of sale 
was accompanied by such delivery. 

Where a disposition of property is not leqnired by law to be reduced to 
wiiling and no quej^tion ari'^os as to the /er/?is of sueli a disposition, if leduced 
to wiiting, oral evidence intended to piove the existence of such a disposition 
cannot be excluded. 


20 O. O. 37=38 I. C 677. 

Jurisdiction cannot be confenod upon a Court, which does not possess it, 
by agreement of the parties to the effect that it doea pos.-ess such jurisdiction; 
and it is the duty of a Court to refuse (o entertain a suit which does not lie 
within its jaiisdiction, whether the point is raised by the parties or not. 

There is a distinction between fjtaif/i and guzara in Oudh. Where the 
relationship of landholder and tenant does not exist between the parties there 
may be n guzara, but where the relationship of landholder and tenant does 
exist between the parties there is a muafi. 
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The provision.^ of Clinpter VII A of the Oudh Reut Act apply to a suit 
for possession of land held as rent free mua/i and not by way of guzara, and 
the Civil Courts have jnrisdiction to entertain such suit. 


20 O. O. 40=38 !• O. '794. 

A deed of gift in consideration of aseful services rendered by the donee to 
the donor iu the past iind natural love and affection creates a binding hiba" 
hil-euaz. 

Under the Ilanafi Lnw revocation of a gift cannot be permitted unless the 
donor makes out a good e.i^e, and it will not be permitted if the wish to revoke 
is the result of a mere whim or loss of temper. 

Where the donee did good work in the past and in consideration thereof 
the donor made him a present which she could well afford, but subsequently 
losing her temper wished to revoke the gift after 2^ years: 

Held, that she could not be allowed to do so even if it were not a Ubor 
bihewaz* 


20 O. O. 49=38 I. O. 800. 

In anits under section 92, Civil Procedure Code, for the removal of a 
Mahant, the consent of some of the plaintiffs-respondents in appeal to let the 
property be managed by the original Mahant cannot affect the validity of the 
mit on the date on which it was instituted or the jnrisdiction of the Court to 
joar the appeal. 

A party who wants to repudiate an admission of tact made by his Counsel, 
t it was not justified by bis instructions, should do so at the earliest oppor- 
unity. 

A Vakirs general powers in the conduct of a suit include the power to 
.bandon an issue, which in his discretion ho thinks it inadvisable to press. 

A part from its history, the Court may consider the nature of the tmdi- 
ioDS or the usages of an asihal to determine whether the trust is a private 
rust or a public trust of a religious or charitable nature. 

The AiUlwil Gomtldas at Lucknow is a public religions and charitable 
trust, and the properties attached to it were granted to the mafiant of the asthal 
for specific religions and charitable purposes. 
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1£ uo member of the cult to which the Eounder of an a&thal belonged 
can be trusieJ to take charge of the astlial propeity without the possibility of 
lecanenoe of mismanagement once experienced, it is proper that the adminia- 
tration of the trust should bo vested in an independent committee which shall 
have the power to select, appoint and depute a qualified member of the cult 
of the founder or other person of the monastic order to continue the religious 
instruction, if and when it can conveniently arrange lo do so. 


20,O._a.,61 = 38 I C. 764. 

'I’he statement of a medical witness, taken and attested by a Magistrate 
in the presence of the accused, is admissible as evidence in the Sessions Court 
although the medical witness is not himself called. It ought, therefore, to be 
recorded wilh the ulmost cute and accuiucy. 

^^llch evidence sliouM he oaiefully scrutinized by the Sessions Judge 
and if it appears ihat the deposition is essential]}' deficient or requires further 
explanation or elucidation, the Judge should summon and examine the witness. 

20 O. C 66=-39 I C. 191- 

Wlien a suit is dismissed under oidei IX, rule, 3, C. P. C. it is open 
to the pluiutilf to a[)}ily for an order to set the dismissal aside and also to 
biing a Itesh suit. If he chooses to avail liiin-Jelf of one remedy, he is not 
debun ed from availing liiniaelf of the other. 

20 O. G 67 =- 39 I. V, 135 -- 46 O L> J. 92 

\Vhon tho mauagei of a joint family dies after the institution of a suit 
for tho recovery of money advanced out of joint tuuds his sons, who are the 
managing members of the family, aie competent to represent other members 
of tlie family, and it they ap[)ly within time to carry on the suit, it does not 
lapse by abatement, iiie-'pective of the fact that some other members of the 
family aie iiiqileaded as [larties to the suit beyond the period of limitation. 

A loan tiumaction entered into between a pleader and a person not hU 
client is not agaunt public policy ani is, tlimefoie, legally enforceable. 

20 O. O 72 = 39 I O. 180. 

AVheie one of several moitgagors redeems an usufructuary mortgage, it 
is essential (hat he should obiaiu possesbion of the property before the pro- 
visions of socliou Transfer of Piopeilv Act, can be applied ia Lis favour. 
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For the application o£ seoiion 43 of the Transfer of Property Acta 
fiaJiug to the effect that the transferee has believed in and acted ni)on (ho 
erroneous ropresentution is not essential. Nor is it necessary that the peison 
who has the right to exercise the option under that section should do so 
immediately after he obtains that right. 


PO O. C. 79 = 39 I. O, 392* 

[Per Kanhaiya Lai, A. J. C.] — There is generally in cases of partiuon 
an implied warranty both as to title and sonudness, and if either fiom 
defect of title or nnsoundness as to a part of the property divided, a loss is 
caused to either party, that loss should bo b>)r le by the parties e(jiially unless 
the loss was due to tlie laches of the former or to any act or omission on 
his part done or ma lo after the p utitioii. The loss may bo duo either to the 
igjoraiice of oise or both the patties to tlie partition as to the nature of their 
rights iu any of the properties wliich are the subject of divi ion or to a 
inisan lerstaiiJing or fiaud by one party or another. 

Where the [)ropoity in dispute, being mortgaged property, was treated 
by the parties as their proprietary iuterost and partition was effected iu that 
capacity, but subsecjuently it pa>st*d out of their possession under a decree for 
redemption obtained by the moitgagors and the plaintiff’s lost much 
more than the defendant - j. 

Ileldf that under the circumstances the plaintiffs were entitled in equity 
to some kind of redress, unless they bad gained to the same extent in the 
partition affecting the other piopoiiies. 

A suit is not maintainable in the Civil Courts for a declaration that the 
parties to a })artitiou held under the U. F. Land Revenue Act are entitled to 
re-open the same on the giomid that during the partition proceedings 
certain land was treated as being held by them in proprietary right, though 
in fact they were only owners of certain mortgagee rights therein, and that 
it had passed out of their possession on redemption by the mortgagors, 

[Per Kendall, A. J, G,] — A plaintiff can come lo the Civil Courts for the 
definition of a title which has aiisen subsequently to a Revenue Court parti- 
tion and if be has such a title defined to him by a decree, ho can then 
approach the Revenue Court to amend the kheioat accordingly and can then 
seek a fresh partition from that Court. This would not amount to a re- 
partition. 
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Wharo a nniiibor o£ properties liad been the subject of partition and 
several of them, whicli had been treated by the parties as held in proprietary 
jight. therein, passed out of their possession on redemption by the mortgagors 
and the plaintiffs instituted a suit in respect of only one such property and 
oxpres.^ly kept all the rest of the mortgaged propeities out of the plaint. 

Heldy that the suit as laid was imperfect and could not succeed. 

<» 

20 O. O 92 -= 39 I O. 400. 

A Civil Court has no jurisdiction to disturb a partition of grove land,, 
tress as w^ell as land, made by a Revenue Court. 

A claim to possession of a bazai, as distinct from the question of proprie- 
tary right in the land on which it stands, does not come within the bar of 
section 233 fk), U. P. Land Revenue Act, and can be entertained by a 
Civil Court not with standing a previous decision in partition proceedings. 

Revenue Conits have authority to make a partition of the land of a 
mohaly but they would be exceeding thcii authoiity in making a partition of 
miscellaneous income, e, g., income deiivcd from a maiket and fair, oi of the 
b’lildings standing on the land. 

20 O. C. 97 — 39 L 0. 593. 

An agieoment between the pa i ties to a mortgage, subsequent to the 
execution of the moifgage, whore by the period for redemption is extended 
cannot be said to bo a clog on the equity of redemption. 

The doctrine of clog lelatos only to dealings which take place between 
the paitios at the time when the original contract of mortgagee is entered into. 
Parties are at liberty to deal sub^^equently widi each other so ns to vary the 
tonii>upon which redemption of the oiigi lul mortgage can be bad. 

The nature and extent of a restrict ion ])laced on the right to redeem 
nuiy bo luken into account in determining the question whether the mortgage 
transaction w^as a harsh and unconscionable one. 

20 O. O. 104-=39 I. 0, 698. 

At the first Regular Settlement certain persons claimed sub-settlement of 
a village,' which was refused, but as a matter of favour, with the consent of 
the ialukdar, a decree was passed in their favour granting them a heritab’oaiul 
non-transforable lease at a rent which was to leave a clear 12^ per cent, profit 
to the lessees. The amouiit of rent was to be calculated on the gross assets 
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find was liable to revision at the end of eveiy ien 3 ^ears. Ir. was stated in the 
judgment of the Oomrnissioner who passed the decree that no now p!opii»4arv 
right was to accrna to the lessees owing to tliis conoes‘iion of the lease, and it 
was farther laid down that in default of payment of the rent fiKod under the 
lease the Courts were liberty to cancel the^Ieiise in accordance willi the provi- 
sions of the law relating to leases held by persons having an nndoi-propiietary 
tenure. , 

Heldy that the decree did not confer under propiietary lights on lh <3 
persons in whose favour it was made. 

The Revenue Law in the United Piovince«! contemplates the partition of 
maliais in the occupation of persons holding *=!ettleinont decree as lioiitable, noii- 
transferable los'?ee3 and t^ettlemont Officer. 

Section 138, sub-section (4\ of the U. P. Land Revenue Act, relate^ 
only to the cave of the paitition of tahldari m<ihals which is ufoned to moio 
particularlv in vub-seotion (2). 

There is nothing in (fiapter Vli of the U. P. Land Revenue Act which 
would justify the conclovion that a Revenue Couit can split up the joint and 
several liabilitj^ of lessees holding as joint tenants without the consent of the 
superior [)ro[)rietor, 

A superior proprietor is not necos-^arily a party to partition proceedings 
taken under Chapter VII of Act III of 1901, for the purpose of effecting 
a division amongst lessees holding a mihd the lentof which was fixed by the 
Settlement Officer, except in cases where the partition of a txluqdari mahal 
is carried out. 

In construing the provision of an Act in force, which in themselves are 
perfectly clear, reference should not he made to the language of a former Act 
on the subject which the Act in force super ceeded. 

20 O. 0. 115-391. C. 613. 

An entry in the revenue records made daring partition proceedings to the 
effect that certain land is snhjecfc to a mortgage, is not bar to th(3 maintainabi- 
lity of a suit in the Civil Courts for a declaration that the p^rsonej entered in 
the revenue papers ns mortgagees have no mortgagee rights in the land. 

Though a mortgagee may for fiscal purposes ofjthe Revenue Law bo treated 
as a proprietor, a question relating to mortgagee rights cannot be treated ns a 
question of proprietary title. 
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2d O. O. 123==39 I. G. 986 

ProCGodiiig*’ nnder seolion 4 ‘j of tlie Provincial Insolvency Ach are in ihe 
nature of Criminal proceedings, in which the Judge ought to piocecd with 
the formality which is required in dealing with investigations into the commis- 
sion of offences. There ought to be definite charges made against the person 
whom it is proposed to deal with and evidence ought to be taken in support 
of the charges as also any evidence which the accu-'O^ person may decile to 
put forward on the other side. 

An insolvent cannot be punished under section 43 on evidence given on 
behalf of creditois when they were opposing his application for an adjudication 
of insolvency. 


20 O. C. 126—39 I C 42S. 

Where* a notice (I ejectment issued by the plaintiff against the defendant 
is cancelled hy the Revenue Court and the plaintiff sues for a declaration that 
the defendant has no pioiiiielary or under-proprietary lights in the land, the 
peiiod of limitalion for tho suit begins to run fiom the dale of the adverse 
order, but so long as that oidei U suh-jiuiice 01 is being cballenged hy an appeal 
to a higher 'Uribuiiul, limitation cannot be deemed to run from the date of the 
order, hoc iiise the older still forms the subject of appeal to a TiibunaJ. which 
has the power to set it aside. In such a case the cause of action accrues 
when the adveise order is made final. 

20 O. G 129=-40 I. C. 299=-4 O. L J. 143. 

Seclion 110 (a) of the Ciiminal Pioceduie Code dees not apply to the 
cases of a person who has the reputation of habitually biingmg talse claims in 
the Civil Courts, 

A person who biings a claim in the Civil Court which ho knows to be 
false, commits an offence punishable under section 209 of the Penal Code, but 
he does not by so doing commit an offence either, if he succeed^, of extortion, 
or if he fails of attempting to commit extortion, 

20 0. G. 132--40 I. O. 232=4 O. L. J. 341. 

A covenant empowering the mortgagee to sue for payment on the happen- 
ing of a certain event or to wait till the period originally fixed for payment 
has expiied, gives him an option which cannot be taken a way by statute 
unless there is anything to show that the grant of such an option is illeglU or 
fo? bidden by law. 
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Tlie option is for the benefit of the mortgagee and if he waives 
it, limitation cannot stait runing against him in s[)ite of that vvaivor. . 

A mortgage t)on(l provided for payineiit of principal money with iiitotest 
in two years and contained a stipnlation that if the interest was not regulaily 
paid every month, the mortgagee "Shall be at liberty j either to 

sue for the unpaid interest or lor the entire money due on the mortgage and 
farther provided that , on the expiry of the period fixed for re-payment 
ha surat inqizai tcada the mortgagee shall be at liberty te recover the entire 
money duo to him by the sale of the mortgaged pioporty. 

Held, that there being alternative contracts provided for in the mortgage 
bond; it was open to the moitgagee to forego the one and sue to enforce the 
other. 


20 O. C. 136=40 I. C. 742. 

The trial of an accused does not necessarily come to an end as soon as 
he offers a plea of guilty, and wheie a Judge does not convict on such a plea 
the only other course open to him is to piuceed with the tiial of the accused. 

Wlien a plea of guilty 'n* entered by one of several co-accused who are to 
be trle(] jointly, a Judge has, under section 271 of the Code of Criminal 
Piocedure, a di'Cretion to <lecide either that the accused bo convicted on such 
plea or that be should he put on his trial in spite of his plea of guilty. The 
proper procoduie to follow in such cases is that if the Judge convicts the 
accused on his plea of guilty, he should be removed from the dock in which 
case be can be called as a witness against the other accused; or the Judge 
should put it on record that he decides to put the acen^od on his trial in spite 
of his plea of guilty. 

Tho Judge is bound to read and ex[dain the charge to tho accused and he 
ought to satisfy himself by interrogation of the accused, if necessary that he 
fully understands tho responsibility which he assumes in making a plea of 
guilty. Having done so, the Judge is then in a position to exeicis(3 pioporly 
the discretion which the law allows and to put upon record tho reasons which 
guide his discioiiou. TliO c )urse which it ij intoudod to pursue should uol bo 
left in doubt. 

If is, however, not illegal for the Court to proceed with the trial of an 
accused who has pleaded guilty without previously placing upon record its 
reasons for doing so. 
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Thongh the law does not contemplate or authorise inquisitorial proceduie 
by a Magistrate who Is called upon to record a confession under section 164 
of the Code of Criminal Procedure ha is not forbidden to ask questions to 
satisfy himself that the statement proposed to be made is voluntary or for the 
purpose of making clear and intelligible any particular passage of a statement 
made to him. 

A Magistrate not trying a case can only record the confession of an 
accused person if voluntarily made under section 1C4 of the Code of Ci. 
Procedure and it is not [)ermi'<Mblo for him to question the a(;cused closely 
and at great length for the purpose of extracting statements to be afteiwards 
used as evidence. 

The statement of an accused elicited by the Magistrate in this way is not 
admis8il)lo in evidence. 

In a case while the trial of several accused, one of whom had made a 
confession, was in progress, the »Ses»ions Judge went himself to the scene of the 
crime accompanied by the assessors and tlie confessing accused, who showed 
him over tlie ground and made certain ndditiuual stiiteinents by way of 
comment or illusliatiou of his confession and the Judge made notes of them. 

Held, that the Judge was wrong in allowing the accused to make these 
additional statements which ought not to have been regarded. 

20 O. C. 152=40 I. C 229. 

Where an unregistered bond executed on the 1st of July 1906 piovided 
that the honower was to pay interest yearly and the principal sum was to be 
paid within a period of six years and the general clau.''e lolaiing to what was 
to happen in ca^e of default was, **dar surut wada klalafi mahijan mazkiir 
ko ikhtiar hasil hai ki jaidad 7na-nhula tea gJiair imnkula se wasid kaden.^' 

lleldy that on the proper construction of tbe.se woids, the plaintiff had a 
cause of action for a suit for the principal .snm; if he hrouglit it within throe 
years from the poi iod fixed for payment, but that the suit foi interest which 
had not been paid for more than three years was bailed. 

20 O. O. 160=4 O. L. J. 459=41 I O. 9. 

Where property in respect of which a right of pre-emption exists in favour 
of n co-sharer is sold to a stranger hut before a suit for pre-emption is brought, 
it pa.sso3 back into the hands of a co- sharer, a suit for pre-emption cannot 
bo maintained, unless the person instituting the suit can establish his right as 
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agaiugt the co-sharer, if the former has a light superior to that of the latter 
to have it. 

A purchaser may Use a title acquired by him subsequently to the origin 
of the cause of action as a defence against a suit for pre-emption instituted 
after his acquisiiiou of the said title. 

A le-salo of property acquired by a person to the man from whom it was 
obtained stands on a diffeient footing from the sale of that property to a 
pei'eoii who has a pioforontial rigiit ot pio-einption and who is iu a position to 
eut’oice that light within the timo allowed by law for that purpose. The 
tenner is a voluutary act, while the latter is inoie oi less an ackuowledgment 
of the right of anothei to acquiie that juoperty in preference to the person by 
whom it was puichased accomjianiod by a sunender iu his favour. 

A vendee agaiust whom a light of pre-emptiou is asserted by another is 
not lequirtd to sit quiet till the latter has brought a suit to eiifoice bis light 
01 all possible claimants Lave turned up to a'>sert their lights. It ho acknow- 
ledges the light of a pre-emptor and sells the property to him to obviate the 
trouble and expense ot meetiug a suit for pre.emption, be does so at his own 
pieril, but bis act cannot on that aucount be lieated as wiongful. 

20 0. C. 171=40 I. C. 200. 

An uuder-propiietary boldiug, whether rent free or otherwise, being herit- 
able, and transferable, is, by its very uatuie, not capable of resumption. 
When it is leut free, the remedy of the superior proprietor is to apply to the 
ISettleinent Officer to have assessed to rent under section 79 of the U. P. 
Laud llevonue Act, unless the assessment is barred by a previous Judicial 
decision oi otherwise. If it is assessed to rent, and the rent is not legulaily 
])aid, the supeiior propii(3tor can only biing it to sale iu execution of a decicc 
lor his arieaia but caiinut eject the undei pioprietor. 

The Uownuo Boaid has powi r under section 231 to fiame lules, laying 
down the maniiei in wliicli the leiit is to be dolenniueJ, but it has no power 
to exclude any class of under pioprietors, whether paying ’‘lent or not, 
irom the operations of scciiou 79, fot section 234 does not peimit the 
Board to frame lules inconsistent with the U. P. Laud •Revenue Act and 
section 79 does not lecoguize lules other than those relating to the doteiuiiua- 
tion of rent. The suggestion made in rule 13 that where no rent is reseived, 
a superior pio[>ii©tor can a[)ply to resume the rent free auder-propiietary 
bolding, is not, theiefore, justified by the provisions of section 234 or 79 of 
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i:..e U. P. Land Revenue Act, and in so far as it excludes rent-free undor- 
proprietors from the operation'of section 79, is devoid of any legal authority. 

The propriety of an order of a Revenue Court granting or refusing under- 
proprietary rights under section 107 H of the Oudh Rent Act, according as 
the conditions laid down there are satisfied or not, cannot be challenged in a 
Civil Court. But a declaratory suit on the ground of a pre-existing under- 
proprietary right in the presence of an adverse order of the Revenue Court 
is maintainable in the Civil Courts. 

The conditions contained in role 1 of Ciicular No. 63 of 1863 that groves 
planted by proprietors should, atter the village has passed out of their bands, 
be deemed to be their nnder-propiietary holdings, if they have remained n 
possession of them, should be proved in each case, and cannot be inferred from 
uncertain data, 

Ihe principle undcilying the resumption or assessment is that the state 
is entitled b}” the ancient law of the country to ascertain amount of the pro- 
duce of the soil, for which revenue i)ayabIo in cash has now been substituted, 
and it cannot be depiived of the same by any action of the owner of the soil, 
and that the latter is similarly entitled to recoup himself from the occupier or 
actual cultivator, unless the effect of the lecoupmout is to stultify his own 
contiact for valuable consideiatiou. 


20 O. O. 182—41 1. O 15. 

Where a tenant in a suit to contest a notice of ejectment claimed to be a 
perpetual lessee and relied on a perpetual lease which was upheld by the 
Revenue Courts and the notice was cancelled, and a suit was then brought for 
the cancellation of the lease or for a declaration of its invalidity on the 
ground that it was a forgery or that it was executed by a person who had no 
authority to execute the same. 

IMdf fl) that the decision of the Civil Court on either of those points 
coold not affect the validity or otherwise of the decision of the Board of 
Revenue in regard to a matter with which it was competent to deal. (2) that 
a declaratory decree militating against the decision of a competent Court 
having exclusive jurisdic ion to decide the matter should not be granted. 

20 O. C. 192 -=4 O, L. J 499=41 L O- 903. 

Oiyer VI, rule 16, of the Civil Procedure Code, authorises a Court at 
any stage of the {>roccoding‘^ to direct that any mattei in any pleading which 
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may tend to prejudice embarrass or delay the fair trial of the suit be amended 
or struck out. But the Court is not to dictate to the parties how they should 
frame their cases. 

All it has to see is that the parties do not offend against the rules of 
pleading, which have been laid down by the law, and introduce what is uia- 
necesaary or tends to prejudice, embarrass, or delay the fair trial of the suit. 
The object of permitting alternative reliefs to be claimed in one litigation is 
to obviate the necessity of another litigation to dispose of the same controversy 
or the subject-matter of the same relief, though the ground upon which the 
relief is claimed may be different. 

Where a plaintiff prayed for a docl.iralion that he was entitled to irrigate 
his land from a certain tank, basing his claim on his alleged joint o\vnoi8bi[) 
of the tank and also on a right < f easement enjoyed by him through his 
tenants for a period of more than 20 years, and the lower Court threw out the 
suit on the ground that tlie pleas set forth were inconsistent. 

that the suit did not offend against the rules of pleading and that 
alternative claims on the ground of owneiship and prescriptive right were 
entortainable, 

20 O. O. 190 == 4 O. L, J. 483 — 41 I O. 99. 

Where after a suit for pre-emption had been filed the defendauts-vendeos 
acquired some propeity by gift, which lay in the same sub-division in which 
the property sold was situated, and set it up as a defence in the suit. 

Ileldf that they could nut be allowed to use this transfer, which was 
effected subsequent to the filing of the plaintiff’s suit, as a sliiold and thus 
defeat his claim. 

20 O. 0. 200=42 I. O. 225- 

A person dedicating property to an idol has a right to nominate the 
meml>er3 of his family as managers and to allow them some remuneration. 

20 O. O. 206=41 1. 0. 868. 

An application for a decree absolute made under Order XXXIV, rule 
5, sub-rule (2), of the Civil Procedure Code, is an application nnder the 
Code and is governed by Article 181, Schedule 1, of the Limitation Act. 

Under the provisions of Order XXXIV, rule 5, Civil Procedure Code, 
the right to make an application begins as soon as the period limited in the 
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decree expires and once time begins to run it must continue running^ so that 
if an appeal is preferred against the decree, the limitation for making an 
application for a decree absolute is not thereby extended. 

20 o. a. 208 = 41 I. O. 862. 

Where a person has been in possession of land in the open assertion of a 
definite and specific right as mortgagee, it is not open to the owner of the 
land to question his right after the expiry of more than twelve years from 
the date when such open assertion was made within his knowledge or within 
the knowledge of his predecessor- in* title. 

20 O. O. 211== 40 I. C. 988. 

A, a member of a Idindn joint family, whose home was at Lucknow, 
practised as a pleader at Hardoi, and made considerable savings from his 
professional earnings. He eventnally became managing member bnt was all 
along entrusted with the management of the joint family property in Hardoi 
district. Throughout he kept the accounts of the joint property and of his 
own earnings in one account book. He purchased sundry properties out of 
the fund so entered in the name of his son-in-law stated that ho made such 
purchases to piovide for B. 

Heldy that, by blending bis private earnings with the receipts and pay- 
ments on joint account, he showed an intention to make them joint property 
but that it was not conclusive that all purchases entered in the book were made 
for the joint family and that as regards the purchases in the name of B. A’s 
statement that they were made to provide for B was a statement against his 
own interest and as such admissible in evidence, and that coupled with tho 
other evidence in the Clise it established B's title to such properties as against, 
tho joint family. 

20 O. O. 223=42 I.C. 131. 

Tn Oudh the Court of the District Judge is the principal Court of 
original Jurisdiction within the meaning of S. 195 (7) of tho Criminal Proce- 
dure Code* An application for revision from an order of Subordinate Judge, 
exercising powers of Small Cause Court, refusing sanction to prosecute for 
porj irj, lay to the District Judge. 

20 O. O. 226 = 42 I, O. 21. 

In pre-emption suits the defendant pleading a custom of excluding riglit 
of pre-emption relied on an entry in the Wajib-til-arz which said,’’ *'har hisse- 
dar ko apne apne hisse ke rehn tva bai ka ikhtiar hai*” 
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Heldy that the entry set ont the general law of the land and that on a 
trao construction of this document it did not afford any evidence of a custom 
including pre-emption. 

20 O C. 229= 42 I. O. 132 

An order under S, 17 of Act V of 1861 appointing certain persons as 
special constables is of an executive nature and not an order made in a 
criminal proceeding and cannot be made the subject of revision under y.435 of 
the Code of Criminal ProceJure. 

20 O. 0. 232=4 O. L. J. 535=42 I. 0. 27. 

A lease granted by a Hindu widow in possession of a widow’s estate does 
not necessarily become void on her death, Init is only voidable. The lessee 
does not become a trespasser by the mere avoidance of the lease. 

Where a Hindu widow without legal necessity executed a porpotnal lea e 
of certain plots of revenue paying land and the next reversioner after her 
death filed a suit in the Civil Court for the possession of those plots contesting 
the validity of the lease : 

Ileldf that the Civil Courts could not give a decree for possession, as the 
defendant was a tenant and entitled to hold on till he was ejooted under s. 108 
(4) of the Oudh Rent Act. 

20 O. C. 237=41 I 0. 974. 

Where a plaintiff files a suit under section 9 of the Speeidc Relief Act 
basing his right to relief merely on the fact of his previous possession and 
pays half the usual Court-fee for the determination of bis right to that relief, 
neither the Court nor the defendant has any power to enlarge the scope of 
that suit or to treat it as if it were an ordinary suit resting on a ground of title^ 

Whore in spite of the limited character of such a suit the Court gave a 
decision upon the question of title and an appeal was also wrongly filed from 
that decision. 

Held, that in a subsequent suit brought by the defeated party to establish 
his title to the same property the decision in the previous suit did not operate 
as res judicata. 

20 O. a 241=4 O. L. J. 479=42 I. C. 8. 

S. 233 (K) of the U.P. Land Revenue Act is no bar to a suit brought by 
a person who had no locus standi to appear in and was no party to partition 
proceedings. 
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20 O. O. 243=42 I. O. 18 

Under S. 35 oE Ihe Transfer of Property act a person taking no benefit 
directly under a transaction need not elect, and a person who in his own capacity 
takes a benefit under the transaction may in another dissent theiefrom 

20 O. C. 249=42 I. 0. 37=4 O L J. 540 
A false statement by a vendor that be is transferring immovable property, 
while in reality all that he is alienating is a right to recover possession of 
property to which he has a claim, does not give rise to a right of pre-emption — 
The doctrine of estoppel not applicable: 


20 O. C 256 = 42 I. O. 793, 

A sale of pro])er(y under the Laud Acquisition Act operates to effect 
destruction” of the moitgaged property within the meaning of section 68, 
Tiunsfer of Property Act, and after that the mortgagee's remedy is only to 
require the mortgagor to give him within a leasonable time another sufficient 
secuiity for the debt, and on his failure to fiimi.^h such security to sue bis 
mortgagor for the moitgage-money. 

There is no authority in the Transfer of Properly Act for the proposition 
that when a mortgaged property is acquired under the I/and Acquisition Act 
the mortgagee has a charge on the pn rebate-money. 

20 O. O 265 = 42 I. C. 794 

An arrangement among the Maha Brahmans of a place regulating the 
turns in which they shall act or the method in which offerings shall be collected 
or divided, and which does not control or restrict the discretion of the persons 
to whom the services are to be rendered or by whom the offerings or gifts are 
to he made, is valid and binding between the parties to that agreement. 

A person who has derived advantages in times past by the enforcement 
of such ngreomont cannot be allowed to resile from it when it becomes the 
turn of another to receive benefit therefrom. 


20 O. O. 268 = 42 I. 0. 750. 

An application for passing a final decree in a suit for foreclosure is an 
application in a suit as distinguished from an application for execution of the 
preliminary decree, and on snob an application being made notices ought to 
bo issued to all the parties concerned. 
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20 0. C. 271^-42 I. O. 812. 

Property inheiited from collateral relations by brothers living as mem- 
bers of ii joint family is boM by them as teuants-in-common and not as joint 
tenants, and it does not descend to co-heirs with the incident of survivorship 
attached to it. 


20 O. a 277=42 I. O. 742. 

An alienation of his share by a meinbe»r of a joint Hindu family in 
favour of the remaining member or members is valid and as good as a transfer 
made to a stranger with the consent of all the members then existing. 

30 0. a 285 = 42 1. C. 937. 

A patta sankalp was followed by possession of the grantee for over two 
generations. 

Tleldf ( 1 ) that in the absence of other reliable evidence a lawful authori- 
ty for the grant could be presumed. 

(2) that from the reservation of nothing except harbaste or the rent 
specified thoioin, and the evidence p )inting to the grantee having populated 
the L»nd, cut the jungle and founded a pttrwi, the intention to grant under 
proprietary lighls in consideration thereof could in the circumstances bo 
inferred with the meaning of lule 11 of the Oudh Sub-Settlement Act XXVI 
of 1866. 


20 0. O. 290. 

Ileldj that the payment of the purchase money, adjudged by Court in a 
pre-emption suit is no bar to the maintainability of an appeal against the 
decree by which the payment is directed if the appellant disputes either the 
amount payable or the method of payment, 

20 O. O. 295, 

Where a Muhammadan wife obtained, in lieu of dower from her husband 
who was heavily indebted, a transfer of his house and thus forestalled his 
other creditors, that the transaction could not be declared fraudulent 
solely because shortly afier the transfer the Luaband put in an application for 
being adjudicated insolvent. 

20 O. O. 299. 

Held, that a custom entitling the zemindar of a town to eject the 
occupants of the bouses built in the tows area at any timeou payment of |ths 
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of the cost of the materials of their honses was unreasonable and the Couit 
should not sanction the enforcement of such a custom. 

20 O. O. 300. 

The next friend of a minor plaintiff died dnring the 'pendency of the snit. 
The Court subsequently dismissed it on the ground that the plaintiffs’ relatives 
were not eager to prosecute the case but were in fact throwing obstacles in 
the way of its prosecution and ordered that the defeiTdants costs be realised 
from the estate of the deceased next friend. 

Ilddf that the order as to costs was made with out jurisdiction. 

20 O. O. 304. 

A suit was brought against an undischarged insolvent in respect of a 
debt which he mentioned in the list attache*! to his application and of which 
notice was duly served on the creditor, who did not, however, prove it before 
the insolvency Court, Htld^ that the lUit was not maintainable without the 
leave of the Court. 


20 O. O. 306. 

Where a mortgagee who was ousted from the mortgaged property by the 
mortgagor before the period fixed for the mortgage had expired, brought a suit 
seeking to bo restored to possession or in the altirnativo to bo given a money 
docieo for the sum advanced, and daring pendency of the suit it was found 
that ihe deed under which be had been put in possession was not enforceable 
!is a mortgage for want to proper atte^talion, tliat quilo apart from 

section G8 of the Tiansfer of projierty Act, the Court could grant him a 
money decree under section 65 oi the Indian Contract Act. 


20 O. C. 311. 

Whore there is no suggestion that the debt was incuirod for tbo boiieht 
of the joint family, it is only the father’s share and not ihe entire family pio- 
perty including the share of the sums that can be sold in execution of a 
personal decree against tho father, while the father is alive. 

20 O. C. 318. 

Ileldt that ihe wide proposition laid down in I. L. R., 42 Cal. p. 690 
tiC., that where there is ample security any thing above 10 Pc. is an excessive 
rate of interest, has no application in this part ot India wheie a i ate of 12 



6 41 “digest and easy REFEaENCEU.” 

Pc. per annam is looked upon as a normal rate even in oases where the secuiity 
13 abandant. 


20 O. O. 327. 

IleJd^ that the terms o£ section 144 0. P. G-, read with section 35 (3> 
of the Code of Civil Prooedare are wide enough to empower the Court to 
award a decree-holder interest on costs which the judgment-debtor may be 
liable to refuud to him. 


20 O. O. 329- 

A judgment-debtor, who makes an application under O, XXI K. 90 of 
the Code of Civil Procedure which is dismissed for default, is not thereby 
disqualified from subsequently applying for getting back his property under 
rule 89, Order XXI of the Code. 

20 O C. 332. 

Held, that the payment of process fee by a decree-holder being merely 
an act supplementary to an application for execution cannot he treated as 
equivalent to an application to the Court to take some step in aid of execution. 

20 O. O. 336. 

In suits for ejectment, in which legal relation between the parties con- 
cerned has arisen out of partition proceedings carried out by a Revenue Court 
and the defendant pleads that his possession as evidenced by entry in the 
partition record is that of a mortgagee holding under an ancient mortgage, 
such entry in the partition record cannot be treated as conclusive evidence of 
the mortgage relation much less of the incidents of that relation. 

Held further, that the defendant who pleads that he is in possession nnde*r 
a mortgage **of very long-standing’’ or a mortgage which was executed “ in 
the time of native rule ” cannot be allowed to fence with the plaintiff and to 
resist his claim with vague and inconclusive statements. Frkna fade the title 
being with the plaiiliff the defendant if he desire to hold on to the property 
in dispute must adduce proof of a definite, title to do so. 

20 O. O. 350 

A District Judge cannot transfer a suit of Small Cause Court nature to 
a Subordinate Court not invested with the powers of a Small Cause Court,' 
that is not competent to try it as such as long as the Small Cause Court 
capable of trying it is in existence. 



'DIGEST AND EASY KEFEHENCKP.. 




(H2 


A snit of the nature cognizable by a Coart of Siiiall Causes was filed in 
the Court of a Munsif who had the jaiisdicfcion of i\ Small Causes Com 6 
Judge. The suit was transferred for hearing by the District Judge under the 
provisions of Sec. 24 Act V of 1908 to the Court of a Probationary Munsif 
who had no powers o£ a Judge of Small Cause Court. The latter dismissed 
the suit. An appeal was filed to the Court of the District Judge who decreed 
the suit. The defendant-applicant applied in revision on the ground that the 
District Judge had no jurisdiction to hear the appeal. Ileldy that the transfer 
of the suit to the Court of the Probationary Munsif wlio did not exercise 
Small Cause Court powers was not warranted by law and therefore the trial 
of the suit by the Probationary Munsif was illegal. 


20 O. C 356. 

Held, that among Agarwala Banias the nonperformance of Bafla Ilomam 
does not vitiate an adoption. 


20 O. C. 360. 

S. 15 of Act I of 1869 is a declaratory section, operating both 
prospectively and retrospectively. 

Heldj by TAiidsay^ J. C,, that the effect of S. 15 was to pnt the sanad 
out of consideration altogether, and that the succession to the estate of a 
legatee who was neither a Taluqdar nor a grantee, nor a person who would 
have succeeded to the estate would be governed by the rules of the ordinary 
law, irrespective of the roles of succession contained in the sanad. 

Held, by Kanhaiya Lai, A. J. C., that the effect of that section was to 
relieve such a legatee from the disability imposed by the act on tahK|dars and 
grantees in the matters of transfer and succession, and not from any rules 
which might be applicable independently of the act, and that the succession to 
him would be governed by the rule of succession laid down in the sanad as 
restricting or qualifying the personal law. 

(1) Held, by the Bench that the rule of succession contained in the 
sanad was inapplicable to a person who got the estate otherwise than by 
inheritance. 

(2) Held further, that a document sent, by a parson, containing the 
parlioulara relating to the history of his estate and a declaration as to who 
was to be his aucoessoc in pursuance of an advertisement appearing in a paper 
announcing the intention of the advertiser to piepare a compitatiou, showing 
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‘'digest and easy referencer/’ 

the family history of the Taluqdara of Oadh conld for the purposes of Hindu 
Law be treated as testamentary declaration by him of his intention with respect 
to his property which he desired to be carried into effect after his death. 

20 O. O. 398=4 O. L. J. 193 

In a suit for partition between brothers who were members of a joint 
Hindu family it was admitted that the wife of the plaintiff daring his absence 
from home which lasted for a considerable time was, on account of her quarrel- 
some disposition, sent to live in a portion of the family house and to have her 
meals separate, lieldy that this did not constitute such an admission of separa- 
tion in estate among the members as would relievo the defendant from proving 
that the property in dispute was his separate property. 
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Abadi. 

(1) See jurisdiction. (2) Land 
in city of Lucknow obtained by Niizool 
9 O. 0. 249. (3) See Pre-emption. 

Abandonment 

(1) Of claim, 8 0 0 65—12 
O, 0. 347. (2) Of claim by mort- 

gagee against property encumbered 
beyond its value. Right to obtain 
personal decree See O. XXXIV r 
6 0- P. C. (3) Of heritable interest, 
15 O C. 67. (4) As to grounds of 

relief, 2 O, L J, 335. (5) Of grove 

by groveholder, 20 I C. 40 (6) 

Statement in mutation proceedings, 12 
O. O. 288, (7) Escheat. 12 I, C 

409, (8) Or compramise of disputed 
claims, 20 I, C 429 

Abatement 

(1) Of declaratory suit by rever- 
sioner on his death, 8 O, O. 124 (2) 

Only as against deceased respondent 

1 O L J.581, (3) Of appeal, order 

as to, setting aside of 24 I 0. 275. 

(4) Right of descendants of a Karta 

to car»y on a suit, 10 O, C 121. (5) 
Order by wliich persons are brought 
on the record as legal representative 
not appealable, 16 O. C, 350 (6) 

Remedy of widow whose application 
for being brought on the record rejec- 
ted, 9 0 0 354 (7) See O. XXII, 

r. 5 0. P. C. 

Abetment 

See S. 108 Exp 4 I, P. C. 

Absence. 

(1) Of evidence of prosecution, 
S. C. 294. {2) Of express words of 

inheritance, S. C. 291 (3) Of sanad 

2 O. C. 213, 7 0 0. 254. (4) Of 

tender of amount due on mortgage 5, 
O 0. 127-6 O. 0. 223-40 I. 0. 581. 

(5) Of witnesses on dates fixed 4, 

O. O, 408. (6) Of mutation of 

names-Inference, S. 0. 204, 209. (7) 

Effect of opium found in accused 
house during his, 1 O. L J. 141. (8) 

Occupation of house by defendant 
during plaintiff’s, 1 0. L. J. 527, (9) 
Of Affidavit, 13 O. 0, 123. (10) Of 

attesting witnesses, 11 I. C, 225 (11) 


Of consent of landlord to tenant’s 
occupation, 1 0. L. J. 574. (12) Of 

consummation — Dower, 16 O. 0. 325 
(13) Effect of order passed in 
absence of landlord, 8 1 0. 710. (14) 
Of one arbitrator at hearing, 2 0. L J. 
365, (15) Of plaintiff, 29 I. 0 33. 

(16) Of sanction, 15 I. O, 780, (17) 
Temporary of defendani from home, 
16 I, 0, 600. 

Absolute. 

(1) Interest, grant of O P. J. 
587, (2) Alienation by widow with 

reversioners consent, 14 O 0 170. 
(3) Condition in restraint of abena- 
tion, 1 O. L. J. 421. (4) Hindu 

mother succeeding to her son, 14 
O C 170. (5) Grant, 18 I. 0. 127. 

(6) Order, application for, in liew 
of a portion of decretal amount, 10 
O, C 354, (7) Right under sanad, 

O. P. J. 392, 400. (8) Title under 

sanad O. P. J. 591. (9) Order, time 

to begin from. Pre-emption, 10 O. C. 
374 (10) Order against some of 

defendants, 10 I. C 174, (11) Power 
of Hindu widow, 1 O L J 225, 319, 
421—2 O L. J, 466 

Accomplice 

(1) Statement made by 13 O. C. 
309. (2) Evidence of 12 O, 0. 418. 

(3) Corroboration, 13 O C 243. 

Account. 

(1) Adjustment of 18 0. C 30. 
(2) Suit for rendition of 1 O L. J. 
561. (3) Settlement of 9 O. 0 221 

(4) Suit for 29 1. 0. 679 (5) Prayer 

for taking of 1 O L. J. 281. (6) 

Filed in previous suit for possession. 
11 O. 0 126 (7) Not written from 

day to day, 11 I. C 95. 

Account book. 

(1) Certificate of administration, 
S. C. 145. (2) See Talukdar, O. P. J, 
288. (3) Signed by one not author 

rised. Acknowledgment filed for the 
first time. Plaintiff abstaining from 
giving evidence, O P J. 739. (4) 

Admissibility of 11 I. C. 95 (5) 

Lamberdar’s failure to produce, 1 O, 
L. JF. 184. (6) See Books of account. 
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Accretion, 

(1) To talaka or grant When 
considred to be, 1 O. L. J. 397. (2) 
To nucleus of joint family property, 
2 O. L J. 237. 

A cknowledffment. 

(1) Written by Hindu widow to 
extend limitation, 16 0, C. 272. (2) 

To prove legitimacy, 1 O. L. J. 281, 
(3) Showing fresh contract, 11 O, C 
152. (4) Of Antecedent title, 18 O. C. 
51. (5) Of paternity, 9 O. C 246, 

13 O. 0, 255. (6) Of under pro- 
prietary rights, 8 1, C- 407. (7) In 

a letter of missing bond, O P. J 37. 
(8) Of Cosharer’s right, O, P. J. 724, 
Acquiescence. 

(1) Mortgage with possession — 
Suit for redemption, 1 i O 0. 257. 
(2) Notice 1 O. L. J, 387. (3) Es- 
toppel by 21 I. 0, 256. (4) In a 

plea by the party affected by such 
plea, 10 O. C. 343, (5) In transfer 

by tenant 18 I. 0. 383, (6) 

For 1 ) . 

years in order now impeached 0 P, J. 

175, 

Act XXXIII of 1839. See Intest 
Act. 

Act XVIII of 1850, Officer Com- 
manding 'Cantonment exercising po- 
lice powers — Lunatic — Distinction be- 
tween mistake of fact and mistake of 
law, O P. J 404. 

Act XXXV of 1858. (1) Court 

of Wards. Oudh. Manager Lease 
exceeding 6 years, O. P, J. 506. (2) 
Application of to members of joint 
Hindu family, 12 O C. 209. 

Act VIII of 1859. (1) Resjudi- 

cata, O, P. J. 553. (2) Mere right 

to sue, S. 206, O P. J, 64 (3) Ss 

205, 206, 216, 236 Commented on O. 
P. J. 249. (4) Ss 324, 326, 327. 

Application to have award filed in 
Court— objection to award— alleged 
misconduct and miscarriage of arbi* 
tratora. Party chancing favourable 
award must abide by result. General 
rule of Privy Council as to dealing 
with pleadings. Talukdar-WilLSuffi- 
cient cause in S. 327 defined, O. P. J. 
254. (5) T. 333 — See Act XXIV 


of 1870, O. P, J. 308. (6) S, 350. 

See mortgage O. P J. 114, (7) S. 

377 See Review O, P. J, 185. 

Act XIV of 1859. (1) S. 1 , Cl. 

2 and 3. See Compromise O, P. J, 
158 (2) S. 1 Sub-section, 13. See 

Hindu Law, O. P J. 154, (3) Mort- 

gage, 16 O. 0. 157. 

Act XXVII of 1860. S. 3 — See 
Muhammedan Law, O. P. J. 116, 

Act 11 of 1863. S 1— ActXXXII 
of 1871. S. 4. Appeal to Privy Coun- 
cil Act I of 1869. Talukdar Consti- 
tuting himself a trustee. Hindu Law 
joint family. Special leave to appeal 
granted, O, P. J. 264. 

Act XXII of 1864. S. 11. See 
Act XVIll of 1850 O. P. J. 404. 

Act X of 1865. See succession Act. 

Act XVI of 1865, See Revenue 
Conns Act 1865, 

Act X of 1877 S. 13. Res Judi- 
cata. Competant Jurisdiction means 
concurrent lurisdiction, O. P, J. 41 1. 

Act XVI of 1865. (1) Act XIII 
of 1866. See Birt, 0. P. J. 364. (2) 
Retrospective effect. See joint inter- 
est, O. P, J. 72 

Act XXVI of 1866 (1) See Act I 
of 1869 O, P J, 314. (2) See Birt, 
O. P. J. 364 (3) Rules 2 and 3. See 
under proprietary right, O. P. J. 312. 
(4) See Sub-Settlement Act (Oudh). 

Act XXXVII of 1867. S. 1. 
Judicial Commissioner, no power to 
leave to appeal from his decision re- 
jecting a petition to review. Financial 
Commissioner's Judgment, O. P. J. 

215 

Act XIX of 1868. Ss. 41, 83, Cl. 
4, See Sub- Settlement, O. P. J. 540. 

Act I of 1869. See Oudh Estate 
Act (I of 1869). 

Act 1 of 1870. See Court Fees Act. 

Act XXIV of IS-iO. (I) S.IO. 
Appeal. Limitation. S. 333 of Act 
Vlll of 1859 not applicable, O P. J. 
308. (2) S 25. See Hindu Law, O, P. 
J. 466. 

Act VII of 1871, See Registra- 
tion Act. 20 I. C. 429. 

Act IX of 1871. See Mortgage, 
16 0 C. 157. 
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Act XXIII of 1571. (1) Jagir 

granted bj the King of Oudli, 18 O. C. 
168, (2) Wasiqa allowance whether 
a pension or not 12 O. C. 323. 

Act XXXIII of 1871. See Act 

11 of 1863. O. P. J 264, 

Act I of 1872. See Evidence Act. 
Act IX of 1872. See Contract 
Act, 

Act X of 1873. See Evidence 
Act. 10 O. C. 337. 

Act IX of 1875. See Indian Majo- 
rity Act. 

Act XII of 1876. See Punjab 
Laws Act, 

Act XYII of 1876. (1) Estoppel, 

12 O. 0 288. (2) Sub-settlement, 

O. P J 540. (3) Necessary parties 

Court of Wards Manager, O. P J. 
659, (4) See Oudh Land Revenue 

Act, 12 1 0 331. 

Act XVIII of 1876. See Oudh 
Laws Act 20 I. C. 474 — 13 O. C. 
631. 

Act I of 1877. See Specific Re- 
lief Act 

Act III of 1877. See Registr 
ation Act, 

Act XV of 1877 See* Limitation 

Act. 

Act XI of 1878. See Army Act, 
Act XVIII of 1879. See Legal 
Practitioners Act. 

Act V of 1881. See Probate and 
Administration Act. 

Act XXVi of 1881. See Negotiable 
Instrument Act. 

Act IV of 1882. See Transfer of 
Property Act. 

Act IV of 1882. Or Regulation 
Act XVII of 1806 Proceeding neces- 
sary to extinguish title of mortgagor, 
9 I. 0 431. 

Act XIV of 1882. (1) Applica- 

tion by judgment debtor to be dec- 
lared insol veent, 10 O. 0. 139, 321. 
(2) Proof necessary to establish exe- 
cution by parda naahin Lady, 15 O. 
C, 271. 

Act XXII of 1886. See Oudh 
Rent Act. 

Act XXVI of 1886. See Sub- 
Settlement Act, 8 I. O. 407. 


Act IX of 1887. (1) See Provin- 
cial Small Cause Court, Act (2) 
Grounds for revision, 15 O C. 319. 

Act VII of 1889. See Succession 
Certificate Act. 

Act IX of 1889 (1) See Kanoon 
gos and Patwari’s Act. 

Act VIII of 1890. See Guardian 
and Wards Act. 

Act IV of 1893. See Partition 

Act 

Act I of 1894. See Land Acqui- 
sition Act. 

Act X of 1897. See General 
Clauses Act. 

Act V of 1898 See Criminal 
Procedure Code. 

Act II of 1899. See Stamp Act, 

Act HI of 1899 See Court of 
Ward’s Act. 

Act IX 1899 (1) 1 Persoonal 

deer against a ward 18 0. C. 145 
(2) Suit for recovery of Patwari 
rate. 11 O. C. 326 

Act I of 1900, See Municipali- 
ties Act, 

Act III of 1901. See U. P. Land 
Revenue Act. 

Act III of 1907, See Provincial 
Insolvency Act 

Act V of 1908. See Civil Proce- 
duie Code 

Act IX of 1908. See Limitation 
Act 

Act XVI of 1908. See Registration 
Act 

Adjournment, 

(1) For examination of certain 
witness 4 0. C. 408. (2) Condition, 
refu.sal to, on failure to comply with 
6 O, C, 41 (3) application for sum 
mouses too late- 2. O. 0. 34-8. I, O. 
418, See Oudh Civil Digest (1912) 
Paras 101-156 

Admission. 

(1) Of document 4. O. C. 318-11 
I. 0, 289. (2) Of Counsel on point of 
law 8. O. C. 233. (3) Of father during 
minority of son, 18 0. 0, 95 (4) See 
Guardian (5) Of legitimacy, 1. O. 0. 
Sup, 49 — (6) Of one defendant 
whether, binding upon others 1. O. C, 
Sup, 49. (7) Regarding genuinness 
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and validity of deed —4 O. 0. 408, 
(8) By mortg-agee to make a mort- 
gage redeemable 11 0. 0. 285, (9) 
By ancestor of one party, of the 
right and title of plaintiff — O. P. J. 
175, (10) In a former period of suit, 
defendant not bound, O. p. J, 2G2(11J 
fn settlement proceeding that proper- 
ty in one’s prossesaion belonged to 
another O. P. J. 1015, (If debt, O P.J, 
13, 054 (12) Withdrawal of 1 O, 

L. 81 — (13) In pleadings 2 0 L J. 
208, (14) Of mortgage debt 9. I. C. 
56 (15) Of claim, 1. O L. J. 541,547 
29 I. C. 33 — (16) Of execution — 17 
I. G. 309, 21 1. C, 8. (17) By one set 
of defendant 1.0 L. J. 597 -(18) Of 
vendor in sale deed 9, O C. 308 — (19) 
whether decree can be based, on 9 

I. C, 56, (20) against one’s own 
interest 1. < > L J. 591. 

Adverse possession. 

(1) Of mortgage. 16 O. 0. 163- 
12 O 0. 45 (2) Competency of pur- 

chaser of part of mortgaged property 
to raise question of— 18 O. O. 369 
(3) What constitutes, 8 0 0 177 — 
41 I. 0. 80. (4) Presumption as to 

possession of waste land, 9 O. C. 33. 
(5) What amounts to setting up of 
adverse title, 8 I. 0, 708. (6) Pos- 

Bession follows title, 12 0. O, 58 (7) 

Burden of proof, 5 O. C 97 — 1,0 L 

J. 591—2 O. L J 549. (8) Posses- 

sory title heritable and transferable, 
31 O. 0 337 (9) Mortgage kept 

out of possession, 12 0 0. 45. (10) 

Mortgagee den}^ing right of redemp- 
tion, 15 O 0.40, (11) Mortgagee’s 

possession after expiry of period fixed 
for foreclosure decree, 8 O. 0. 33 — 9 
I. C. 431- 25 I C, 752, (12) Obli- 

gation to release property .settled on 
payment of money, 14 O. C. 95. (13) 
Between mortgagor and mortgagee, 
15 0. C. 39. (14) By successive 

trespassers, 9 0,0, 230. (See Tres- 
passer). (15) From mere mutation 
of names in favour of Guardian, 8 
I. 0. 728. (16) Tenant erecting 

temporary structure-ownership of soil 

8 I. 0. 708-8 O. 0. 177. (17) 

Among Co-owners, Repudiation of 


title of Oo-owner. Non receipt of 
profits, 9 I. 0. 425, 3 O. L. J. 438-39 
I. 0. 498. (18) By a Hindu widow. 

Possession of mother to be reckoned 
as possession of sou Reversioner can 
not sue for possesfion daring life 
time of mother, 11 1. 0 ^3. (19) See 
auction purchaser, 35 I. 0. 753. (20) 

Of equity of redemption, II O. 0, — 

17 O. 0. 294. (21) When not to be 

tacked on to that of another, 18 O, 0. 
61 (22) Partition of joint family, 

24 I. 0. 633. (23) See settlement, 

14 O. 0. 95—0 P. J. 1015. (24) See 
Muhammedan Law, O, P J 1024 — 15 
O. G, 49. (25) By a Hindu widow 

O. P J. 652—18 I 0. 367, (26) Of 

considerable duration, not to be dis- 
turbed on a deed of conveyance only, 
undue influence, vendor’s want of title 
C» P. J. 77. (27) A title and pre- 
emption, O p J 646. (28) Land 

acquired adj^icent to the land held 
from before Nature of rights, 3 O. 
L J. 170. (29) Perpetual lessee. 

Payment of uniform rate of rent, 2 
O. L J 820. (30) Possession of 

limited interest Acquisition of 
mortgag^^e rights by prescription, 20 

0. C 208. (31) Possession of lien 

holder, 1 O. L J. 225 (32) Fore 
closure suit, 1 O. L. J. 433. (33) 
Oudh Sub-Settlement Act, 22 I O, 
125 (34) Pleadings, 10 O. 0. 17. 

(35) Talukdaii Sanad, 14 0.0.95, 

(36) (Qualified, 2 O. L. J 320, (37) 

Possession in representative capacity, 
S D 20 of 1912, (38) How far 

affected by rejection of application for 
correction of Khewat^ 16 O. C. 163. 
(39) Possession of joint Hindu 
family, 9 O. 0. 55. (30) Of mort- 
gaged property, 12 O. 0, 45. (31) 

See Possession. 

Agent. 

(1) Joint, not to act severally, 

1. O. 0 159. (2J Managing, to is&ue 

notice of ejectment R. A. R, 39. (3) 

Misconduct of, O. P J. 502 (4) 

Valuable services ef, 0 P. J. 716. (5) 
Presenting document for registration, 
6. O. 0. 9. (6) Fully represents in 

dealing with others, 3, 0. 0. 55—^11 
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0. 0, 191~-16, 1. 0. 999 — 

Agreement. 

(1) To discharge previous debts 
in consideration of prompt receipt of 
shorter sum, 20. I. 0, 544, (2) For 

reward to procure wife, 2. 0. 0- 365. 
(3) Not to execute decree, 5 0 0 
217. (4) Second suit for, 3, 0. 0. 

165. Diss 4. 0. 0, 284. (5) To 

hold property in defined shares, 11, 
O. C, 38 1. (6) Between Gosharers, 

O, P. J. 559. (7) Before lower Court, 

binding even when appellate Court 
decree silent, O P J 917—6 O, 0 
275. (8J Between adoptive mother 

and natural father, O. P. J. 576. (9) 

Not amounting to a present assign- 
ment of any share, rififht to sue on 
the basis of, O. P, J. 104<5 (lO) 
To make good any loss that might 
occur through agent of promisor, 0 

P. J. 5U2 (11) To share the property 

in suit, 0 P. J. 633. (12) Between 

decreeholder and judgment debtor and 
a third person not party to the decree 
for satisfaction of decree, 3 0 0. 165, 
4 O. C. 284 (13) Between pleader 

and client for payment of fee, 4 0.0 
229. (14) By a pleader to accept less 

than ordinary legal fee, S, 0, 136 
(l5)To pay indefinite reward to plea- 
der, S 0. 15, (16) Between proprietor 
& under proprietor as to propartionate 
liabelity for payment of local rates, 

6, O. O 299 (17) Kntered in course 

of partition proceediugs, not enforced 
by subsequent suit, 5 0,0 140 

(18) Entered into in proceedings in 
suit subsequent to Decree, 2 O. 0 
45—6 O. 0. 175-9. O. 0. 219—34 
0. 83. (19) Not to infringe patent, 

7. O, 0, 103. (20) To share property 

the subject of suit, 20. 0, 843. (21 ) 

Admissibility of in evidence without 
registration, 13. I. 0 500. (22) 

Circumstances to be looked into, 2, 
O. L. J, 402. (23) Conditional for 

Sale, whether gives right to sue for 
iale, 13. O. 0. 219. (24) Right to 
sue on the basis of, 16. 0. O, 136. 
(25) Force of, 2—0, L. J. 137. 
See S. 92, 93 Exidence act. (27) Oral 


to execute lease for 7 yeai^s, 9. O. Ot 
296. ( 28 ) Qualifying previous 

mortgage deed 20 I. 0. 544. (29) 
Refusal to perform one’s part of, 10, 
O. 0. 178 {See compromise, 13. 
O, 0, 241. (30) Special S. D 5, of 
1909. (31) Holding under, 1, O L J. 
419. (33) Merely reciting property 

previously mortgaged, 20 I 0 544. 
(34) Subjecting the right of redemp- 
tion to certain conditions, 15. O, 0. 
285. (35) Voluntary, 1. 0. L J. 719. 

(36) Amounting to transfer of an 
expectancy of succession, 15. O 0. 
122 (37) By lessee, 17. O. 0, 198 

(38) By majority of creditors to 
reopen and conduct Bank’s business, 
18. O C. 275. (39) By nephews & 

grand nephews to bring a claim jointly 
(40) By vendor to pay specific rent 
on exproprietary holding, S D 7 of 
1913. (41) Complete before formally 

written, 13 I. 0. 500. (42) Oonferr- 
intsr right of pre-emption, 13. O. 0. 
241. (43) Not verified before the 

Court. 7 I, C. 337, (44j Extred 

into on behalf of minor, 14 I. 0. 6, 
(45) Mentioned in a mortgage deed, 
Cancellation of registerred sale deed 
by, 2. O. L. J, 338. (46) For partner- 
ship, 17 0. 0. 193. (47) Of reference 
to arbitration, 14 1 C, 6 11 0 0 116— 
13 I 0 500. (48) In respecet of civil 
liability involving offence of public na- 
ture, 17 O, 0 213 (49) Made to pay on 
mortgage, 11. O. C 217. (50) Not 

to eject tenant so long as rent was 
paid, 29 I C. 656 — 1. O. L. J 246. 
(51) To provide fund for litigation, 

8. 0. C, 155 11 O, C. 301—14 O. 0. 
139-9 I, C. 243—8 I. C. 500.10 0. 
0. 173, (52) To pay commission 

to mortgagee, 2. O. L. J. 402. (53) 

To pay rent not proved 2. O. L, J. 
382. (54) Opposed to public policy 

14. 0. C. 139. (See) Ss. 15, 16, 23. 
Contract Act. 

Agricultural. 

(1) And non agricultural leases 
mixed 1. O. L. J. 124. (2) Leases 

for agricultural perposes S. D. O. 6 
of, 19^05, (3) Profits, when due to 
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cosharers, R. A. R. 70. (4) Deter- 

mination of, leases granted by mort- 
gagee, 14. 0. 0. 204. 

Alluvion & Diluvion. 

(1) Meaning of Gradual accession 
8,0.290-27 C. 768; 8 0,0. 293; 
28 all 647. (2) See Dhardhnra O, 
P. J. 386 (3) See Bengal Regula- 
tion O. P J. 880. (4) Govt as owner 

of river bed and land abutting on 
river, dispute between, 27 I. 0. 509. 

(5) Acquisition of occupancy rights in 
accretion —limitation 29 I, C. 37. 

(6) Reparian owner — Custom of 
Dhardhura, 23. I. 0. 224. 

Always or for ever. 

Used in a grant O. P. J. 762. 

Amendment, 

(1) Of plaint, new case, 8, O. C. 
266-11 O. 0 225 13 O. O. 152. 2. 

O. L. J. 383, 402.— S. C. 92 (2) 
Plaintiff not minor at institution, 5. 

O, 0. 355. (3) Plaintiff entered as 

minor by mistake, 7, O. C, 234. (4) 

Suit instituted by minor without next 
friend, 11. 0. 0. 159. (5) In first 

appeal, 4. O. 0. 314. (6) In second 
appeal, S. 0, 214 (7) Of decree 

after appeal, S. 0, 182. (8) Of 

Issues, after trial on issues originally 
framed, b. U. O. 317—1. O, L.J. 2U4 
(9) Of decree; 9. 1. 0. 433 (10) Of 
error in record when ever noticed S. 
D. 4. of, 1909. (11) Of issues after 

trial on issues originally framed, 1, 
O’ L, J. 204. (12) Of judgments, 

decrees or orders, 13 O. 0. 114, (13) 
See Plaint. 

Auamalous. 

See 10. 0.0.14; 18 0. 0.10,24; 
2. O. L. J. 165, 372. 

Appeal. 

(l) Decided exparte by the Privy 
Council, petition for rehearing O. 

P. J. 304. (2) To Privy Council 

See act II of 1863, O. P. J. 264, (3) 
Delay in depositing costs of transcript 
special lave to appeal granted, O. P, 
J. 996. (4) Certificate defective, 

O. P. J, 805. (5) No statute or 

Charter in Oudh. O. P. J. 1 (6) With 
drawn in the lower Court, readmission 
of, 0, P. J. 565. (7) To the Dis- 


trict Judge where power given to 
subordinate Courts entertain appli- 
cations for succession Certificate, 16, 

0. C. 197, (8) Separate against 

two decrees passed in the same suit, 
5. O. C. 146-21, I. C. 264 (9) Cross 
objection— limitation, S. C. 160. — 
(10) Redemption suit, jurisdiction, 

5. C. 267-9. O. 0. 96. (11) Forum 

of, Decree of a subordinate Jndge in 
a suit valued at more than Five thou- 
sand rupees S C, 187, 193. 211, 293. 

1. O. C. 160—10 O C. 42—10 O. C. 
291. (12) In pre-emption suit, 6. O. C. 
255, 12 O. C, 31 ; 9. I C. 414. (13) 
Whether in appeal prayer for simple 
money decree can be allowed, 34. 

I. C 757. (14) Plea of law taken 

for the first time in, 3, O L. J. 508. 
(15) Raising new point in S. C 222 
Opening a new case upon Sanad, 8, 
O. C 45 (51) Setting a new & in- 
consistent case not made out in the 
plaint 8. O. 0. 116 ; 1. O. L. J. 38— 
Plea taken for the first time in. 2 O. 
C. 209 4. O. C. 207 —appellant not 
entilled to set up in argument fresh 
story different from that given in the 
grounds of appeal, 30 I. C. 374, New 
relief claimed for the first time in, 3. 
6.0.254,-2 O Ii. J. V3 (lb) Re- 
ference to Court of cnflicting claims to 
compensation. Land Acquisition Act. 
1870,— S. C. 250. (17) In suit for 

recovery of property subject to cbarg 
for unknown amount, valuotion 10 O. 
C, 42. 291. (18) Where the plaintiff 
has misrepresented the true volue or 
has acted recklessly in voluing hia suit, 

6. U. C. 255. 12. O, a 31; 9 1. C. 

414. (19) Preliminary objection that 
appeal does not lie can be raisid at 
hearing, R. & P. NO 36. (20) Dis- 

missal in difault, appeal treated as an 
application for revision 8. O. C. 261 ; 

II. O. C. 144. (Contra, 1, O. C. Sup, 

22) — 4. O. L. J. 374. (21) Dismissal 
of Jail appeal— Subsequent, pre- 
sented by accused’s Counsel — Enter- 
tainability of, 3. 0, L J, 326. 
(22) In a suit instituted in Small 
Cause Court and tried as regular suit, 
7 0. C. 144. (23) Submission to 
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the order returning plaint, 11 O, C. 
98. (24) Agaittit order refusing 

documentary evidence, 19 O. C. 314 
(25) When two Courts differ only 
as to costs, S. 0. 139 ; 10 O. 0 65 ; 
9 I. 0. 1040 (26) Against order 

about Haq Jethwansi in partition 
proceedings, 6 0. C. 372, Disb. 7 O. C. 
161, (27) Decree for redemption 

on payment of deed of further charge, 
12 O. 0. 130— Diss. 13 0 C. 62 ; Not 
F. 15 I. C. 746—16 O. C 354. (28) 
Under S 75 Oudh Land Revenue Act 

1 O. C. 301 ; 6 O O. 372. (29) Suit 

by reversioner for possession and also 
for redemption — Redemption on pay- 
ment of certain sum, 15 L 0. 746. 
(30) From decree passed on compro- 
mise, 9 O. C. 365—9 I, 0. 426. (31) 

From two decrees in the same suit, 
5 0. C. 146 Dist. 21 I. 0. 264 (32) 

From an order dismissing application 
for default, 10 O 0. 171 ; 353. (33) 

From order refusing to file agreement 
to refer to arbitration, 11 O. C. 116 — 
Contra 9 O. C. 205. (34) From 

order of Subordinate Judge on appli- 
cation for succession certificate, 16 
O, 0. 197, (35) From order declin- 

ing to enquire into correctness of 
account, 1 U. C. 4(5 (36) Against 

order of remand — Order of remand 
carried out, 15 O. C, 43—33. (37) 

Order passed without, Jurisdiction of 
Settlement Court, 9 O. C. 301. (38) 

Partition, objection raising question 
of title, appeal to the District Judge, 

2 O. 0. 359, 6 O. 0. 372 ; 7 O, C. 161. 

(39) Small Cause Court suit trans- 
ferred to other Court, 4 O. L. J. 71. 

(40) Objection by respondent against 
a party not appellant in the appeal 
and having distinct interest, 11 O. 0. 
93 Dist. 16 O. C. 213. (41) Objec- 
tion as to want of necessary parties 

, in, 9 O. C. 233 (42) Second, for 

costs only, 6 O. 0. 62 ; 8 O. 0. 251. 
(43) Point raised in defence but not 
tried, 18 I. C. 867. (44) Power of 

Court of second, to interfere with 
discretion of Lower Court, 17 I, 0. 
315. (45) Finding as to custom. 

Bight te challenge, 4 0. C. 71 — 15 


I. C. 247 . (46) Question of fact or 

Law — Misinterpretation of documen- 
tary evidence —Interference on second 
appeal, 13 I, 0. 629. (47) ' Power of 

interference of the High Court — 
Question of law — Legal evidence, 
11 I. C, 536. (48) Question as to 

good faith mixed question of law 
and fact (second), 3 0 L J 387, 
(49) Accused jointly tried and con- 
victed — appe.d on one petition and 
one Judgment, 4 O, L J. 82, '50) 

Second Question of law — Summary 
dismissal, 40 I 0. 139 (51) Pre- 

emption — Effect of payment of money 
adjudged by Court, 20 O. C. 290 
(52) Consolidated from two cross 
decrees — Duty of Appellate Court — 
Election of appellant— Dismissal of 
appeal — Res- Judicata, 4 O. L. J. 5l2 — 
5 O. 0. 146. (52a) Variation in 

Judgment gives right to, lO 0 (v. 65, 
9;i, 0 1040. (53) No-lies to the 

Deputy Commissioner against the 
order of a Deputy Collector confirm- 
ing the sale of underproprietary tenure 
in execution of decree for arrears of 
rent, No. 63 R. A R. (54) Right 
of, created by statute law, no consti- 
tutional right of — Memo not considered 
as an application for review. No 64 
R. A. R. (55) Under Land Reve- 
nue Act Til of 1901 filed without 
copy of the order appealed against — 
Limitation, S, D. 14 of 1913. (56) 

Point not explicitly taken in memo- 
I random of, but raised in argument, 
4 O, L, J. 708, (57) (Criminal) — 

Improper expression in memo of 
appeal, S, 0 166. (58) Finding of 

fact, (a) When to be questioned in 
second, 21 1 C. 251, 554-37 I. C. 27— 
34 I, 0. 745-1 O, L. J. 644-14 I 0. 
12-10 I. 0, 188—30 I C, 380—375— 
24 1. C. 633-42 I. C. 53. (5) When 
binding in, 16 I, C, 887. (c) Arrived 
at only in first, 30 I. 0. 503. (d) 

When admissable, 1 O. L. J. 383, 
(e) Credibality of evidence not to be 
considered 1 0. L, J. 470. (f) Suffi- 

ciency or insufficiency of evidence no 
ground for interference, 9 I. C. 427. 
{g) Based upon incorrect view of 
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law, 11 0. 0. 264-24 I. 0. 633. 
(59) See Oudh Civil Courts Act — 
General Clauses Act — Ss. 47, 100, 
102, 104, 105, no, 111 a P. O. Act 
and Appellate Court. (60) Treated 
as application for revision, 0, C. 
Sup. 22. 

Appellate Coart 

(1) Indefinitely reserving Judg- 
ment on point, raised in appeal, 
O. P, J 46. (2) Construction of 

document, 32 I. 0. 748 (3) Admis- 

sibility of documents rejected by 
Lower Court, 2 0. L J, 27. (4) 

Contents of Judgments of, 1 O. L. J 
334. (5) See “ Court ” and “ appeal” 
Application. 

(1) Of law by second Appellate 
Court, O. P. J. 795. (2) For siiba- 

titution of name by representative of 
a deceased party, O. P. J 1050. (3) 

To have award filed in Court, 0. P. J. 
254, 9 O. 0. 205. (4) For sum- 

monses too late, 2 O. 0. 34 ; 8 1. 0. 
418. (5) Effect of difiniiaaal of, for 

want of prosecution, 15 O. 0. 153. 
(6) Fresh or ancillary to the previous 
one, 18 T, C 727. (7) Illness wbe* 

tber a ground for refusing, 14 O. 0 
36. (8) Making of, when deemed to 

be complete, 10 O. C. 141. (9) Pre- 

amble of, necessity of formal array 
of parties, 17 O. O. 306. (10) Notice 
based upon defective proceedings, 
13 O. 0 .303. (11) Presentation of, 

to Munsarim, 10 O C, 141, (12) 

Second for ejectment, 31 1. C, 472. 
(13) Withdrawal of, before order 
passed, 10 O. C. 141. (14) For 
transfer of decree, 16 0 0 70, (15) 

See S. 114 C. P, C. (16) Can be 
heard even if Court fee not paid, 
8 1 0. 695. (17) For decree abso- 
lute, 14 O. 0, 217. (18) For correc- 

tion of hhewai rejected by Revenue 
Court, 16 o- 0. 163 (19) For 
ejectment, whether an application for 
execution, 15 O. 0. 381. (20) Ordin- 
ary aetion supplementary to, 14 O. C. 
124. (21) See Benami, (22) To 

the Oocrt realissiug money, 13 O. 0. 
291. (22) See extension of time. 

(23) For guardianship, 1 O. L, J, 


761. (24) See S, 65 0: P. 0. (25) 

By pauper See 028)4i||||9 O. P. 0. 
(26) For leave ^QrS|rpeal to Privy 
Council, 2 O, L. J. 208—13 O, 0, 
302—10 O. C. 308—9 I. 0. 1040— 
1 O. 0. Sup. 18-2 O. C. 235. (26) 
For mutation by persons obtaining 
possession by succession or transfer, 
S D. 4 of 1909. (27) For order 

absolute in lieu of a portion of 
the decretal amount, 10 0. 0. 354, 
(28) For personal decree, 14 O. 0. 
62. (29) For possession by mort- 

gagor, 14 0. C. 10. (30) For rateable 
distribution, 10 O. 0. 129 — 13 O, 0. 
282. (31) Dismissal of, on the 

ground that property was not liable 
to sale, 14 O C. 62. (32) For revi- 
sion, See S. 115 C P. 0. (33) For 

substitution of legal representative, 
9 O. 0. 281—14 I. C. 711—1 O. L. J, 
709—16 O. 0 194, (34) Of Limi- 

tation Act 17 0. C. 254—11 O 0. 
220—13 O. 0. 103, 179, 16 O 0. 211. 
(35) Of provisions of Indian Succes- 
sion Act, HOC. 102, (36) Of 

sanad 13 O. C. 316. (37) Of Sec- 

tion 6 to S. 31 Limitation Act, 18 
1. 0. 306. (38) Of S 11 Suits 

Valuation Act, 16 O. C. 257. (39) 

Refusal to accept for different date 
on stamp 17 U. 0. 148. (40) To 

send notice to mortgagee to withdraw 
the mortgage money, 14 O, C. 10 

(41) To set aside exparie decree 
under S 90, T. P. Act 9 O. 0. 288. 

(42) To set aside sale 10 O. 0, 171 — 

14 O. 0. 33-17 O. 0. 91. (43) 

Under S. 145 Oudh Rent Act, 13 

O. 0. 103. 

Approver. 

fiis evidence, 13 O. 0. 243 — 12 

O. C. 418—12 1. 0. 513. 

Arbitration. 

(1) Appointment of arbitrator 
0. P. J. 182. Private agreement to 
refer to — Matter covered by pending 
suit, 4 0 L. J. 181. (2) Refusal to 

accept nomination, O. P. J. 1021. 
(3) Whole case referred to. PoWer 
to arbitrator to award money or 
impose other conditions when asked 
to divide property— Duty of Court in 
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dealing with award when fairly made, 
15 I. C. 321— Mere arbitrary revo- 
cation not allowed, S. O. 17 — 4 O. 0. 
17 — 17 0. 0. 386 — Grounds for appeal 
against decree passed on appeal 17 
O. 0 386 —Reference to, by appellate 
Court S 0 25 — Reference by agent 
having no express power to refer — 
Ratification, 8 0. C. 263 — 9 I. C. — 
412 — Reference on question of law, 
33 I. C. 737 — Order refusing to file 
agreement to refer, appealable, 11 
O. C. 116, Contra 9 O. C 205— Con- 
sent once given to refer to, 2 O. L. J. 
129 — Delegation of power by Court 
to extend time, 9 I,C 241 — Reference 
by Court to, 13 O 0. 341—14 0,0. 
289 — Reference to, resiling from 

17 O. 0. 386 — Superseded before re- 
ceipt of award, 17 I. 0 320 — Juris- 
diction of Court on the refusal of 
one arbitrator to nominate another. 
Superseding arbitration without nomi- 
nating arbitrator 14 O 0. 289 — No 
application in writing signed by the 
parties. Ratification by conduct, 8 
0. C, 263-9 1, C. 412 — Agreement 
in writing to refer differences to — 2 
O. C 355 — Arbitration without inter- 
vention of Court Reference after 
institution of suit Revocation 4 O. 
C. 17 —See award. 

Arbitrator. 

Power and duties of ; rounds for 
setting aside of award ; questions to 
arbitrator ; 14 O. C. 308 — 1 O. L. J. 
249 — 18 I 0. 72 — Misconduct of. 
Principle of upholding arbitration, 

18 I. U. 92—5 0\ 0. 13—16 1. 0. 595 

— 12 O. 0. 40 — Reluctant party 

not bound to accept award of not 
appointed by him, O, P. J. 18 — 
Power of, to direct payment by instal- 
ment, 12 0.0. 23 — Whether bound 
to make notes of proceedings, 17 O. 
C 120 —Discretion of, 1 O, L J. 249 
— Examination of, 17 0, O. 120 — 
Irregularities of procedure, 1 O. L J 
249 — Jusisdiction of, 16 O. 0. 233 — 
Impproper action of, 2 O. L. J. 365 
— Dishonesty or partiality, 1 O. L. J. 
249 — Refusal to accept the nomina- 
tion, 14 0. C. 289 — Absence of one, 


at hearing, 30 I. C. 384 — See “award” 
— “ Arbitration.” 

Arrears. 

Suit to establish right to annuity, 
and to recover arrears ; suit to estab- 
lish a periodicall 7 recurring right. 
Limitation, S. 0. 306 ; 2 O. L J 113— 
Of land revenue, land described in 
sale deed hila lagan^^ but subse- 
quently assessed, 1 0, C. 222 — 2 O. 
C. 273. Dist, 3 O. C, 310—5 O. 0, 
70 (74)-6 O. 0. 184 (187)— 15 O. 0. 
25 — Of maintenance, 1 O. C. 93 — Of 
rent against maintenance holder. 
Jurisdiction of Rent Court, 9 O. C 
179 — Of rent, transferee from under- 
proprietor, 10 O 0- 36 — Limitation 
far suits for arrears of rent by 
assignee, 10 O. 0. 21 — Of time barred 
debt O. P. J. 956— See S. 108 O, R. 
Act. 

Arm. 

Definition of, 1 O. L. J. 559, 

Arms Act (XI of 1878). 

Ss. 4, 20. Definition of ” arms.” 
Weapon dangerous and probably to 
cause death if used, 26 I, C. 133 — Mili- 
tary officer. Cause of action. Juris- 
diction, S C. 113. 

Assessor 

Persons not summoned to act as, 
acting as such. Want of objection by 
accused, 13 O. C. 337— See S. 537 
Cr P C, 

Assignee and Assignment. 

Of decree. Inconsistent position, 

3 O. C. 32, 4 0. C. 199, 4 O C. 408— 

Assignment pending suit— application 
to make assignees porties, 5 0 91 

— By Court of Wards of villages with- 
out consideration, 23 all 394 — By 
husband in favour of wife in lieu of 
dower debt, 3 0 0. 277 — Of mortgage 

4 O. O. 210 — Where an assignee 
proves his assignment, adverse party 
can not take objection, 2 0. C 149 — 
Grounds on which defendant can ques- 
tion validity of contract between plain- 
tiff and third party, 7 O, C 1815 — 
From minor. Limitation, 18 O, C, 
34—1 O L. J. 747 — Of money decree 

obtained by the mortgagee, right of, 
to sell in contravention of 8. 99 T. P. 
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Act — 11 O. 0. 231 — Of mortgaged 
property, 2 O. L. J. 291 — Of rent, 
wliether can maintain suit in Revenue 
Court, 2 0, 0. 388-10 O. 0 21— Of 
mortgagee rights, 16 O. 0. 136—18 

1, C. 369 — Of rights under a decree 
by registered document, 16 O. C. 70 
— Right to plead invalidity. 21 I. 0. 8. 

Asura. 

Suit for recovery of money paid 
in consideration of marriage. Juris- 
diction, 3 O. C. 241, 

Attachment. 

See C. P. C. S. 64, and O XXI r 
62 0. P. 0 — Enforcement of attach- 
ment against property received in 
lieu of one originally attached, 20 1, 
0. 43 — Objection to. Limitation Act 
6 0 C. 44 — 17 O, C. 94— By Court 
without Jurisdiction 13 O. C. 43 — 
Sequestration of pioperty by, Right 
of creditor. Personal liability of heirs 
at law. Rights of heirs to profits, 
17 O. 0. 207. 

Auctioner Purchaser. 

1. Sale in execution of simple 
money decree — sale of hypothecated 
property — Rights of S. C. 13 — 14 O. 
O. 89 — Purchase of mortgagor’s rights 
by mortgagee at sale in execution of 
decree of third party 7 O. 307 — 12 O. 
0. 45 — Property though encumbered 
sold subject to no encumbrance, 2. O, 
L. J 225 —Limitation, when made 
party, IOC 83 — Right to pre-empt 
property sold to another person prior 
to comfirmation of sale, 8. O. O. 
202 Respective rights of, purchasers 
at two sales, 14 O, C. 89 — 35 I O. 
753— Right of, beFore confirmation 
of sale, 10 O. 0, 273—16 0. C, 9— 
As party in mortgage suit 5 0. 0. 
91 — See S. 47, 0, P. 0. — Representa- 
tive of decree holder or judgment 
debtor, 12, O. 0. 175, 14 O. O. 89, 70 

2. O. L. J. 57 — Purchase, subject to 
mortgage— Purchaser of mere equity 
of redemption as distinguished from 
purchaser of property, 15. O. 0. 211 — 
Collusive and fraudulent proceeding, 
16 . O. 0, 225—12 O, C. 175— Mort- 
gage charge not notified in proclama- 
tion sale, 1, O. L. J. 175 — Liability 


of, 2. O. L. J. 225—18 1. 0. 461.— 
Position of. 2 0. 22, 327—16 

0. 0. 148 — Relief againsit, 2 0 L, J. 
57 — Entiiled to whole property, 21 

1, O. 262— Redeeming prior mortgage 
entiiled to subrogation, 16 O. 0, 148. 
Taking possession, of property not 
sold 14 O. C 70 89 -See S, S. 64, 
65. 151, 0 XXL r. 84 C. P. 0.&S.47 
C. P. 

Aulad. 

Meaning of, 170 C. 68, O. P. J. 
1072 6 O. C. 132. 

Authority. 

Duly consituted, presumption as 
to notice issued by, 7 0 0, 51, 68 — 
Given to another to make bequest, 
4 O. C 203 — Of guardian to contract 
S. 0. 264 — Of mortgagor to sign, 
6 0. C. 279— Absence of statulory, 
17 0 0. 263-10. L.J 481 — Implied, 
of manager, 2 O. L. J. 55 — Of agent, 16 
I. 0. 999— Mortgage executed with- 
out, 18 l.C. 229— Of wife to purchase 
goods, 10 I C 9 

Award. 

Court has no power to refer 
against the protest of one of the 
parties, 10 M. I A. 413 — Construc- 
tion of, 23 Cal. 838 — By British In- 
dian Association, 7 0 0, 90 — 12 I, 0. 
324— Court fee on application for 
filing, S, 0. 32 — Arbitration without 
intervention of Court. Revocation, 

4 O. C. 17 — Decree in terms of award 
Grounds of setting aside. Appeal, 

5 0 0 13—14 O C 308—2 O. 0. 
355 — Made within time fixed but 
reaching Court late, 16 O. C. 94 — 
Not made by all arbitrators, 16 O. C. 
94 — 17 I- 0. 320 — Decree not in terms 
of, 5 0 0. 27— In encess of questions 
referred to arbitration 23 All. 394 — 
O P. J. 776-Meaning of, 12 0. 0. 
23— Made by Collector without giv- 
ing objector opportunity of stating 
his case before him — 8 O 0. 118 — 
9 0 0. 311 — Made by Financial Com- 
missioner in dispute regarding main- 
tenance, 7 0 C. 218— Not filed in 
Court within 6 months, 7 O. 0. 369 — 
Not filed in Court. Title of persons 
under, 18 O. 0 . 282 — Objection to 
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filing of, 2 O. O, 355 — Whether com- 
pulsorily regisfcerable. Made without 
intervention of Court. Whether fil- 
ing in Court necessary. IS O C. 282 
— 4 O L. J. 487 — Of a body of taluk- 
dars within S 33 Oudh Estates Act, 
26 Cal. 81 — Order rejecting applica- 
tion for. Appeal, 1 O. G. Sup. 22 — 
Order to file. Amendment of decree 
Jurisdiction, 4 O, 0 82— Partly in- 
operative, 23 All 383 — 3 O. L J. 137 
Rights in an inchoate. Expectant 
claim, 14 M. I. A. 40 — Invalid, 1 O. G. 
18l — Under anjumani hind Rules 
S. C, 42 — Grounds of appeal against 
order enforcing private, 12 O. C 40 — 
16 I. 0. 595 — Construction of. Fina- 
lity, 17 O. C. 33 — Notice of filing, to 
parties, 15 O. G. 294—16 O. G 233 — 
32 I. G. 345 — Date to file. Defect in 
the order of reference fatal. Question 
in appeal, 16 O. G. 233 — 32 I, 0 
345— Where separable portion of it 
bad, 17 O. G, 120 —Principle of up- 
holding, 18 I G, 92— Deed not execu- 
ted to give effect to terros of 18 O. G. 
282-Oral, effect of 17 O. C. 108- 
Order refusing to file, appeal, 9 O G. 
205 —11 O. G. 116 — Suppression order 
set aside on receipt of 17 I G 320 — 
Validity of— 2 O. L J 497, 365— 
9 I. G. 241—16 O. G. 94, 233—16 I. O. 
595—18 I. C. 92—1 O L. J. 249— 
Void— 17 I. 0. 320-16 0, G. 94— 
When it can operate to transfer pro- 
perty 17 O G. 108 — Not filed in Gourt 
18 U. 0. 282 — Parties not given ap- 
portunity to present their case 30 I, G. 
384 — Grounds for remission of 3 O 
Li. j. 258 — Permission to withdraw 
after— 32 I. C. 347 — See Arbitration, 
arbitrator. 

Bad Ahdi. 

Meaning of O. P. J. 178. 

Banker and Customer. 

Mortgage held by Banker against 
customer. Payment from Customer’s 
current account. Banker’s duty — 
Interest, 9 0. W. N. 745-0. P, J. 
869. 

Benami. 

Transaction, Burden of proof, O, 
P. J. 526— See Evidence, 15 Cal 20 — 


Purchase. Whether property was 
held benami for the claimants or was 
a gift to the holder Evidence of 
ownership Source of purchase 
money. 26 Cal, 227 — 0. P. J 716 — 
Onus of proof Purchase Ism farzi 
Proof of the actual transaction, 25 
C. 473 — O. P. J. 526 —Transaction, 
Presumption, 2 <), L J. 584 — Mort- 
gagee can sue in his own name, 18 0, 
G. 363 — Transfer to one person for 
consideration paid by another, S C. 
228 — Transaction-validity of — a effect 
of absence of mutation of names, S. 
G 204, 209 — No suit by third party 
against certified purchaser, 8 O. G. 
306 — suit by holder of a Promissory 
note, 10 0 10 —Application for 

execution by Benamidai’, limitation, 
10 (). 0. 263-7 O. G. 229-Benami 
and Fictitious sale deed, 9 OJ GJ 196 
— Purchase, 18 0 C 160-2 O. L. J. 
283- 0^ tlie death of Benamidar real 
purchaser not entitled to Mutation, 
I O L, J. 452— Name recorded in 
annual registeis, 1 0 L J 452, 
Bengal Regulation. 

XI of 1825 S. 4, Diidh Laws Act 
XVIII of 1876 Alluvion and dilu- 
vion. Change in the Course of river- 
ownership of land, O P J 880 — 18 
O. C. 76— Dispute between Govern- 
ment as owner of bed of river and a 
proprietor, 18 O, C. 78 — XVII of 
1806 Mortgage by conditional sale, 28 
All 496. 

Bequest. 

In favour of the Collector, whether 
a bequest in favour of Government, 
8 I. G. 695 — Of Taluqdari estate, 1 
O. L, J. 591 — Of life interest to wo- 
man, 9 O. C. 119 — Of self acquired 
property, 14 O. G 244 — See Will. 

Bill of Excharge. 

Holder and acceptor. Acceptor 
as surety, 13 O. C. 206. 

Birt. 

Deed. Pre-emption in respect of 
a sale deed creating a hirt right, 8 O. 
0. 121-14 0. C. 41 Dist, 17 O. 0. 
299 — Heritable and transferable right, 
4 0,0,31—10 O. C. 318— 14 0. C. 
41—8 I. 0. 407—1 O. C. 124-1 O. L. 



12 


IMDEX. 


J, 463— ^awAiaZp, G. Cal. 218 — As to I letter of missing bond. Interest at 


respective rights and liabilities of 
those who have been decreed a hitt of 
liaq chaharum in the nihasi of a whole 
village and their talakdar, K. A. R. 
No 62 --Birt Limitation 0, P J. 
364 — Birt rights. “ Bai Birt ’’ mea- 
ning of. Birt Zamindari in Gonda 
Under proprietary rights, Record 
Rights, 10 O. C. 318-14 O, C, 41 — 
1 O. L J 463 — Birt rights, admission 
of by Oonrb of Wards, O P. J. 687 — 
Birt Zamindari, O P J 314 — Liabi- 
lity of Birt dar for payment of rent 
payable to Taluqdar, 14 I O. 117 — 
Not sub-division of a tenure, 20 1 O. 
474 — Liability of Birt dar for pay- 
ment of rent, 14 1, 0 117 — Birt 

holder in mohal not a cosharer, 13 I. 
0, 631 — Right of, whether Saleable 
in execution of decree, 14 1. C. 117. 
Birth. 

And death register of Chaukidar, 
14 O. C. 68 

Bonafide. 

Iniention of gift, O. P. J. 909 — 
Enquiries as to legal necessity by 
transferee, 5 0 C 18 —Fixing of price 
See Pre-emption, 4 O. C. 247 — 6 O. 0. 
32i — 14 O. 0 1 — Mistake, institution 
of suit through, 2 O 0 133 — 4 O 0 
372, 5 O. 0. 384—15 O. C. 22, 14 I 
0. 321 — 21 1, C. 264 — Mistake, suffi- 
cient cause. See S. 5 Limitation Act 
3 O. 0 265, 2 0. L J. 325 — Posses- 
sion of person dispossessed, 6 O, C. 
110-28 1. C, 440-Relief. See 9 O. 
341 — Meaning of, 3 0,0 265— Pur- 
chaser from mortgagee, 9 O. C 373 — 
12 O. 0 84 -29 All 171-31 All 300, 
contra, 29 1. 0. 403 — Pui-chaser for 
value, n O. 0. 310—1 O, L J. 175, 
43-9 O. 0 373—14 0 C. 295. 

Bona vacantia. 

Meaning of, 1 O. C. 42 — ElBfect of, 
20 I. 0. 40. 

Bond. 

Interest to be paid every year. 
Entire money to be paid within fixed 
period. Suit instituted after fixed 
period, 41 L 0, 428 — Authorizing 
obligee to realize whenever he wished. 
18 0. 0. 86 — Acknowledgment, in 


contract' rate. Practice of Indian 
Courts not be allow interest excee- 
ding the principal. Settled accounts 
not to be reopened, 11 M. I. A. 120 — 
Given for payment of judgment debt, 
4 O. C 284— Security, money due on, 
realizable in execution side, 7 O.C. 210 
— 11 O. O. 345 — Suit on, “ Single 
bond ’’ and “ bond subject to a condi- 
tion ” Limitation, 8 O- 0, 77 — Bond 
debt. Joint family, 1 O. C. 112 — 
Stipulating repayment of money bor- 
rowed within time fixed for redemp- 
tion of a previous usufructuary mort- 
gage, 8 0 0. 132, 227— Default in 

payment of instalments, 14 O. C 129 
— 16 O 0. 45 — Right to sue iu default 
of any of the conditions of the bond, 
Limitrtion, 16 O, C. 45 — See 14 O C, 
129, 18 O O. 86 — Suit for money due 
on. Payment pleaded. Burden of 
proof, 2 O. L. J. 498— See 15 O. C. 
278 — Autboriziug suit on default of 
payment of yearly interest, or of 
principal after fixed period. Suit for 
interest barred, 20 O C 152. 

Books of account. 

See evidence Act S. 34 and account 
book. 

Brothers 

See Act 1 of 1869 S. 22 CL (6) 
O. P. J. 851—7 O C 248— Elder fail- 
ing to execute decree as next friend, 
4 O, and A L R, 561 — Illegitimate, 
succession of one to another, 14 O, 0. 
227 — Of the husband, complaint by, 
HOC. 148 — Effect of entry of name 
of only one of two, 22 I C 129 
British Indian Association. 

Power of as private arbitrator — 
award, 30 I. C, 249 j 13 O. C. 74 ; 7 

O. C. 218, 9 O. 0. 179. 

Building*. 

— Erected by one cowner without the 
consent of the other S. C. 270 — 
Erected without sanction See N. W, 

P. and Oudh Municipalities Act of 
1900, S, 147, 8 O, O. 249 Diss 11 
O. C. 122— Notice for repair, 7 O, C. 
51, 68 — Effect of minority of landlord 
at the time of 10 I. C. 186 — Removal 
of, 9 O. C. 29 — Not objected to in 
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time, 10 I. 0. 166 — On a sahan^ right 
of tenant for, 1<» I C, 166 — Partition 
of, 18 O. C. SO — Demolition of, by co- 
sharer 7 O- 0 886, 362; U (), 0 855; 
S. C. 270-30 Cal. 001 (903)-5 All. 
L J 93. 

Buredn of proof. 

Acconiit between debtor and credi- 
tor, 19 Cal. 174 — In suits for arrears 
of rent, 3 O. C 65 — that negotiable 
instrument was not induced by undue 
influence, 5 O. C. 307 — suit to set 
aside document and for declaiation 
that the defendant is not under pro- 
prietor, 6 O C, 142, 8 0 0 . 145 — 
Mortgage by widow-suit by represen- 
tative, legal necessity, 23 Cal 766 — 
That the rent reserved is favourable, 
S. C 263 — Malicious prosecution, S. 
0. 294 — Mortgage relied on by plain- 
tilf-Defondants admission not sufli- 
cient, 3 0. C 173 — Nazul land, suit 
for possession of, 7 O, 0. 65 — Plaintiff 
bound by case set up in ])laint, 6 O C. 
119 — Possession of ancestral property 
Sold during plaintiff’s minority, 2 O 
C. 348 — As to tenant status in suit 
contesting notice of ejectment, R. A 

R. No 8 -suit to set aside deed exe- 
cuted by ^^parda woman S C, 

272— 111 case of adoption S C 116 — 
When it is pleaded that redemption 
of mortgage is barred, S C. 129 — 
Legal necessity for sale of loint 
family property, S. C 173 — Plea of 
minority, S C 173 — Plea of minority 

S, C. 265— When parda noshin woman 
denies execution of deed, 7 O. C. 292 
Property in pos.session of widow — 
Property claimed through thirid per- 
son, 2 O. 0 286— Absence of undue 
influence. 18 Cal 545 — Consideration 
for promissory notes, 5 0 0. 307 — 
Ownership of husband, 26 Cal. 871 
Transaction with disqualified proprie- 
tor — Undue influence, 12 O C. 300 
Illegitimacy of plaintiff set up 
by the defendant — Extract from 
khewat produced in proof of legiti- 
macy, 1 O L J 895, 4 O, L, J 556— 
Shifted in appeal, 1 O L J 366 — 
Bona fide purchaser for value, 11 O 
0. 310, 16 0,0. 359, 22 1. 0, 702-In 


case of old mortgage, 11 O. C. 285 — 
In suits to set aside auction sale, S 0. 
215, 295, 8 O, C 409,12 0 C. 47, 
297, 299, — Possession within limi- 

tation, Jungle-grove-tank-scattered 
trees, 2 O. L. J. 549— Property 
of religious institution, alienation 

by manager, 13 0. 0. 79, 11 I C. 
166 — Money borrowed for immoral 
purposes, 4 O. C 277 —Exclusion 
became known to the plaintiff more 
than 12 years before suit, 2 O. C 348 
In Suit by taluqdar for declaration of 
proprietary title and ejectment of te- 
nant 6 O. 0 119, 8 0.0 145 — See pre- 
emption — Protits-Evidence of actual 
collection, 4 O C 1 — Undue influence, 
1 O 0. 68, 5 O. C. 307, 5 I C 486, 
10 I. C. 37 (88) — See adverse posses- 
sion — Illegitimacy of plaintiff set up 
by defendant, presum })tion Extract 
from Khewat produced in prov^f of legi- 
timacy 28 1 C 972, 30 I. C 220— 
That a purchase of the subsequent 
mortgagees rights was made prior to a 
latter deciee, lies on the purchaser, 3 
O L. J 529 —See “Consideration.” 
Cancelment. 

Of lease, possession, declaration 
that lessee is liable to ejectment 
through Rent Courts, 6 0 C. 289, 14 
O. 0. 225, 24 I C. 281 — Of adhesive 
stamp, J5 O C 58 — Of ejectment 
notice on the ground that the poison 
was more than a tenant, 14 O. C. 196 
— Of mortgage 111) C. 89 — Of eject- 
ment notice on technical ground, 12 
O C. 15 — Of notice of ejectment on 
person not heir of deceased tenant 
S D 11 of 1914. 

Canning's Proclamation of 1858. 

8ee 7 O. C. 65— Result of, 4 0. L. 
J. 618. 

Cantonement. 

Illegal detention, Lunatic. Pro- 
tection of Judicial Officei’ — Liability 
of public servant, for illegal acts, 9 
Oal 341— Act III of 1880. S14— 

European soldiers S. C. 104— Code, 
1899, Ss 83, 85. Notice for repairs 
of building. “Insanitary state” and 
“ defects ”, meaning of, 7 O. C. 
51, 68. 
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Catalogue. 

Whether offer or not. Place of 
suing, 12 O. 0. 17, 

Cattle. 

Right as to slaughter of, 1 O. L. J, 
406 — Under proprietor’s right to 
graze in waste laud, 20 I. 0. 467. 
Cause of action. 

Interruption light and air, 8 0 0. 
356 — See Limitation Act s. 4, 4 0 0. 
293 — Right to Mahabrahmoni collec- 
tions, 5 O. 0, 225, 8 O. 0. 339, 11 O. 
C. 212— See “Pre-emption” 4 0 0. 
397, 8 O. 0. 275 — See Specific Relief 
Act ss 39, 42, 1 0 0. 18 — See stamp 
act, 3 0 0. 195 — See Succession cer- 
tificate Act, 1889, 8. 9-2 O. 0 17— 
10 O. C. 218, 10 I, 0. 190 (192)— 
Suit for rent or in default for posses- 
sion of land, 6 (). C. 341 — Suit for 
value of crops by subtenant against 
tenant, 7 0 0 35 1 — Suit to establish 
right in property against co-sharers in 
possession thereof, 6 (). C 379--9 O 0 
339— Suit for declaration of under pro- 
prietary right 8 O, 0. 30, 11 O, C, 240, 
12 (). 0 164, 8 1. 0 710, 10 1. 0 11 
(13) 24 I 0 381— arising on different 
dates and referring to different proper- 
ties, 8 O. 0. 65, 4 0. 0. 293, 4 O. 0. 
293-5 O. 0. 304,-12 O 0. 347— 
For declaratory suit against tenant 
setting up under proprietary title, 12 
0,0. 15 — In a suit for a dower as 
distingueshed from that in a suit for 
estate, 21 Cal. 157 — Identity of, 13 
O. 0. 19, 14 O. 0. 117— Misjoinder 
of, 9 O. 0. 326. 15 I, G. 744, 

1 O. 0. 80, 3 0 0 176, 10 O O. 

33, 4 O. 0. 71 — Meaning of, 5 O. C. 
304, S, 0. Ill, 8 0 0, 389, 1 O. L J. 
561, 14 0. 0. 327— Suit against 
Secretary of state, 4 O. 0, 29— To 
reversionary heir, 7 O. C. 239 — 8 O, 
0 . 21, 81— Same though different 
relief prayed for, O. P, J. 536 — In 
declaratory decre O. P. J, 845— See 
s. 5 Limitation Act — Joint Hindu 
family, 11 O. 0. 334 — Mortgage with 
possession, Redemption, 14 O. 0, 257. 
Absence of, 16 O. 0 178 — Difference 
between accrual of — S. D5 of 1913 — 
Disability or inability to suet afe 


accrual of, 18 L 0. 306 — Remedy 
with respect to one, 10 O. 0. 44— Suit 
for a share in inheritance. Subse- 
quent claim for for dower, 110. 0. 
69 — Suit upon wrong, 1 O. L J, 147 
Title acquired subsequent to, 1 1 O 0, 
290 — When arises, 29 I 0. 24— For 
contribution, 10 O. 0. 108, 13 O. C. 
23— See S 11 and O IT, r 2 0. P. 0. 
Caveat Emptor. 

See T. P Act S 55 — Covenant as 
to title. Warranty-Fraud-Misrepre- 
sentation, application to sales in India 
8 O. 0. 345. 14 O. 0- 343. 

Certificate. 

False. Endorsement of O 0. 153 
—For appeal to Privy Council, IOC. 
205, I O. 0 18— Sup 10 O 0. 18—15 
O. (i. 55 — For ged, issue of 5 O. 0. 
232 -Fresh, of transfer of decree 
after appeal, 4 O.C. 334 — Of admiSnis 
tration. S 0. 145-19 W. R. 15 
(P C.) — of sale granted by Deputy 
Oommiasioner, 5 O. 0. 228— Of 

Sale, no mention of incumbrance, 
6 0 0 76 — Order to supply security 
before grant of, 5 0 0, 76— Order to 
supply security before grant of, 5 O, 

0. 213 — To cllect debts on succession, 
S O. 137 — Of sale, not obtained, 25 

1. 0. 8— Of registering officer, 14 O. 
0. 80. 

Certified. 

Copies of khasras admissible, 3 O. 
0. 205 Entries by Patwari in the 
remark column, 11 O, C. 195 — Copy 
of a registered deed, admissibility of, 
to prove existence, condition and con- 
tents of the original, 7 O. 0. 327, 365 
— Purchaser buying henami^ 3 O, 0, 
229, 8 O, 0, 306 — Copies of evidence, 
right of counsel to refer to, at the 
hearing of appeal, 11 0, 0, 360 — Copy 
of extract from settlement record, 
mistake in, allegation as to, 1 0. L, J, 
553 — Copy of pedigree, when admis- 
sible in evidence, 18 I, 0. 250, 

Cess. 

See Land Revenue Act 1876, Ss, 
52 and 53 and ss 56, 86 — Effect of 
payment of 22 I. 0, 125 — Payable by 
an under proprietor to a superior pro- 
prietor, 12 I. 0, 331, 
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Champerty. 

Agreement to share property, the 
subject of suit. Claim for works 
done and expenses properly incurred, 
20 Cal. 843, 8 0. C. 155— Specific 
English law not introduced in India 
2 O. 0. 149, 8 0. C, 155 — Gambling in 
litigation 8 O, Q. 155, 10 O. C, 173, 

14 O. C 139, 16 O, C. 136, 21 L 0 8 
— Purchaser for value without notice 
6 0 C 305-See Sale deed O, P. J. 
856 — Law of agreement to share the 
property in suitO. P. J 633 — Mainte- 
nance, Wager, Guarantee, Conditional 
promise. Agreement to advance 
money for letigation, 8 I. C, 500 — See 
Agreement. 

Chaakidar. 

Register of births and deaths, ad- 
missibility in evidence, 14 0 O 68, 

15 O 0, 351 — Implied contract for 
maintenance of, 7 O C. 35 — Ohauki- 
dari rate from under proprietor, 5 O. 
0. 43, 9 O, C 63. 

Chanpal. 

Meaning of, 10 I C, 186. 

Circumstantial. 

Evidence, 1 O. L J 255, 281, 13 
O. 0, I, 309, 

Civil Court Act (XIII of 1866 ) 

Suit for redemption. Decree of 
Settlement Court giving proprietary 
possession, adverse possession Limita- 
tion, 7 O, O 259. Dist 18 I. C 383— 
Possession of land by demolition of 
houses therein, 11 O. C. 45. 

Civil Courts Act (Oudh) XXXII 
of 1871. . 

Ss. 4 to 6. Declaration of legiti- 
macy though no right to property or 
to the status of legitimacy involved, 
2 O. C. 57— S. 28, Fyzabad Settle- 
ment Courts, Suit for land-jurisdic- , 
tion, S C, 39 — Sa 29 and 30, Period 
for redemption, S. C, 14 — S 31 — See ' 
Oudh Estates Act I of 1869, S. 22, 
els. 1 to 11, S. C 10 
Civil Courts Act (Oudh), XIII 
of 1879. 

S. 17 Grant of land for main- 
tenance, Valuation-jurisdiction S, C. 
237, 4 O. 0 163, 10 O. C 136, 14 O. 
0. 189, 1 0, L. J, 421 -Valuation for 


jurisdiction, 11 O, C. 45 — Order 
passed in proceedings commenced 
before passing of Act XX of 1890 
appeal to Court of District Judge, 1 
0. C. 160 — Appeal, where value ex- 
ceeds 5000, 4 0 C. 255 — Mortgage, 
suit for redemption, value, appeal, 
S. O. 267 — Jurisdiction of Subordi- 
nate Judge, as regards appeals pre- 
ferred to his predecessor’, 7 (). C 321, 
Suit for redemption. Pleader’s fee 
how to be calculated, 6 O. 0. 130, — S 
19, See s, 132 Oudh Rent Act, 6 0, 0. 
104 — S. 20, See Oiidli Land Revenue 
Act Ss. 52 to 55 S C. 259— S, 21 — 
See appeal, S 0.211 — Court of first 
appeal modifying decree of Court of 
first instance as to costs only. Second 
appeal. Objection to jurisdiction,, 
S. O 55, 139 — Right of appeal when 
two Courts differ only as to costs— 10 
O 0 65, 9 I C 1040— Second appeal 
in Civil Courts, mistakes or irregula- 
rities of Court, S O, 54 — Second 
appea by the defendant, plea of 
minority. Burden of proof, Wasiha^ 
nama deposited by minor’s father in 
Wasika office, S. 0 265, 8 O. C, 94 — 
S 27, Decree of Judicial Commis- 
sioner dismissing suit for dissolution 
of marriage whether appealable, 18 A. 
375 — S37, Gnus of proof in redemp- 
tion suit, 18 I. C. 229, 

Civil Courts. 

Rules prescribed for a Civil Court, 
S C 23 

Civil Digest (Oudh 1912). 

Pleader’s fee See para 272, 7 O. 
C. 43— Presentation of plaint or ap- 
plecation Date not coinciding. Duty 
of munsarim, 17 O C. 148 — Para 272 
R 9— 17 O. C. 284-Vol. I. Chapter 
VII. Para 272, Rule 3, 2 0. L J. 
607— Rule 8, 9 0. C. 65— Rule 24, 17 
O. C 148 — Rule 573. Signature of 
general agent, 1 O. L. J. 356. 

C. P. C. (Act V of 1908). 

_ S2. 

Definition of decree. Order strik- 
ing off certain defendants to be trea- 
ted as order dismissing the case, 
appeal, 8 I. 0 409 -47; O. XXI, r. 16, 
a party cannot take up inconsistent 
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positions, 3 0. 0 32, F 4 O.C 199, 4 O. 
C 408— -Legal representative Grove 
holder and tenant dying without heirs 
House and grove escheating te 
Zamindar, 12 O. C, 197, 1 O L J 86. 
Healing of a petition under S. 187 
Municipalities Act is not a suit, 16 

O. 0 36—See O VIIT, r. lO XXI, r 
5 0 P. 0. — Order dismissing pre- 
emption suit for non-payment of pur- 
chase money within time whether 
appealable as decree, 17 O, C. 14. 

S9, 

Plaintiff pleading his own fraud, 
8 0, O. 278. 

Sll 

Exp 4, See 4 O, L J. 648 — Re- 
demption, suit for possession, previous 
suit for alternative relief, right to 
redeem, 2 O 0. 139 — See 2 O C 
51 — Omission to bring forward a 
defence in a prior suit “Final decision” 
R A H. 70— Withdrawal of suit. 
Notice 1 O. C 97, 8 O, 0. 37, 10 O. O 
145, 8 0 0. 38y — Fresh suit after 

Withdrawal with permission to bring- 
a fresh suit, 8 0 C, 389 — 10 O O. 44- 
13 O, C 19 withdrawl, plea of res- 
judicata 22 1,0. 918 — Question in issue 
but not heal’d and finally decided in 
previous suit, 3 O 0,273 — Execution 
of decree Liniitition Mesne profits 
Pleading and judgment referied, to O 

P. J. 618 ~ kSuit for profits by under 
proprietor. Decree in terms compro- 
mise, 2 0 0. 28 — Clam in part inclu- 
ded in former dismissed suit, 19 Cal 
159— Causes of action arising on 
different dates and referring to dif- 
ferent properties, 8 O. C. 65 — 12 O. 0, 
347 — 10 1 0.29 (31)— Suit for rent 
or iu default for possession, 6 0 0. 
341 — Deft not bound to raise the 
defence in former suit, 19 0. 0. 171- — ■ 
Relief claimed in subsequent suit 
which could have been claimed in pre- 
vious suit, 5 0.0, 173 —8 O 0 389 — 10 
O C. 44—13 0 C 19— Mean-ings of 
“matter which ought to have been 
ground of defence or attack ” “ litiga- 
ting under the same title ”, 12 O, 0. 
347 -10 1 O, 29(31)-14 O, 0 ll7 — 
Previous decree for redemption, direc- 


ting payment into Government Trea- 
sury, Loss of money. Fresh suit if 
maintainable, 9 0 0. 7 — Effect of re- 
demption decree where no foreclosure 
provided for 1 O. C. 289 — Not F 6 0. 
O. 367— See 8 O. 0, 361 -Matter 

directly and substantially in issue. 
Finding on point beyond scope of 
case, 9 O. C 377 Expl, 4 O L J 75 — 
4 0.0. 145 — Decree for redemption 
on payment of a sum, suit for posses- 
sion on payment of such sum, S. 0. 
256, Dist IOC 289, F 6 O C. 239, 
8 O. C. 261 R. 14 0 C. 257 (263, 
264) — Suit for redemption of mort- 
gage, 6 O. C. 239 — Suit for share 
in inheritance. Subsequent suit for 
dower, H O. 0. 69 — 'Award of 

Committee of Taliiqdars not I’es- 
judicata, 10 O 0 343 — Meaning of 
“matter ” and “ Litigating under the 
same title”— 12 O. C. 347 14 I 0. 12 
— Defendant omitting to put forward 
plea., 10 I C 29 — Finally read and 
decided, 1 0 0 . 22 — Admission of 
vendor in sale deed and written state- 
ment as to part payment of price 
Decision of question as to payment 
of price between vendor and vendee 
in a suit foi’ [ire-era ption, 9 0 0 308 
Dncision erioneous in law over ruled 
by latter decision, 9 O C. 243 — 
Where previous decree was not inten- 
ded to grant consequential relief, 6 
O O. 239, 8 O. O 361, 15 O. 0, 99— 
First suit on basis of gift, second as 
heir, 9 O, C 235. 12 O 0. 347 -Dis- 
missal of suit as previous mortgage 
not offered to redeem Second suit for 
redemption for prior mortgage and 
sale, 10 O. 0. 145, 12 O C 347, 10 I. 
C 29 (31) —Second suit for redemp- 
tion by sons of the mortgagor, 14 O. 
C. 257 — Suit for possession against 
lessee. Subsequent suit for declara- 
tion, 10 O. 0, 44— Dist 13 O. 0 19 — 
Court deciding previous suit nob com- 
petent to try subseqent suit, 2 O. L. J. 
44— “Ought” explained, inconsistent 
pleas when barred, 17 1 O. 334 — Pre- 
emption suit. Property subject to 
mortgage Covenant by vendor to 
discharge previous mortgages, 17 I. 
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C. 318 — Pre-emption suit. Decree 
determining same matter, one of 
which decrees has become final 5 O C. 
384, P. 15 O. 0. 22, 14 I. C. 321 — 
Second appeal only against one of two 
decrees in cross appeals disposed of 
by one Judgment when maintainable, 

21 I 0 26i-Plea of limitation regard- 
ing previous application for execution, 
13 O C 90 — See custom, 14 I. 0, 12 
Property subject to mortgage, 17 I. C. 
318 — See Resjudicata, 14 I, 0 321, 

22 I. O 918, 10 I. 0 29— See s 47 
0 P. C. and O II R, II 0. P, O. and 
“Res judicata” 

SI a 

Mortgage with possession. Suit 
for redemption, 14 (3 0 257. 

S. 15. 

Revision against order directing a 
person to be added as defendant, 15 
O. C. 304. 

518. 

No objection as to jurisdiction in 
appeal, 1 O, 0, 51, 1 

519. 

Value of the subject matter of 
suit for pre-emption, 6 O, C, 255, 12 

0. 0. 31, 9 I, 0, 414 

520. ' 

See Cause of action, S. C. Ill, 34 

1, C. 191 — Place of payment Prin- 
cipal and agent, 11 O 0. 191 — Cata- 
logue, whether offer or not. Place 
of suing 12 O. C 17 — Proper Court, 
Place of suing 26 I.O 225 — See juris- 
diction, 1 O L. J 561. 

Ss. 22, 23. 

The Court can not pass order for 
transfer on Judgment creditor’s ap- 
plication, 10 0.0 139, 10 I C 29(30) 
Application for transfer of suit, suits 
triable in Courts subordinate to 
different High Court, 20 I. 0. 758— 
Grounds for transfer, 34 I. C. 686. 

S24. 

Transfer of suit, S. C. 293 — 
Transfer of partition case, 7 0,C. 142- 
Transfer of execution proceeding, 
Meaning of “suit”, 1 O. C. 117 — 
Small Cause Court suit transferred to 
other Court, Appeal, 20 O, 0. 350, 
See 2 O. C, 143, 6 O C. 81. 


S34. 

Interest after the date fixed by 
decree 3 O. C. 129. Courts* power to 
allow interest at contract rate till 
realisation, 1 O. L J. 544 — See ss. 
108—141 Oudh Rent Act. 9 I. C. 229 
Ss 35; 144, 0 XX, r 6. 

See costs. 

Ss. 36, 37. 

See Art. 182 Limitatjpn Act— See 
Benami. 

Ss. 38, 39. 

See execution of decree, 13 0. C. 

119. 

541. 

Discretionary power to grant 
letters of administration in respecjt of 
whole or any portion of the property 
14 O. C 14. 

542. 

Decree transferred without order 
of execution Objection as to decree- 
holders’ right to proceed against pro- 
perty not mentioned in decree. 
Power of executing Court, 2 O, L. J. 
18. 

S47. 

Mesne profits, separate suit S. 0. 
124— Suit for possession by decree- 
holder purchaser, 18 O. 0 345 — 
Decree for redemption containing no 
bar. Remedy whether by second 
suit or execution of decree, S. C 256, 

1 O C. 289, 6 O. 0 239, 8 O. 0. 236, 
361, 11 O. 0 291 — Court could not 
retry the suit, IOC. 22 — Questions 
to be determined in execution of 
decree, separate suit relating to pro- 
perty sold in execution. Legal rep- 
resentative, Sup. O, C 60, P 8 O. 0% 
405 (408) — Separate suit for value of 
crops cut while under attachment. 

2 O. C. 315 — Applies to disputes 
after and before the execution of 
decree, 2 O C. 366 — Appeal, 4 O. 0. 
255— Redemption of mortgage, condi- 
tion upon which redemption was 
allowed, not carried out second suit 
for redemption, S. O. 132, Dist. S 0. 
238 app. 8 C. 256 1 O. C. 289-Not 
F, 6 0, C. 367, 14 0 C 257. Previous 
decree for redemption directing pay- 
ment into Government Treasury, 



18 


INDEX 


loss of money, 9 0. C. 7 (P, 0.) 
15 O, 0. 7, 10 O. 0. 81 — Question as 
to who was legal representatives of 
the decree holder, 5 O O. 133 — App- 
lication under s. 89 T. P, Act is ap- 
plication for execution, 4 O. 0 123, 
Dis. 6 O. 0. 114, 9 0. 0. 288, 10 1. 0. 
21 — Execution of decree against minor 
no guardian appointed 7 O. G. 199 — 
Decree holder taking possession of 
property not comprised in the decree, 
S, 0, 299, 7 O C 213-~Suit for half 
the amount due upon the mortgage at 
the date of the previous decree and in 
default of payment, foreclosure of 
right to redeem, 7 0 C. 137 - Plaint 
treated as application under s. 47, 8 
O 0,327— Sale of ancestral land in 
excess of that s motioned by Govern- 
ment, 8 O. C 409 — Inconsistent posi- 
tion, 3 O. C, 32, 4 0 G 199, 4o8 — 
Suit for lands allotted under partition 
2 O. G. 51 — Transferee of Judgment 
debtor not his repiesentative, 8 0 0. 
370 — Strangeis to the decree, 14 0.0 
89,2 0 L J. 57 — Objection by Judg- 
ment debtor. Small (Jause Gourt suit, 
Second appeal. Revision, separate 
suit, 8 O. C 405 — Restitution of 
mesne profits to Judgment-debtor, 8 
O. G. 254 — Decree capable of execu- 
tion though no time fixed, 14 O C 
100. Question of fraud in execution 
sale, 12 O G. 175 — Declaratory 
decree, suit not barred 15 O 0. 
99 — Possession given to purchaser 
(decree-holder), satisfaction of decree 
and restorotion of property to mort- 
gagor, remedy for recovery of mesne 
profits and interest, separate suit, 
13 O. G, 180, S. G 124 Sale in 
execution of decree of inferior 
Court by order of Court of higher 
grade, 11 O C 41—0 XXI, r, 50, 
Objection by Judgment debtor, how 
to be treated, objection on the ground 
that Judgment debtor, was holding 
property as trustee for religious pur- 
poses, appeal, 12 I. C 411'-Does not 
contemplate, application by Judg- 
ment-debtor against auction purcha- 
ser, 27, 1 0. 570, See 8 O.C 370, Judg- 
ment-debtor bound to show that his ap- 


plication was within time. Judgment 
debtor’s neglect of property taken 
possession of by decree holder in exe- 
cution, 20 T. 0 538 — Question of pay- 
ment or non-payment of pre-emption 
price is not a question of execution 
open to appeal, II O 0 144, 28 I. 0, 
374 — Courts power extend time, 16 0. 

0. 5, 17 0.0 14, 28 I 0 379-Question 
only between judgment-debtors, 18 

1. 0. 3l2 — Separate suit, questioning 
propriety of order passed in execution 
proceeding, 3 O L. J. 756 — See 
decree, construction of, 15 O. C. 99. 
See execution of decree, 14 O. O. 70 — 
17 O 0. 374— See limitation Act 
S. 18, Art 181, 20 I. G 538 — Pre- 
emption 2 O L.J. 151 -See S 2, S 13, 
G P. C and “ Auction purchaser 

S48. 

Application for execution — Limi- 
tation, S G. 56 — Provision of S 19 
Limitation Act V can not affect, 
against granting application after 
12 years, 11 0 0 22*0 — Application 
for execution, on the last day of 12 
years, 11 O. C 57, 220, 8 I C. 127 — 
See Limitation Act, 13 O C 303 — 
Fraud of iudgment debtor in preven- 
ting execution by frivolous devices, 
14 0 0 238—0 XXI, r 11 Effect 
of striking off execution application, 
attachment, subsisting, removal of. 
Fresh application or one ancillary to 
the previous application — Twelve 
year’s rule to be strictly observed, 8 
O. 0. 152, 8 I G. 727 -Mortgage 
decree. Proceedings against one of 
several mortgaged properties Obs- 
truction. Revival and continuance 
of proceedings, existence of other pro- 
perty, 3 O L. J. 706 — See mortgage, 
18 O. 0. 58. 

550. 

Question of liability of joint 
family property could not be decided 
in execution proceeding, 6 O. C, 271. 
Death of father does not give creditor 
a fresh cause of action agaist son, 11 
O 0. 334. 

551. 

See OXLT, r 1, 16 O, 0 238— See 
O.XXI, r. 10-3 O.L. J, 570. 
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S52. 

Amendment of decree after appeal, 
S* 0. 182 — See attachment, 17 O, C. 
207 -See 0 XX. r 6 C. P. 0 

S54. 

Suit for partition, jurisdiction, 8 
O. 0. 59 — See O* XX, r. 18, jurisdic- 
tion, 30 I C. 209. 

S55. 

Arrest of judgment debtor, pend- 
ing his application for insolvency, in 
other execution proceeding, arrest 
before discharge for debts scheduled 
in applicatiop for insolvency. Order 
to furnish security, 9 O. C. 42 — See 
also, 10 O. O 139 

S59. 

See O. XXI, R 37. 

S60. 

Allowance of Ward granted by 
Court of Wards, 7 0 C. 174 — A 
Wesika allowance is a political pen- 
sion, 12 O. 0. 323 —Attachment of 
salary of Honorary Commissioned 
officer employed in Indian Subordi- 
nate Medical Department — Political 
pension. Payment under King of 
Oudh’s treaty, 0, P 608. 

Ss 63, 73. 

Explained, 13 O, C. 291, 14 0 0. 
38. 

S. 64. 

Order of attachment can not 
subsist after confirmation of sale, 8 

0, 0. 409 — Mortgage affected during 
the course of attacment in insolvent 
proceedings, 15 I C 860 — Order 
directing application to be struck off 
the file does not necessarily involve 
removal of attachment, 8 0 0. 152, 
8 I. 0 727-See “Auction purchaser’’ 
aud “Attachment”. 

S. 66. 

See auction purchser — Court sale 
confirmed, sale certificate not obtained 
Title of auction purchaser not vitiated 
25 I. 0 8. 

S. 66. 

Certified purchaser buying henami 
3 O. C. 229. Dist 8 O. C. 306— Pre- 
sumption as to henami translation, 32 

1. C 365 — Property released on ob- 
jection of third party and no suit 


brought, resjudicata, 8 O, 0, 306 — 
Property purchased at Court sale. 
Purchase by any member of joint 
Hindu family. Benami puprchase, 
18 O. C. 180, 2 O. L J. 584 -Appli- 
cability of, 3 0, L. J. 508. 

S. 70. 

See O. XXr, r. 62 

S 73, 

See S63, 13 O 0 291, 14 O. C 38 
Test of, 8 O 0. 86 — Right of decree 
holders to rateable distribution 
where decrees against estates of dif- 
ferent persons, 10 O 0 129 — Notice 
to rival decree holders, 13 O. 0, 282. 
Sale ot property subject to mortgage, 
6 O C. 76 - Decree holder seeking 
rateable distribution need not apply 
for execution to (h)urt holding assets, 
14 O. 0. 38, 13 O C 291, 282. 

Ss 79 & 80. 

Suit again.st Government, suit 
against State Railway Notice, 4 O 
C. 13.3 — Notice of suit to Public offi- 
cer, Amendment, 9 O, C. 275, 10 O. 0. 
49. 

S. 86. 

Application lor letters of adminis- 
tration, Court fees before any fur- 
ther proceeding.s, appeal, 4 0 C 84 

S. 92. 

Suit against Mohant alleging va- 
rious breaches of trust, and asking 
for removal ot Mohant and declara- 
tion that the property was trust pro-* 
peity, 13 O C. 177, 5 (). O. 110— 
sanction granted by Legal Remem- 
brancer, “ Persons interested”, Fujari 
of temple, 15, O. C. 202, Di.st 30 
I, 0. 240 — Maintainability of suit 
Trustee defacio or de son tort subject 
to same liabilities as trustee 
de Jure, Position of minor as trustee, 
18 O. C 38 — Appeal by one surviving 
plaintiff Death of some plaintiffs 
after institution of suit 30, I, C. 210 — 
Terms of trust giving a sort of right 
or charge, 15 O. C, 202 — Mallsoleim, 
mosque, and Khankhah. Title to 
offerings, 4 O. L J 174 — Relief 
against stranger not contemplated. 
Trespasser, whether to be made 
defendant, suit for recovery of posses- 
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sion, 14 O. C. 65, 1 O. L. J. 548— 
Suit for removal of mahant, appeal, 
ooDsetit given in appeal by some 
plaintiffs to maintain original mahant^ 
30 1. 0. 240, 38 L O, 800 S, 93 -Suit 
against dismissed mahant, by his 
successor, for possession, 3 0. 0, 299. 
Ss. 94 95. 

Compensation for improper in- 
junction, malice, 13 O. G. 357, 

S 96. 

See 0. IX. r. 13, 12 0. 0. 25. 

S. 98. _ 

Power of 2nd Additional Judicial 
Commissioner to deal with point of 
law, 16 O. C. 247. 

S. 99 

See 0 32, r. r/l, 4, 15 O C, 153— 
Suit instituted without next friend, 
effect of attainment of majority by 
removal of certificated guardian, 11 

0. C, 159, 

S 100. 

See appeal, 110. C, 264 Diss 24 

1. 0, 633 — Objection filed in second 
appeal — 7 0, C, 49 —Grounds of second 
appeal S. O. 268, 8 0. C. 290 (291), 1 
O. h, J. 334, 6 O. C 39, 7 O, 0, 49- 
Second appeal against the order for 
costs, 6 O. C. 39, 52, 7 O. C, 49, 8 
O. 0 251 — New point in appeal, S. D. 
9 of 1893. See appeal 

S. 101. 

Substantial compliance with the 
provisions of S. 100 imperative, S, C. 
268, 8 O.C, 990 (291), 1 0. L. J 334. 

S. 102. 

Sait for damages for breach of 
contract against Secretary of state for 
India. Second appeal, 5 O. 0, 403 — 
Second appeal Order passed in exe- 
cution of decree of Small Cause Court 
nature, 18 1. 0. 245— Suit as original- 
ly framed to be looked to, trespasser, 
damages, 13 I C. 493, 

S. 104 

Joint Hindu family, an order dec- 
laring a per son not to be legal repre- 
sentative appealable, right of descen- 
dant of karta to carry on suit, 10 O 
C, 121, No appeal from order dismis- 
sing for default, application to set 
aside, sale, 10 O. C, 171 — Objection as 


I to remand order, second appeal, 9 0. 

I C. 80, 235 — Application for reference 
to arbitration. Court finding one of 
defendant unwilling to refer. Order 
rejectiugf application for reference, 
whether appealable, 27 I. 0. 721 — 
Appeal not maintainable when decree 
in confirmity with award, 16 1. 0. 
595— See 0. XXI, r, 92, 4 O. L. J. 
372. 

S. 105. 

Appeal against order of remand. 
Decision of first Court on remand no 
bar to appeal, 15 O. C. 33, Order of 
remand carried out, no bar, to appeal, 
15 0. C. 43 

S. 107. 

Plaintiff’s right to withdrawl of 
suit pending before appellate Court. 
Issues not required to be determined 
in order to give plaintiff relief sought 
effect of decision upon. Res- judicata j 
20 I C. 17. 

S. 109. 

Leave to appeal to Privy Council. 
Final decree, S. C. 105 — An order 
rejecting an application for review 
not appealable, 16 O 0. 264 — An 
order for remand not a final decree, 
1 O.C. 205, HOC. 169, 33 I. C 756, 
1 O. L J, 26 Appeal to His Majesty 
in Council Application for setting 
aside of order of dismissal for default 
rejected. High Court on revision 
ordering re-admission of case. Case 
fit for Privy Council, 24 I. C. 620 — 
See 8. 110 and s. Ill C. P. C. 

Ss, 110, 111. 

Application for leave to appeal, 
15 0. C. 55— Meaning of “decree” 
4 0, 0, 66 — Case not fit for appeal. 
4 0 C. 234— Order rejecting appeal 
for failure to furnish security for costs 
“Final order”, 13 0 C. 59. P 14 
O. C. 40, 16 0. C 264-Right of 
appeal, the two Courts differ only as 
to costs, 10 O. G. 65, F. 9 I. C. 1040 
Meaning of “ substantial question of 
law”, 10 0, C. 308 — Whether second 
suit for redemptiou maintainable is 
substantial question of law, 18 I, 0. 
327— Meaning of “decision”, appeal 
to Privy Council, Certificate defective 
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O. P. J S 05 — Cleaning of ‘miivoIv- 
ed ” Nature of question of law, 19 
O. C. 131 

S. 113 

Reference by Deputy Coinmis 
si oner, 8. C 72 

S 111 

No appeal against order admit- 
ting application tor review, applica- 
tion by representative of si di ceased 
party for review of expsirate decree 
9 0 C. 35, IdO C 2()4— Application 
tiled before tiling of ajspeai, TO C 
299 — Appeal against decree passed 
on review on tli(‘ ground of want 
of jurisdiction, 1 1 O C 10b> — jMean- 
ing of “evidence ’ 50 C 5!) 

OrouinD, Couit fee on ap[)eal. 7 O 
Cl 3l5_SeeO XL\ ll,r. r 1, 2, 
39 I C 1 17 — 

8 115. 

Jurisdiction to decid(‘ wbctlur 
sale was valid or invalid, 3 O C 
321— Neglect to invoke the older 
of tlie C'OUit, S. C 231 Judge does 
not concur iii a decision of his 
piedecessor, 8 C' (>7 — Substantial 
injustice from inattinal misappli- 
cation of law, 8 (' *.92. 302, 5 (), 

C. 91 — Refusing to add paities, 
13 0 C 109, I.') 1.) C 31/ 1 , 21 T. 

C 871— Omission to consider part 
of defence owing to erroneous 
view of law, 10 O t' S, 13 () C 
109 — High (k^urts power, against 
order of Revenue Court, N O C. 
38 In the absence of Ujiplication 
by party 12 O 78 — Superintend- 
ence of High Court, 10 Cal. 719 — 
Meaning of “ Cause ’'2 O C. 07, 12 
0. C. 405, 13 O C 109, l:» O C. ' 
30r, 2.| ] C 871, K) O C .•ill— ' 
0 O C 2lG— Application for per- 
mission to sue as a pauper in a case 
—12 O. C 381.— Irregularity or 
want of juri*^diction — Order errone- 
ous— 11 O. C. 238-11 ( 111 . I. 


j A 237 -No application against in- 
! terlocutory ()rdei’12 ( ) C 40X9 1 (I 
] 6:3 (85)— -iO I. C 7:1-12 () (’. ;58i 
1 — Contra 2 (). (I (>7 — When other 
i remedy open 12 ( ) C 109— Alternat- 
ive remedy 13 C) Cl 311 — ir> O Cl 
304 — 10 C) C^ 129 — Mxecntion of 
decree — attachment — object ion by 
judgment debtor under () XXI, r 
58 — 1(). C 8u]) 11 — Objector to 
be givim chanee of addiieing prooi 
3> (i L fl. 583 — AVrong decihion on 
point of law — 15 C) (' 231— Eriorof 
law not eoiinecti'd wilh I he j ui i^dic- 
(lonof Court — 9 OC 107 — 30 Iv 
J. jr)9Hi^l8() (I 4 ] — t)id(>r, d Heel- 
ing issue of cumini*-su>n and refus- 
ing to decide preliminary i^sue of 
law not, irreguJar — 5 O. C 151 or 
i declining to cortect clerical error - 

i no '20S— t; 1 r .437 (JiO) — 

! N<>tiC(‘ of time and place to parties 
i — 10 {] ()t) - Mir^taKi* or fault of 
1 ollicials of C'ourl— c> O (7 08 — S 

i 108 cl () (c) t) R Aci J iiri^dictuiii 
1 of Civil C'onrt 8 — O C’ 2,57 — - 
Order I ejecting plaiul for dclicieiH'y 
of Com t (cc - 5 (3 a 319 — A[)plica- 
tion Inaided as one under 8 435 Ci' 

1^ C taken Uh one iindiu* I ills section 
— No reason stated -Illegality — 4 
O C 00—17 0 C 25 — Memoran- 
dum ol appeal tnaited as a[)pln*a- 
tion for re\ ision Sup () (- 22.- 

Aw'ard under S^’ 2, cj 0, 1 1, and 
18 Land AcijUisition Act ot lS9| — 
8 0 C 118 See (,) XXI, r 89 
Judicial C'ommissioiier's junsdic- 
lion to revise order passed b}' l)(*pu(y 
Commissniner purporting (0 cancel 
the sale of under propiietary teiiurii 
in R A R. No O 0 --N 0 (i8 — Doard 
has not pov^rof a High (’onrl — 8 
D. 20 of 1891. Mlu're AppMlate 
Court ordered the lirst (Murt 
to proceed with the suit winch 
was cognizable ( \clnsively by the 
Rent Court— 8 O C' 257. 8ec O. 
IX, r. 8 C. P Cl-U I. C. 711. 
— Application fur guardiansliip of 
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person and property of minor — 
Inter< >sted person not mudo party— 
Right of revision of person not party 
to case — 1. (). L. J 416, 76l. — Order 
under 470 Cr. P. C. passed by Small i 
Cause Court. — Revision by High 
Court as Criminal Court— 17 O. C. 
25. — Application for restoration, by 
;inheir of deceased plaintiff meaning 
of ‘‘ proper presentation ” — No re- 
storation without proof of sufficient 
cause— J urisdictiou to grant applica- 
tion without such proof, 6 O. C 
34—14 1. C. 221. — Stranger to mort- 
gage or(l(M-ed to he impleaded as 
party to suit — High Court's power 
to inter fere—ir) (). C. 301 — 1. O. 
L. J. 261. — Order for warrant of 
attachment against property of 
witness — Interiotuitiu’y orders — 4.0. 
L. J, 150. — Order returning plaint 
for presentation to proper Court — 
Delay— 4. 0. L. J. 551. — See Guar- 
dian and Wards Act Ss. 13 and 17 — 
18 0.C, 66.-Scel3 O. C. 341,12 0. 
C. 381,405. — Revision of an order 
refusing to add parties 13 O. C. 
109. — Revision of order of Court 
of Revenue, 14 O. C. 38— 

Ss. 122, 129, 130, 131. 

Legality of holding brief for 
another. 9 0. C. 65. 

S. 132, 

Refusal to issue proce.-s on wrong 
and insnffioeiit gfouiid Exclusion of 
eviileuce — Grounds for remand — 
Fixation of limit of time for cross- 
examination, 8 L C. 418. , 

S. 141. ' 

See S. 141-9 0. C. 101. 

S. 144. 

Mesne profits — Res judicata — Re- 
demption— 9 0. C. 254.— Restitution 
of possession of property taken in 
execution of decree. 9 O. C 101. — 
Restitution against a person not 
party to decree passed on appeal — 8 
0. 0. 115-^Diat. 16 O. C. 225. 


S. 145. 

Security for performance of ap- 
pellate decree, ll O. 0. 343—7 O. C. 
210.— Sec Surety. 

S. 146. 

See 0. XXir, R. 10—20 0. C. 31. 

S. 148. 

Provisions relate only to proceed- 
ings antecedent to passing of final 
decree. — See extension of time— 7 
I. 0. 86, 8 r. C. 812, 13 0. C. 28, 16 

0. C. 5, 17 0. C. 14, 377,28 I. C. 
379, 458-11 O. C 44, 18 O. C. 58.— 
See O. XXI. R. 89 C. P. C. 

S. 151. 

Courts inherent power to rectify 
mistakes — 16 0. C. 194. — Extension 
of tune for di posit of purchase 
money — Court sale vitiate oh failure 
to deposit — Power of Court to set 
aside its own order — Limitation 30 

1. C. 230. 

S. 152. 

Meaning of ‘‘at variance with 
the judgment can not be con- 
verted into application for review 
of judgment — S C. 262. — Limita- 
tion for application— 11 O. C* ‘^^8 

Test of-13 O. C. 114-28 I. C. 920. 
— Pjxtension of time — 16 O. C. 5. — 
0 XX, R. 6 -when decree in con- 
fir mi tyw ith award— 4 O. C. 82 — 
Amendment of decree— Arithmetic- 
al error— Rectification. 9 I, C. 433. 
—Decree in confirmity with judg- 
ment 28 L C. 920. — Not applicable 
to surety for perforrhance after the 
decree -11 O. 0. 342. 

0. I, R. 1. 

Joinder of the plaintiff as pur- 
chaser of half the property,-— 2 O. 
C. 149.— Meaning of “Cause of Ac- 
tion” 3 O. 0. 176.— Pre emptor join- 
ing with himself one having no right 
of pre-emption.— 1 0. C. 308, 
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0. T, E. r. 3 and 9. 

Pleadings. — Plea of non-joiitder of 
co*plaintiff. — Dismissal of suit on 
plea not raised. — 21 J. C. 182 — 
R. R. 3-10.-See 15 0. C, 304. 
—Suit to establish right to share in 
property against co-snarers. — Neces- 
sary parties. — C O. C. 379. — 9 O. 
C. 339. — Suit for settlement of 
accounts — all the co-sliarers neces- 
sary parties. — 10. C. 215.#-]\Iisjoiii* 
derof causes of action. — Withdrawal 
of suit.-42 r. 0. 850.-20 1. C. 228. 
—34 B. 358, 

O. I, R. 4. 

Sea O. T, R. 1. 

O. I, R. S. 

Addition of real creditdr as plain- 
tiff 1 O. C. lO. — Suit by persons 
suing in their own names, for them- 
selves and for others.— Permission 
of Court.— 3 0. C. 851.— Necessary 
parties to a suit for possession by 
mortgagee. — 5 O. C. 94 I. 0. L. J. 
2G1.— 24 1. C. 871.— Application to 
set aside sale. — Purchaser a neces- 
sary party.-S. C. 289.-25 1. C. 
907.— Declaratory suit 17 O. C. 855. 

O. I, R. 10. 

Application by plaintilT dis- 
claiming interest, for substitution of 
names of another person.— 3 O. 
C. 347.— Suit commenced thioiigh 
bonafide mistake 7 O. C. 193.— See 
O. I, R. 8. — Addition of name as 
plaintiff, in a suit brought by one 
not entitled to sue.— 7 O. C. 78.— 
Dist 7 O. C. 193.— Application to be 
made defendant too late 2. 0. C. 
25.— Revision of an order to add 
parties.— 13 (). C. 109. 

O. I, R. 13. 

See O. I, R. 1.— Misjoinder of 
parties and causes of action— objec- 
tion to bo taken at the earliest op* 
portunity but not in appeal.— 15 I. 
C. 74i 


O. II, R. 1. 

Mortgage by father — son not made 
party.-l O. C. 58.— 4 O. C. 93, 
178.-G O. C. 101; 7 O. 137.- 
Suit seeking declaration that pro- 
perty IS saleable in execution of de- 
cree. — Frame of suit —Meaning of 
“Consequential relief.’'— S. C. 225, 
302. 

0. If, R. r. 2, 3,4, 5 and 0. 

Relief claimed in the subsequent 
suit, which could have been claimed 
in previous suit 5 O, C. 173. — 10 O. 
C. dl. — Dist 13 (). C. 19.— Omission 
to sue for one of several remedies.— 
Meaning of ‘'Cause of Action.’’ — 5 0. 
C. 804. — 8 0. C. 389. — Onus«ioti to 
make claim in former suit.— 13 O. C. 
183 — Cause of action not complete 
when first suit filed.— Cause of action 
against. — Adnunslraior differs from 
tint against trespasser. 2 O. C. 
17.— Test about the application.— 
Identity of causes of aclion 13 0. C, 
19. — 8 0. C. 389.— Separate suit for 
mesne profits. - 9 O. C. 224. -Suit 
for possession subsequent to suit for 
mesne profits 9 0. C. 322. -Suit for 
redemption after refusal to accept 
the deposit — subsequent suit for pro- 
fits from date of deposit to posses- 
sion.— 12 0. C. 152.— First suit for 
possession— second suit for declara- 
tion 10 (). C. 44,— Dist 13- ). C. 19.— 
Suit for ]M)ss.fcsion by mortgagee' 
entitled to foreclosure as well. — Plea 
raised for the first time in second 
appeal. — 12 O. C. 21,- Subsequent 
suit for share, in the property not 
included in the general suit for par- 
tition. — 15 O. C. SI.— Suit for sale 
by puisne mortgagee.— Disrnissafl on 
the ground that previous mortgage 
was not offered to redeem. — Second 
suit for redemption of prior mort- 
gaire and sale. — 10 O. C. 145.— 12 0* 
C, 347. — First suit on the basis of 
unregistered deed of gift.— Second 
suit as heir. — 9 O, C, 235 — 12 0. C. 
347.— Effect of relinquishing nt of a 
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portion of claina 15 [. C. 20C). — Suit 
for I share instead of whole share— " 
1C) I. C. 8‘53. — Separate suits in ro* 
spoct of partitioned and joint pro- 
perties— t O. L J. 520 —See S. 136 
O. R. Act, —13 0. 0. 54 and ‘‘ Cause 
of Action.” 

O. Ill, R. r. 1, 2, 3, 4, 5. 

Refusal by plei^rder to accept no- 
tice of date of liearing.— 7 (). C. 303 
—Legality of holding brief for an- 
other. — 9 O. C- 65. — Agent allowed 
to appear and Act.— 18 0. C. 372. 

O. V. R 10.' ‘ 

Withdrawal of suit with permis- 
sion to bring fresh suit.— 8 O. C. 
389.— See 0. II, R. 2.--10 (). C. 41 
—13 0. G. 19 

O. V. R. 17 

Exparte hearing -affixing of sum- 
mons to outer door of house— Tem- 
porary absence of defendant.— Want 
of agent or male member. — 16 O. 
83-13 0. C. 54. 

O. V, R. 19, 

Ejectment, Insufficient notice— 
Exparte decree.— 31 I V, 479. 

(). VI, Ti. 10 

Amendment of plaint. — Inconsist- 
ent allegations.— 10 I. C, 488 — 20 
0. C. 192. 

O. VI, R. 17. 

0. Vn, R. 11.— Use of forms for 
the plaint.— S. C. 93, 120,— Fiiterost 
to be paid by way of doniiges.— 12 
0. C. 140. 

O. VII, R. 10, 

Return of plaint for presentation 
to proper Court, jurisdiction to 
grant relief. — 41 I. C. 125, 


0. vir, R.ll. 

Insiyricient stamp on plaint — 
Question when to be decided.— S. C. 
118.— Suit when may be said to be 
properly instituted. -Plaint returned 
for amendment.— Courts’ power to 
extend.— 1 0. 0. 108-8 0. C. 241 
(244). 

0. VII, R. r. 14, 18. 

Appl icivtioii for filing documon* 
tary evidence at a late stage. — 10 O. 
C. 314. 

0. VII, R. 17. 

Documents filed with plaint or 
written statement, party filing not 
permitted to resile therefrom.— 17 
O. C. 327. 

0. Vlir, R. 10. 

Courts’ power to pronounce judg- 
raent when written statement not 
filed. -15 0. C. 78. 

0.. IX. 

R. 3. — Remedies available to 

plaintiff. — 20 0. C. 66. 

O. IX, R 6. 

I Summons-— service of— Defendant 

I not iound — Summons served by 
being affixed on defendant’s door 
whether .sufficient service.— 29 I C 
564. 

O. IX, R. r. 8 and 9. 

Application by representative of 
deceased plaintiff for un order to set 
aside dismissal in default.— 6 O. 0. 
34—9 O. C. 35—14 I. C. 711, 221;— 
Plaintiff declining to appear on the 
date fixed for argument.— Dismissal 
i of case in default — appeal. —5 O. C. 
294—6 O. C. 50-10 0. C. 171.— O.^ 
XXI, R. 91 — Appeal from an order 
refusing to set aside the order dis- 
i amissing an application for setting 
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side the sale ia default. —10 0. 0. 
353. 

O. iXj 11. 1-2. 

Opportunity to proved cause of 
noa-appearance. — 3 0. L. J. 712. 

0. IX, li. 13. 

Applicatioa to set aside exparte 
decree under SOO V. P. Act, 0 O. 
C. 288.— No notice before passing 
order absolute for foreclosure.— 4 
O. 0. 238. — Decree for sale of move- 
able property not required to be 
made absolute.— 4 O. 0, 301.— 

Grounds for setting aside exparte 
decree.— 14 O 0.111-12 0. C. 05.- 
Exparte decree against debtor and 
his surety. — Surety alone applying 
for setting aside of decree.— Decree 
set asida. again.st both. — 24 I. 0. 
llo.— Application by representatives 
of a deceased party for review of 
exparte decree— appaal. -9 O. C. 
35.— Default of defendant on ad- 
journed hearing — Decision on me- 
rits — Remedy 34 I. C. 865. 

O. X, R 4. 

Order for personal attendance not 
appealable 3 O. 0. 31. 

0. XGR.r. 11,21. 

No order until there ‘has been 
omission or refusal to answer inter- 
rogatories— 8 O. C. 172. 

O. xiir, R. 4. 

Court should strictly comply with 
the provisions of 19 O. C. 192. 

O. XVI. 

See S. 132 C. P. C. 

O. XVlir, r3. 

Order disihissing suit is a de- 
cree— Power of Appellate Court con- 
fined to appeals before it,— 10 0. C. 
245. 


0. XX, Rr. 3, 14. 

See S. 152 C. P. C. 

0. XX, R. 6. 

See S. S. 52, 152 0. P. 0. 

Q. XX, R. 12. 

Decree awarding possession, of 
immoveable property with mesne 
profits fffom certain date— No en- 
quiry directed by decree — Construc- 
tion of decree— *S. C. 283. 

O. XX, R. 1 4. 

Extension of time by Appellate 
Court to pay money~S. C. 157. — 
See S. 2 0. P. C. 

0. XX, R 15. 

Preliminary decree, discretion of 
Court in passing — 17 0. 0. 193. 

O. XX, R. IS. 

Decree holder's remedy in case of 
decree not being in proper and cor- 
rect form 21 1. C. 1 13. 

o. xxr, R. 1. 

Sanction of Court as to agree- 
ment relating to judgment debt. 4 
(). C. 284, 

O. XXI, K, 2. 

No security could be demanded 
from managing member of joint 
Hindu famiTy—ll O. C. 240.— Ap- 
plicable to payments of money un- 
der decree of Rent Court under 
execution— S. D. 1 of 1891. — Effect 
of uncertified paymejit— 15 0. 0* 
234. ^ 

0. XXI, R. 3. 

Joint family— suit by manager — 
Death of plaintiff — Legal represent- 
ative— Abatement— 20 0. 0. 67 See 
18 0. C, 90. 



26 


INDEX ^ 


0. XXr, K. 4 (3) 

Abatement of appeal— Death of 
one of respondents— Legal r<^present- 
ative not brought upon record^l, 
O. L. J. 581. 

O. XXL R. 5. 

Order bringing legal representa- 
tives on record not appealable —IG 
O. C. 350. 

O. XXI, R. 9. 

See S. 48. C. P. C. 

O. XXI, R. 10. 

Execution of decree by stranger 
—Compromise -Court fee to be 
charged 3. O. L. J, 570. 

O. XXI, R» 11 

See S. 145. O. R. Act-0 LC. 240. 
-See S. 18 0. P. C. 

O. XXL R. r. 13; 66, 70. 

Decree holder^ putting property 
to sale without disclosing lien — Pur- 
chaser— 11 O. C. 206. 

O. XXI, R. 16. 

Effect of assignment or transfer 
of decree on power of original de- 
cree holder to apply for execution— 
Validity of application made by 
deci’ee holder — ‘‘ Application in ac- 
cordance with law”— 16 O. C. 70 — 
Right of assignee of a money decree 
obtained by the mortgagee, to sell, 
in contravention of S. 99 T. P. Act 
11 G.C. 23l-fi4Assigaee of decree- 
inconsistent position— 8 O, C. 32 — 4 
O. C. 199, 408.— Power of Court to 
which deer ee*'h a sheen transferred to 
grant permission to continue exe- 
cution proceedings begun upon the 
application pf decree holder since 
deceased— 11 0. C. 112. i 


0. XXl, R. r. 19, 20. 

Decree for sale of mortgaged pro- 
perty — costs awarded to judgment 
debtor— Set off — 24 I. 0. 376. 

O. XXr, R. 22. 

Notice issued— Property attached 
—No decree under S. 90 T. P. Act 
obtained —6 O C. 59. — Plea of li- 
mitation regarding previous appli- 
cation — 13 O. C. 90. — Issue of no- 
tice gives new start for limitation 
though application defective — 13 0. 
C. 303 F. 19 O. C. 17. 

O. XXl, R. r. 23, 25. 

Order p issed under wrong rule — 
9 I. C. 431. 

' O. XXI, R. 28. 

See S. 42. C. P. C. 

’ O. XXI, R. 31 (1) to (4) 

Mistake of parties — Decree for 
execution of conveyance -Execution 
of sale deed in accordance with de- 
cree-5 0. C. 370. 

0. XXr, R. 36. 

Landlord and tenant— Adverse 
title — Decree for possession S. C. 
176. 

O. XXI, R. 37. 

Application to arresr judgment- 
debtor— Illness, whether ground for 
refusing 14 0. C. 36. 

O. XXr, R. 38. 

See S. 55 C. P. C. 

O. XXl, R. R., 46 to 53. 

Procedure under wrong section—* 
Loss to Judgment-debtor — Compen- 
sation — S. 0. 112,— Attachment of 
soldiers’ pay — 14 0. (X 82 —47 O. C. 
99.— Exparte decree, setting aside 
ofr— Meaning of “ executing process 
for enforcing judgment ” — Notice to 
person in possession of— 15 0.0. 289 
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— Applicability of R. 53 — 17 O. C. 
374. — Right of pre-emptor to execute 
decree passed in favour of vendor — 
8 0. C. 186,— SeaS, 47 C. P. C. 

R. 54. 

Private alienation of immoveable 
property ordered to be attached — 
1 0. L. J. 549. 

O. XXI, Rr. 58 to 63. 

Suit not cognizable in Court of 
Small Causes, S.G, 89 — Order on ob- 
jection not appealable— 1 O.C. Sup. 
11. — Order conclusive if suit not 
brought within one year, 11 O.C. 180 
— 19 O. C. 357 — Claim to property 
under attaclinient — S. C. 204.— Suit 
on the basis of document of title — 
Burden of proof — 12 O. C. 74. — Suit 
by objector for recovery of the price 
realised by sale of attached proper- 
ty — appeal— 8 O. C. 281. — Suit for 
declaration without consequential 
relief— 1 O. C. 272 —5 0. C. 304. — R 
63 — suit for recovery of amount re- 
alized from sale of property attached 
not cognizable by Court of Small 
Causes— 5 O. C. 190. — R. r. 58 to 62 
— Operative order — Investigation, 
however little, sufficient — 19 O. C. 
367.-R. r. 62, 63— Rules framed 
under S. 70— Execution — Objection 
— Power of Court to amend applica- 
tion — 37 I. C. 78. — R. 63 — Burden 
of proof — what plaintiff must prove 
— 19 0. C. 67. — R. 62— Encumbered 
property sold subject to no encum- 
brance— 20. L. J. 225— See “attach- 
ment.” 

O. XXI, R. r. 66 to !J0. 

Sale proclamation— Question of 
profits when once settled cannot be 
questioned again— -4 O. C. 329.— R, 
r. 67, 68 and 90— Material irregu- 
larity— 4ale— subsequent inquiry — 
strict proof of— O. .p. J. 687.— See 
XXI, R. 13.-0. 21 R. 66— Encum- 
brftncee notified without preliminary 


enquiry— sale subject to liens— Order 
passed whether conclusive— whether 
auction purchaser entitled to question 
validity of liens — 36 I. C. 732.— Pur- 
chase of mortgagor’s rights by mort- 
gagee at sale in execution of sale of 
third party— Fair price— Leave of 
Court to bid at auction —7 O. C. 307 
—8 0. C. 327.— For fciture of de- 
posit not made within 15 days — 
Time of application under O, XXI, 
R. 72 and inaplicability of prevision 
of O. XXI, R. 85 when decree-hold- 
ers are purchasers — 3 0. C 240.— 
Application under 0 XXI, R. 72 is 
a step in aid of execution - 8 O. C. 
161. — R. 88— Co-sharer bidding same 
amount as the person preceding him 
and asserting his right of pre-emp- 
tion— 3 O. L. J. 405— Oxder under 
O. XXI, R. 83 appealable — Applic- 
able to decree for sale of mortgaged 
property— 3 O. C. 42.— (). XXI, 
R. r. 88, 89.— Cleaning of “applies” 
— Presentation of application to 
Munsarim — Withdrawal of appli- 
cation before order passed — 10 
O. C. 141. — Tender retained by 
Court official — Incorrect number of 
suit given — whether money tendered 
within time — 0 O. C. 214. — Insuffi- 
ciency of deposit duo to wrong in- 
formation by officer of Court — Ex- 
tension of time — 1 O. C. 193.— 8 O. 
C. 241 (245). — Purchaser of proper- 
ty after attachment can a^lyto set- 
aside sale — 8 0. C. 189. — Order un- 
der O. XXI, R. 89 — Appealable — 5 
O. C. 377. — Mistake or fault of 
officials would not injure parties — 
Application to set aside sale on 
deposit of debt— 6 O.C. 68.— Sale not 
to be set aside at the instance of 
judgment-debtor who sells the pro- 
perty after Court sale — 14 U. C. 33. 
— Joining a stranger — Permission to 
bid granted subject to certain con. 
dilions, validity of — Fraud — Sub- 
stantial loss.— 16 0. C. 86. — Material 
irregularity— Substantial injury 1 
0, C. 155 —No direct evidence re- 
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quired 6 0. C. 61. —Sale of land in 
excess of that sanctioned by Govern- 
ment Order of attachment cannot 
subsist after confirmation of sale— 

8 0. C. 409— R. r. (36. (2), 90— 
Omission to specify time of sale, 
whether irregularity -18 O. C. 1. — 
Restitution of possession of property 
taken in execution of decree under 
orders passed in appeal did not 
amount to decree— 9 O.C lOl.— Pur- 
chaser a necessary party — S C. 289 
—25 I. C. 907.— Order of sale not 
proclaimed by beat of drum— Inade- 
quacy of price — 1 O. C. 186. — Dist. 
b O. C. 61. — Proof of substantial I 
injury, — S. C. 188— Right of judg- 
ment-debtor to object to sale — 4 (). 
C. 379 See I 0. C. 135-6 (). C. 61. 
— Appeal from order dismissing 
application for default — 10 O.C. 171 
— R. 66— Property decreed to be sold 
— Charge notified in sale proclama- 
tion — Position of auction purchaser. 

2. 0. L. G. 22. — Right of vendee to j 
contest validity of encumbrance on 
property sold — i O. L. J. 140. — 
Liability of auction purchaser to 
discharge encumbrance merely pro- 
claimed at auction sale— 18 I. C.461. 
— Sale adjourned for more than 7 
days — Fresh proclamation not issued 
— Irregularity— 25 1. C. 17. — Formal 
array of parties iii preamble of 
application, necessity of~l 7 0. C. 
306.— Application to set aside sale 
on deposit after application to set 
aside sale on the ground of irregu- 
larity-5 O.C. 137-10 O.C. 141.— R. 
89,90 — Transfer before confirmation 
of sale by auction purchaser to the 
sons of judgment. debtor— Pre-emp- 
tioa-10 O.C. 273—16 O.C. 9.-Per- 
mission to decree-holder— Purchase 
without abiding the conditions— 15 
I. C. 888.— R. 89— Insufficiency of 
deposit due to wrong information 
given by officer of Court— Extension 
of time-1 0. C. 193—8 0. C. 241 
(215)— 16 0. C. 3. --Sale of super- ^ 


I strteture of house — Tender made by 
judgment*debtor-r-3 O. C. 236—22 
I. C. 605. — Application under 0, 21 
! R, 90 dismissed for default— main- 
j tainability of subsequent applica- 
j tion under 0, 21, R. 89 — 20 O.C. 329, 
R. 90— Right to object to sale after 
it has taken place— Misdescription 
in sale proclamation — absence of 
witnesses— 4 0 C. 379 — Auefion 
sale of property both ancestral and 
self acquired — Sanction of ‘Govern- 
ment for sale of ancestral property 
—14 O. C llfi.-See S. 131 c. P. C. 

O XXl, R. 92. 

No second appeal --4 0. L. J. 372. 
-See also 18 O C 1. --Whether 
auction purchaser necessary party — 
23 T. C 907. 

O XXI, R. 94. 

See S 63. 

O xxr, R 93. 

SeoS. 47C. P. C.-33I. C. 367.- 
Auction purchaser of Naiikar not 
required to apply for possession— 3 
O. L. J. 436. — See S. S. 61. 63 C. P. 
C. 

O xxr, R. r. 100, 193. 

Confiicting execution sales — S. C. 
194, 213. — Proof— Dispossession of 
grantee's mortgagee in execution of 
decree obtained by grantor against 
grantee— 6 O. C. 110—28 I. C. 440. 

0. XXir, R. 3. 

Jurisdiction of Court to which 
case has been remanded— Represent- 
ative of deceased Appellant— 7 O. 
C. 17. — Death of applicant before 
leave granted— Legal representa- 
tives not entitled to continue. — 18 
O. C. 64. Order declaring a person 
not to be legal representatfe, whe- 
ther appealable— Right <^?^escen- 
dant of a Kai^to carry on a suit 
—10 0. C. 121.-^orma pauperis— 1. 
O. L, J. 709.— See. S. 104 C. P, 0. 
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O. XXII. R. 4. 

Se( 3 . S. 5. Limitation Act. 

0. xxrr,R. 5. 

Application of widow for being 
brought on the record rejected — Her 
remedy— 9, (). C. 354—10 O. C. 121 
-i() O. C, 3o0. 

0. XXII, R. 9. 

Setting aside of order as to abate- 
ment of appeal— Saving of limitation 
— Presuiuptioii — Duty of Appeal- 
iant to keep himself informed of 
respondent’s death — 24 I. C. 275. — 
Redemption suit by one co-parcener 
— Abatement — Fresh redemption suit 
—a. O. L. J. 23. 

0. XXII, K. 10 

Application to make assignees 
parties in case of assignment pend- 
ing suit— Auction purchaser as party 
in mortgage suit — 5 O, C. 91 — 20 0. 
C. 31. 

^ 0. XXII, R. 11. 

See “Compromise.’’ 

0. XXIII, R. 1, 

Permission to withdraw suit is not 
decree.— S.C, 278—0. O. C. 48- 
Plaiiit, returning of, for presenta- 
tion to proper Court — Frame of suit 
— 5. O. U. 367.— Validity of order not 
objected to in appeal or revi^on— 1. 
0. C. 97. See 8 0. C. 37—10 0. C. 
145. — Withdrawal without obtain- 
ing leave — 9 O. C. 164 — Withdraw- 
al after production of evidence — 
Additional evidence— 20 I. C. 542, 
— Instij^tion of fresh suit after 
with<M|fal 12 I. 0. 323.— Pedigree, 
filed plaint, ^rong— Formal 

defect^ — 80 1. C 3n. — Omission to 
consider question oFcosts, S. D. 1 of 
1915/ 


0. XXIII, R. 3. 

See 0. XXII, RR. 10 and 11 0. P. 
C. — Suit for share of profits— Com- 
promise — Res Judicata — 2 O. C. 112 
— Compromise — 9 1. C. 426.— Stamp- 
ed paper for compromise— 29 I. 
C. 511 —Court could only pass a 
decree on the compromise so far as 
it related to the suit — 2 O. C. 330.— 
Appeal from decree passed on com- 
promise — 9 0. C, 365 — 9 I.C. 426. — 
Compromise — Court’s power to in- 
tro luce new terms when all the 
terms not settled by compromise — 
9 L C. 426. — Applicability to Ss. 52 
and 53 of Act XVII of 1890—2 O. 
C. 67. — Suit for share of profits — 
Compromise 2 O. C. 112.— Limita- 
tion — Payment of Court fee before 
enquiry finished 4 O. C. 250. 

0. XXVI, R. 9. 

Commission for local investig’a- 
tipn Illegitimate use of powers. — 
Report and evidence of Commission- 
er whether admissible— S. C. 247 — 
S. C. 66. 

0. XXVI, R. 14. 

Difference between arbitrator and 
commissioner— Objection to ^ parti- 
tion made by commissioner— 25 1. 
C.227. 

0. XXVII, R. 1. 

See S. 79 and 80 C. P. C. 

0. XXXII, RR. 1,4. (2.) 

See “Guardian” “Minor” 11 O. C. 
159, 15 O. C. 153, 1. O. L’. J. 708.- 
Credit of witnesses 2. O. L. J. 562.— 
RR. 3and4.— 1. 0. L. J. 708. See 

Minor.” 

0. XXXII^ R. 7. 

See Guardian. -^Compromise void 
able 2 O. C. 45—6 O. C. 175 (179)— 
9 0. C. 219-Void-8 0. 0. 191.— 



30 


INDEX 


Reference to arbitration— Sanction 
of Court implied from facts on re- 
cord— Leave for sanction in express 
terms not necessary— 14 I. C. 6*— 
The pjrovisions apply to all proceed- 
ings subsequent to the decree— 2 O. 
0. 45.— Limitation for suit by minor 
alleging that he was not bound by 
thb compromise or decree passed 
thereon — 8 0. C. 191. — Minor — Com- 
promise-Leave of Court — Suit to 
set aside a com promise-r- Form of 
decree— 0. L. J. 922.^16 0. C. 247 
—22 I. C. 923. 

0. XXXII. 

R. 15 — Right of manager to sue 
until order appointing him cancelled 
— 16 1. 0. 885. — R. 3 (4.) — Re(iiuro.s 
very strict consideration— 32 I. C. 
380 : 

O. XXXIII. 

Can not be combined with S. 92 
0. P. a, 15 O. C. 202. 

0. XXXIII, R. 1. 

Withdrawal of suit — Effect of 
award— 2. 0. L. J. 497. 

0. XXXIII, R. 2. 

O. XLI, R. 1— Application con- 
taining no schedule and without 
verification— 11 0. 0. 19. 

O. XXXril, R. R. 5 and 7. 

Applicant must prove that he has 
good subsisting vrini.a facie cause 
of action— 11 0. C. 67. 

0. XXXIV, R. 1. 

See 8. 85 T. P. Act. — 

0. XXXIV, R. 2. 

See S. 86.T. P. Act. 

O. XXXIV, R. 3. 

See S. 87 T. P. Act. 


0 XXXIV, R. R. 4, 5. 

Ooinpromise extending time fixed 
under preliminary decree — 14 O. C. 
147.— Preliminary decree combin- 
ed, in suit for sale of mortgaged 
property, and for recovery of balance 
due ou mortgage— Separate decree 
for recovery of balance due on 
mortgage— 1. O. L. J. 742— second 
clause of R. 4 can not over-ride the 
provisions of S. 98 T. P. Act. 18 I. 
0. 24-See Ss. 88 and 89 T. P. Act. 

O. XXXIV, R. 6.-S. 90, T. P. 

Act. 

Mortgage occupancy tenant ~De- 
cree for sale — Dismissal of applica- 
tion property not being saleable— Ap- 
plication for personal decree — 14 O. 
C. 62— See also 0. XXXIV, R. R. 
4, 5— Order treated as application 
under execution proceeding to which 
Art. 18 Limitation Act applies— 10 I. 
C. 21—6 0. 0. 114.— Right of decree- 
holder to balance due on 

mortgage witbiiW^rihging mortgag- 
ed property to 8ate-^34 1. C. 48.— Ab- 
andonment of olaim by mortgagee 
against property encumbered beyond 
its value, personal decree — 14 0. C. 
217.— Stamp necessary for appeal— 
18 O. C. 121.— Decree for sale of 
mortgaged property and personal 
decree— 17 O. C* 153. 

O. XXXIV, R. 14, S. 99 T. P. Act. 

Right of mortgagee to attach 
property before bringing it to sale— 
18 t 0. 201.-2. 0. L. J. 614— 
Simple money decree for rent of 
mortgaged property— Execution of 
decree by .mortgagee— Attachment 
of mortgaged property— judi^ 
cata--i, 0. L. J. 571. 

0, XXXVIII. 

Attachment Wfore judgment-— 
Same or different Courts— 18. 

0. xxx|^;r. 1. ^ 

Absence of regular attachment— 
Alienation in breach of temporiM^y 
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injunction— Effect of dismissal of I 
application— S. C- 295.— Removal 
of attachment on account of applica- 
tionbeing struck off— 8 0. C. 152.— 
Grant of temporary injunction— 
Stay of sale in execution— 25 I. C, 

9. 

O. XXXIX, R. 3. 

Granting injunction without 
notice to the opposite party illegal 
-n 0. C. 151. 

0. XL, R. R. 1-6. 

Order appealable- 1 O. C. 168.— 
Grounds for appointment— 16 O. 

C. 238. — Where Court refused to 
pass order for sale as property 
was Heavily encumbered, applica- 
tion for appointment not allowed. — 

10 0. C 268.— Copy of judgment 
not filed— Dismissal of appeal s. O. 

L. J. 209. 

0: XW, E: 1. 

An order rejeotirig*' rfemorandiim 
of appeal appealable. 3 O. C. 234 - 
applicability of— 16 0. C. 238 
* — S. D. 14 of 1913 —Application 
without schedule and verificition 11 

0. C* 19.— Grounds for second ap- 
peal S. C 268-8 O. C. 290.— O. 
XL1,R 11, C. P. C.-9 0. C. 32. 

O. XLI, R. R. 4, 33. 

Heirs not brought on record— 35 

1. C. 743. 

O. XLI, R. R. 5 and 6. 

Order appealable— 1. O. C. 102. 

See S. 145 C. P. C. 

O. XLI, R. 10. 

Security for costs— appeal— S. C. 
269 — rejecting appeal for fail- 
ure to iUrnisn seenrity for cost- 
appeal— 13 0. C.59.— 14 0.0. 40-16 
O. C. 264. 


O, XLI,R. n. 

Dismissal— Writing of judgment 
when appeal dismissed 9 O. C. 32 
and R 31— Appeal — Particulars in 
judgment, S. C. 108. 

O. XLI, R. 12. 

When applies— 11 O. C. 169.— R. 
R. 17, 19— Appeal— Dismissal in 
default on the adjourned date — Ap- 
peal treated as application for revi- 
sion— 8 O. C. 201- appellant absent 
— appeal dismissed — order bf dis- 
missal not stating appellant’s ab- 
sence as reasons for dismiss il — C>’OSS 
objection adjudicated upon on 
merits, illegality of— Order of dis- 
missal to be considered as one on 
preliminary point— Second appeal 
—Remand— Fresh proceedings— 25 
I. C. 916.— R. 20— Party in lower 
court not impleaded in appeal— Li- 
mitation for adding party in appeal 
—power of court to direct addition 
0 # parties in appeal— 18 0, C. 90. — 

22 Cross objection, right 

to file within one month— 5 O. C. 
235— Grounds — 7 0. C. 49— Cross 
objections maintainable only with 
respect to principal appeals— ]0 0. 
C. 214. — R.2G — Failure to take cross 
objection -4 O. L. J. lOl.-R. 27- 
Additional evidence admitted in ap- 
peal to discredit the evidence of a 

witness 16 0. C. 386. 

-R. 23-0. XLin, R. 1-Chal- 
lenging validity of remand order 
in second appeal— 9 O. C. 80-9 O. 
C. 235-9 O. C. 3G2-S. C. 90-1. 0. 
C. 172. — Power of Court to whom 
case returned to form opinion irre- 
spective of any finding arrived at 
by his predecessor— 14 0. C. 321.— 
Suit decided on a particular point 
—4 0. 0. 23.— In appeal from 
decree passed after rem:ind, appel- 
lant not allowed to reopen the deci- 
sion on which remand was made— 
lOO, C. 350.— Order of remand not a 
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Cnal order^l 0. C. 205-11 0. C. 
169— Eemand for decision after re- 
cording evidence of certain wit- 
nesses — New documentary evidence 
— Record of depositions of witnesses' 
M4S.C. 59.— R.26-~ Appellate Court’s 
^mission of, to fix time for filing 
4|)jections to findings of lower Court. 
—1 0. L. J. 681. — Finding return- 
ed by lower Appellate Court— High 
Court’s power to consider question * 
of fact — 13 O. C 352.— Additional | 
evidence — Substantial cause — S. C. I 
241, 0. P. J. 568— Grounds for ad- | 
raitting — 1 0. C. 199— Pov/er of 1 
Appellate Court to— 14 0. C- 3*27 j 
— Reason for such adinnsion — 
Proof of important point not suffi- 
cient reason— 15 0. C. 253— Ad- 
ditional evidence to discredit the 
evidence of witness— 16 0. C. 386.— 
Examination of documents and 
witnesses by Court of Appeal — 1. 
O. L. J, 57 — A.dmissibility in 
Appellate Court of documents re- , 
jected by lower Court— Fresh evi^ 
dence — Admissibility of document- 
ary evidence at late stage — Discre- 
tion of Court-27 I, C. 516.-R. 31 
—Judgment of Appellate Court- 
Procedure in recording it — 8 0. C. 

44 — 290 — 25 T. C. 596 (See also 8 
0. a 290)— 19 O. C; 319— Appeal 
against order of remand— Order of 
remand ^carried out — 15 O. C- 
33—43, — Power of Appellate Court 
to alter decree— Effect of failure to 
file cross objection — 4. 0. L. J. 
532. 

0. XLIII. 

See 0. XXlI, R, 3.— Appeal on 
merits— 13 0, C. 248.— Apf^al 
against'order refuging or accepting 
documentary evidence— 19 0. C. 
314.— Appeal against order of re- 
mand — Decision of first Court on 
remand no bar to appeal — 15 0. 0' 
33.— Order refusing to sanction ap* 
ppintment of receiver— not appeal- 


able — 1. 0. C. Sup. 21.— Order 
of Appellate Court returning plaint 
for amendment appealable— 2 O. C. 
5. — Order setting aside ex parte de- 
cree in a resumption suit, whether 
appealable— 34 I. C. 702. 

0. XLIY. 

Pauper appeal — Matters to be 
considered in determination of, 13 
O. C. 302. — Leave to appeal as pau- 
per — Refusal of, when open to revi- 
sion, 30 I. C. 8G=-2. 0. L. J. 254. 

0 XLV. 

R. 2— Meaning of ‘‘Substantial 
question of law ” 10 O. C. 808 — 5 
O. C. 168, 13 0. C. 59.-R. 3-~App- 
lication for leave to appeal to Privy 
Council —5 0. C. 168— Application 
by next friend — 4 0. 0. 98.— El. 5— 
Application for leave as to appeal, 
real or market value of subject mat- 
ter of suit — Effect of admission in 
pleadings— 30 i;,pi204. — R. 13 —Order 
prescribing manner and conditions, 
for execution of decree not a “ final 
decree ” or “ order S. C. 105.— 
R, 15— Appeal — Stay of execution 
—3 O. C. 243. 

O. XLVI. 

R. 1 — Reference by Deputy Com- 
missiouer — S. C. 72 — Conflicting rul- 
ings no sufficient ground— 15 O. C. 
380. — R. R. 6 and 7 — Jurisdiction 
of District Judge to refer 3 0.0. 20 

0. XLVII. 

R 1— Application filed before 
filing of appeal— 7 0. 0. 299—14 0.. 
C, 108.— Meaning of “ new and im- 
p^ortant evidence 5 Qv C. 59— 
Court fee on appeal, admission 
of application for review not to. 
be ohalleoged in appeal, '"7 0. 
C, 345.— R. R. 1 and 2— Review by 
another judge— 3 0.0, 316—363.— 
See O. IX, R, 13-9 O. C. 35^.-Ob- 
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jection to jurisdiction after deci- 
sion on merits— 3. O. L. J. 267.— 
R. R. 7 and 9 — Appeal against or. 
der admitting review— 12 0. C. 151- 
— Powers of Revenue Courts— 27 I 
0. 587—39 I. C. 147.— See applica 
tion. 

Sch. II. 

Meaning of “and in such case 
shall proceed with the suit,” 13 O. 
C. 341. 

Sch. II. 

Arbitration, Arbitrator, and 
Award. 

Sch. II (21) 

Certificate granted— 15 O. C* 55. 

Sch. II K. R. 318. 

See 9 I. C. 241. 

Sch. III. 

Saving period of limitation, 13 0. 
C. 303. 

Clog. 

On equity of redemption— Deeds 
of further charge on property pre- 
viously mortgaged— 8 0. C. 132— 
Dist. 8 O. C. 227 ( 232) -R. 2. O.L.J. 
60i.— Condition that the mortgagor 
should not be entitled to redeem with- 
in 20 years, 6 O.C. 167. 7 O.C. 11, 
10 0. C. 218. 16 O. C. 90-18 I. C. 
286.— Covenant for mortgage money, 
being paid up from the surplus 
profits— 13 0. C. 128.— Oonsoiida- 
tipn of mortgages— 6 0. C. 167—15 
O. C. 285 2. O. L. J. 601-16 O. 0. 
267—11 0. C. 248-17 O. C. 303—3. 
0. L. J. 643. — Redemption practi- 
cally impossible — 38 I. C. 454 — 
Doctrine explained— 20 0. 0. 07. — 
Fitter to equity of redemption. 2. 
0. U J. 601, 


Co-accused. 

Admissibility of confession a. 
gainst, 11 O. 0 328.— Retracted 

confession how far evidence against^ 
12 0. C. 418.— Remaining unwillini^ 
spectator of offence by accused, 

0. L J. 360 

Oo-defendaut. 

Decision between, when necos,sary 
— 12 O. C. 260 — Evidence of defen- 
dant not operative against, 1.0 L. 
J 447— Not oblaining opportun- 
ity as to cross-examination of defen- 
dant, 1. O. L. J. 447. 

Codicil 

Executed after Act I of 1869 — 
Proof of execution of 4 O. 0. 408. 
—See will. 

Coercion. 

Fraud and undue influence.— Proof 
of.— 1 0. C. 63, 15 0. C. 192.— See 
S. Ill Evidence Act and S. 15 Con- 
tract Act. 

i Company’s Act (VII of 19l3). 

S. 153— Meeting of creditors after 
Bank stopped payment. — 18 O. C. 
275, S. 171.- J ucisdictiou— maintain- 
ability of suit. — 3 0. L. J. 6 II.— Ar- 
rangement — acceptance by creditors 
not present at meetiug.— Mijority— 
4 O. L. J. 160. 

Compensation. 

Lease executed by guardi in— neg- 
ligence of guardian. — Consent of 
plaintiff to the construction of well. 
— 2 0. C. 233. ^Illegal enforcement 
of payment of nazrana, 8 0. C. 200, 
—No, for breach of contract in 
I mortgage deed, 2 O. C. 24, 10 O. 0. 
j 218.— Application to determine 

amount of. — R. A. R. 33.— For im- 
provement.— R. A. R. 20,-44,26 28, 
41, 5, 35.— For acts done for benefit 
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of another.— 6 0. C. 212.— For breach 
of implied contract between mort' 
gagor and mortgagee, suit for, 8 0. C. 
166,— For breach of covenant for 
title, 5 O. C. 78. — For improvements. 
-8 O. C. 13—12 ' a 164—24 I. C. 
381. —For lands allotted in partition 
5 O. 0. 140.— For Revenue paid by 
Lambardar on account of joint Lam- 
bardar^ 7. O. C. 14. —For use and oc- 
cupation of land. — 12 O. C. 140. — 
5 0. 0. 222 , 9 O. C. 362-296, 10 1. 
C. 2. — For wrongful sale of timber, 
limitation. 3 0. C. 340.— Suit for, 
against Railway administration, 5 
O. C. 153. -See Mortgage, 12 I. C. 
407.— In respect of what period to 
be allowed.— 2 O. L. J. 735. — Pecu- 
niary damage must be such as can 
not be met by 15 O, C. 170.— Posses- 
sion of land by demolition^of house 
11 0. C. 45,— Reasonable assessment 
of 2 O. L. J. 402.— .Reasonable for 
work done, 2 O. L. J. 332.— Suit for 
31 I. C. 447.— Suit for, loss resulting 
from an injunction, 13 0. 0. 357.— 
In respect of sir land, 10 0. C. 43.— 
On account of illegal ejectment, 2 
0. L. J. 735.— See ‘‘Damage.^’ 

Complaint. 

Discharge without making any in- 
vestigation 17 O. C. 273.— -No deci- 
sion on merits 1 O. L. J. 487.— Fresh. 
—17 0. C. 18.— Order for further 
inquiry— Notice to accused not neces- 
sary.— 11 0. C. 261.— Second, inqui^ 
into the same charge on a— 17 0. ( 5 . 
273.-— Withdrawal of, on execution 
of bond, 1 O. L. J 553 — Of person 
not affected, 20 l. C. 233. 

Compound 

See Intere8t.-20 1. C, 667^11 0. 
0, 126-307—10 O. C. 92, 69. 

Compromise. 

Agreement to continue in posses- 
sion of holding as long as certain 
amount of rent paid - Rights not ex- 


tended to heirs of tenant. — 24 I. 0. 
789.— Construction of—Rule of in- 
terpretation.— 12 t C. 413.— Operat- 
ed as res judicata 2 0. C. 28, 112, 7 
0. G. 169. —Operated as estoppel, 8 
O. C. 143. — Leave to guardian be- 
fore finally accepting, 2 0. C. 67.— 
Court could pass decree on, so far as 
it related to the suit, 2 0. C. 330. — 
By guardian without leave of Court. 
—Suit for possession by minor— li- 
mitation. 8 O. C. 191. — Certain sti- 
pulation not embodied in decree. — 4 
O. C. 78. — Petition or pleading A ven 
effect to.-6 O. C. 362—7 O. 0. 181. - 
Filed before a Revenue Court gmng 
right of pre-emption, 13 O. C. 2fl. — 
In Court; 31 1. C. 449. — Manager 
competent to enter into, 1 O. L. J. 
456.— See agreement.— 17 0. C. 213. 
—In Settlement Court not equivalent 
to a mortgage, 10 0. G, 17. — To the 
detriment of minor’s interest, 16 0. 
C. 247. — Abandonment of disputed 
claim, whether constitutes valid 
consideration, 20 I. C. 429.— By next 
friend without leave of Court, 2 0. 
C. 45— F 6 O. C. 175 (179). -Proof 
when compromise, to which minor 
was party, is challenged.— 16 0. C. 
247, 9 O. C. 219—34 Cal 83. -Leave, 
no inference of, in the absence of 
direct evidence. — 10 0. C. 321. — 
Leave for sanction in express terms 
not necessary.— 14 I. C. 6.— Pro- 
cedure when one of the parties obi 
jects to its being recorded by Court. 
—5 0. C. 49.— Decree passed in, 
valid, until set aside, 5 0. C. 9. — 
Petition, stating that matter had 
been compromised could not be said 
to contain terms of contract between 
the parties.— 1 O. C. 801.— Power of 
Court of Wards to enter into.— S. C. 
200.— See condition in restraint of 
alienation, 14 0. C. 189 — Minor- 
Suit to set aside 0, p. J. 922 — 3 0. 
C. 84.— Construction of deed of. 
estoppel burden of proof.— 0. P, J. 
158.— As basis of decree. — 0. P. J, 
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846.- Construction of 0. P. J. 628 — lower Court — 0. P. J. 592.— See 
12 I. C. 413. — Court’s decree passed Oiidh Estates Act,0. P. J. 649. — See 


on, effect of 0. P. J 864.— Petition 
filed in mutation proceeding.— 
Whether registration obligatory, 19 
O. C. T5-See 27 I. C. 97; 18 O. C. 
51 ; 2 O. L. J. 67-39 I. C. 545 - Ih 
O. C. 241-14 T. C. 29-4 O. 0. 78. 
— Power of Court to introduce new 
terms, 9 I. C. 426. — Appeal.— 9 O. C. 
365. — Binding effect oi, 2 0. L. J. 
228.- Decr^, based on, when can be 
set aside 22 I. C. 923.— Decree pas. 
sed upon, 13 O. C. 98.— Interpre- 
tation of, 1 0. JL. J. 421, 246, — 
Duty of Court in sanction of, 11 
.1. C. 105. — By next friend of 
minor 11 I. C- 105.— Finality of 
9 0. C. 365.— Grounds of avoiding, 
fraud or undue influence, 1 O. L. 
J. 456.— Maintainability of suit for 
redemption in the absence of breach 
of 15 O. C. 285, — Maintainability 
of suit for pre-emption on decree 
passed on 10 0. C. 374.— Petition 
of, in mutation case relied on as 
family arrangement.— 18 0. C. 51.— 
Katification of, after attaining ma- 
jority, 18 O. C. 95. — Right of mi- 
nor to challenge, 11 I. C. 105.— Be- 
tween mortgagee and his transferee, 
binding on the heirs, 20 1. C. 61.— 
By complainant and accused.— 17 

O. C. 92. — Entered into by minors’ 
'lather.— 2 0. L. J. 228. — Extending 
'fee for payment, 14 0. 0. 147.— See 

Guardian ” and Minor,” “ Ap- 
peal.” 

Concurrent Rudingi^ of facts. 

See Dower. -0. P. J. 58.— Point 
in appeal taken for the first time 
before the Privy Council, but not 
permitted.— O. P. J. 140. — Right of 
redemption. — Burden of proof.— O. 

P. J. 108.— See Sub- Settlement, O. 
P. J. 353.— See Fraud.— 0. P. J. 
456.-^See confiscation, O. P. J. 493. 
•^Razinamah^O, P. J. 512,— Though 
part of evidence not considered by 


Privy Council, U. P. J. 897. — See 
Oudh Land Revenue Act, O. P. J. 
923, — Privy Council not disturbing, 
0. P. J. 1040. — But on different 
grounds. 0. P. J. 899. 

Condition. 

Restraining alienation, 10 O. C* 
136-4 0. C. 163 14—0. C. 163—14 
0. C. 189-25 I. C. 743-34 I. C. 
553—15 O. C. 345. —Subsequent 
subjecting right of redemption— 15 
O. C. 285. — One sided in a mortgage 
deed, 2 O. L.- J. 1. — Jurisdiction, 
17 O. C. 224. — Imposed on permis- 
sion to bid, 16 0. C. 86.— Necessary 
for Appointment of guardian ad 
litem , — 10 O. C. 321 For appoint- 

ment of a receiver.— 10 0. 0. 268.— 
See S. 15, 16 Contract Act. 

ConfcBslon. 

See S. S. 24, 25, 26, 27, 30, >1, 
164, 342 Cr. P. C.-By accused 
while in custody of Police.— S. C. 
81. -^Retracted confession, evidence 
against co-accused, 12 O. C 418— 
12LC. 513.-S. C. 98-11 O. C. 
328. — Made to a person not police 
officer and when accused not in 
police custody— 8 0. C. 395. Made 
before prosecution witnesses out 
of Court and not recorded by Ma- 
gistrate, 1 0. L. J. 200.— Made to 
Police officer.— 5 O. C. 321.— Not 
recorded in the language of accused, 
S. C. 277-10 0. C. 112; -Record- 
ing of, by Magistrate— Power to 
put questions— Inspection of scene 
of occurrence. Additional state- 
ment by confessing accused, 20 
O. C. 136.— Corroboration of, 4 0. 
C. 69-F. 6 O. C. 204 (209)— Diss. 
11 0. C. 328, R. 12 O, G. 418-12 I. 
C. 513-1 O. C. Sup. 13. -Use of- 
S. C. 153,— Record of— S. 0. 102. — 
Of po-accused, conviction resting 
up5)]^-^stat6ment i&ade by accused 
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— G 0. C. 204.— Care necessary in 
recording of, — 1 O. L. J. 407.— Ma> 
gistrate’s satisfaction as to volun*^ 
tariness of.— 1 O. L. J. 407.— State- 
ment in, inconsistent with medical 
evidence. — 1 O. L. J. 407.— Disagree- 
ing with other evidence, when to be 
ignored.— 2 O. L. J. 468 —Made to 
some person in presence of police 
officer.— 1 0 L. J. G8G— Of accus- 
ed, 13 0. C. 243.— Of judgment.— 

1 0. L. J. 490. 

Consent. 

By common treatment of party 
wali, 15 I. C. 270 - Effect of with- 
drawal of — 1 O L. J. 574 — Element 
necessary to prove. — 18 I. C. 289. — 
Implied in planting of trees - S. D 
7 of 1912 - Impossibility of landlord 
to have given, 1 (). L. J. 674. — Suit | 
for removal of building. — 11 O. C. 
355.— Given during last illness, 14 O. 

C. 49. — Of all joint mortgagees to a 
valid discharge, 14 0, C. 45.- Of 
parties about jurisdiction 2 O. L. J. | 
321. — Of reversioners 14 0. C. 170 — | 
9 0 0. 104-11 0. C. 78-18 1. C. I 
289.— To transfers— attestation of 
deed —1 O. L. J 225. 

Confeideration, 

Decree on, execution not proved, 0 
O. 0. 16. — Onus of payment when 
execution admitted, 9 O. C. 315, — 
Eesistance by third party, 2 0. C. 
149-7 0. C. 181 (183) -8 0. C. 155 
-16 0. C. 136—21 I. C. 8-14 0. C. I 
139,-Of bond, 9 Cal. 439.— Of 
promissory note, burden of proof— 5 
0. C. 30.— 17 I. 0. 307.— Past bene- 
fits, no sale. — 7 O. C. 31.— Suit for 
recovery of a portion of- 8 0. C 
283-9 O. C. 308.— Want of— 2 O. 
C, 149-3 0. C. 181 (183) -2 O. L. 

J. P. J. 865—21 I. C. 8, sai- 
ls O. 0. 272-27 I. C. 581.- Inade- 
quacy of — 0. P. J. 46. — Partly for 
legal necessity, decree on payment 
of— O, P. J. 9.36,— Alienation for, 12 


I I. C. 401.— Burden of proof 15 O. C. 
! 58, 9 O. 0 196. — Definition of 15 O. 
C. 314,— Forbearance to prosecute 
appeals, 15 O. C. 314.— Presumption 
as to receipt of 14 1. C. 136.— Where 
portion left in the hands of the 
mortgagee.— 14 I. C* 136_Question 
as to payment of, 21 I. C. 554. — Re- 
ceipt of admission — 21 I. C. 8.— 
Sale, right of mortgagee to question 
payment of — 21 I. C. 8.— Transfer 
not in good faith though with, 11 0. 
C. 197. — Abandonment or compro- 
mise of disputed claim, 20 I. C. 429. 
— Money left with transferee. — 1 O. 
L. J. 475.- Payment of portion of 
— 2 (). L. J. 488 — Of Mha hil eioaz^ 
2 O. L. J. 758. — Plea of failure of 
by third party.— 8 0. C* 155.— Plea 
as to non-receipt of, recital as to re- 
ceipt of 15 O. C. 58-3 O. L. J. 473. 

Construction. 

Dcc'd of (ruat of 1839 — “heirs” 
explained — Interpretation of later 
d<^ed by the help of former deed— 8 
O. C 270-24 I.C. 73—1 0. L. J. 204 
Of one document in light of other 
—18 1 C. 461—1 0. L. J. 204.— Use 
of wordvS “always” or “for ever’" 23 
All. 324. — Of Government order — 

! 24 All. 1. — Use of the words “pro- 
1 priclor ” and “for ever’’ — 23 All. 
194 —Of agreement 20 Cal. 45.— Of 
agreement entered into before an 
Act. 7 O. C. 116.— Of ambiguous 
order— 6 O. C 351. — Of an Act. 
marginal notes— 7 O. C. 248.— Or 
appellate decree merely dismissing 
appeal— 5 O. C. 35.— Of award 23 
Cal. 838.— Of contract guaranteeing 
conduct of person employed as agent 
12 Cal. 143.-Of clecree-6 O. C. 
239-S. C. 283—2 0. L. J. 269—12 
O. C. 293-15 O. C. 99—14 O. C. 
100.— Of decree — Decree of Appel- 
late Court affirming and adopting 
part or whole of decree of lower 
Court— 5 O. C. 373.— Of decree — 12 
0. 0. 293—28 1. C. 307-14 0. C. 
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6j33t>. — Of deed i O. C. 6 — Oral gift 
by Taluqdar 0. P. J. 999. — ‘‘ Pro- 
prietor/’ and *^For ever’’ meaning 
of O. P. J. 733. — Of document S. C. 
lo5, 215— Inconsistent passages in a 
document 4 0. C. 387. - Of deed of 
compromise — O. P. J. 480.— Of gift 
13 Cal. 401.— Of hypothecation bond 
1 O. C. 191. — Of instrument of 
mortgage — IL Cal 237. — Condition 
in lease raising presumption of per- 
petuity— 4 O. C. 139.— Of lease for 
life-8 O. C 104-12 0 C. ]()1-21 
1 C 331 — See 25 All. L — Grant for 
maintenance in perpetuity— 7 O. 
90-12 [. (;. 324-13 O.C 332— 18 ()• 
108.— Of mortgage deed— 20 Cal i 
395—3 O.C. 105-9 O C. 292-10 0. 

0. 103.50. G Jao, 280-0, P. eJ, TlS, 
928-110 U||120,323 -Of prornis 
sory note. See Negotiable Instrument 
Act S 4j 4 O. C. 318 — Of nmnah 
disposingof estate with word nashui 
had mslin — 14 Cal. -90, O. P J. 
512—158, — ‘‘Issue and heirs” — Pen- 
sion in perpetuity 0. 1\ J. 583.— Of 
Revenue Court decree by Civil Court 
— 7 O.C. 372. — Of sale deed — 2 0.0. 
330.-Of Sanad-^ O C 250,-Of 
Settlement Court decree— S. C. 282, 
—0 O C. 94—7 O. C. 265—23 I. C 
231-5 (). C. 118.— 1 O. C. 289-34 

1. C. 353.— Of special agreement— ! 
S. 1). 3 of 1903-10 O. C. 130. -Of | 
Statute — 5 O. C. 2!i0— 7 O. C 254 — 

3 O. C. 325.— Of the term ^^havklmv 
dar — 1 O. C. Sup. 49 — Of the 
word ‘‘ issue”— 17 Cal. 234. — Mean- 
ing of “ Aulad plsard' and “ Aulad 
dxikhtari:'—^0, C. 132 -3 O. C. 258 
— 1 O. L. J. 470. — Rules of Practice 
0 P. J. 993.— Power of appointment 
given under the will — “Heir’’ mean- 
ing of 15 O. C. 270.— Of a docu- 
ment.— Non-testamentary — Family 
arrangement.— O. P. J. 1018, 1072. 
Rules of, 0. P. J. 1068, 474.-Of the 
sections of an Act. — Admissibility 
of the proceedings of Legislative 
Council— 13 0. 0. 55.— Of document 


containing two clauses, one repug- 
nant to the other. — 14 0. C. 139. — 
Of document. — Interpretation of 
sale deed— Plots omitted inadver- 
tently— 34 1. C. 390, — Of decree — 
Mortgage or charge — 10 (). C. 17— 
2 O. L. J 500. — Usufructuary rnort- 
! gage deed. ~ Meaning aiMaUjazavl 
I — 4 O. L. J 148 — ()f award — 1 O. 

* L J. 159-17 0. C. 33—22 1. C 129 
— Of bye laws of Village Co-opera- 
tive Bank — IS () C. 157. — Of com- 
promise — 12 J. C 413. — 1)1* deed — 
13 () C. 172—21 1 C 250—01’ 
document — IS O C 10—11 (). C 
41—1 (). L J. 591—2 O L J. 402 
—2 (). L J. 007-18 I. C. 401—1 
O h J. 703—18 I. C 127—12 O. C 
97 — 275. — Of document see condi- 
tion in restraint of alienation. — Of 
document — Sale of share, exclusively 
‘‘N//* bi/a /a</r/ii '' — Covenant to pay 
rent when assessed — 15 () 25 — 

Of document as a whole — 14 O. C 
1S9— Of Hindu will— 9 0. C. 119. 
— Of will by tenant without permis- 
sion — 15 0 C, 170 — See Wajib-ul- 
arz. — Sec Will — 

Consolidation of inortgagos.— 
See Clog 
(’onslracti\ e. 

Knowledge of principal — 3 () C. 
55 — Or actual delivery by donoi-~ 
20 I C. 28(5—1 (). L 4. 133—13 
O. C 309, 347 — See ‘‘J\).ssession/’ 

Contentions 

See Lis pendens' 

Contract. 

See Mahabrahrnani,— Ailirmative 
and restrictive 6 0. C. 184.— Ik’- 
tween mortgagee, and mortgagor of 
occupancy holding, S. J) 5 of 1901.— 
Between plaintilf and third party, 
7 O. C. 181—9 O. C. 97-11 0. C. 
1-15 O. C. 49 5 O. C. 235.— Breach 
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of-l O. 0.270-3 0. C 22-7 0. 

0. 116 (P. C.)-2 O 0. 25-S. 0. 
128—15 I. C. 526-5 O C 403, 400— 
Breicli of — Choice of remedy with 
person affected 20 I 0. 783. — By 
lisqualiiied prop< ierop, 4 O. C. 28 
-5 O. 0. 2 )6-0 0. 0. 18 —8 O. 

0 210-14 0. C.144-15 0. 0.67.- 
For sile of property, 2 O. 0. 7, 140 
— 5 0, 0, 17.— implied for main- 
tenance of Ghaukldar^l O. C 35, — 
Incomplete — S. 0. 204 — In writing 
and registered, limitation — S. C. 
128, — \Iade by proprietor daring 
term of annalnient of settlement, 
effect of — 5 O. G. 30. — Made in 
course of partition proceedings, 5 
O. 0.140.— Of dower, S 0. 96.— For 
sale— Broach of,— E irnest money — 
Forfeiture of — 19 All. 489 — 23 B 56 
-33 All. 166, 33 M. 375.— Of service 
between master and his domestic 
servant, 8. 0.107.— Penal S. C. 

168. — Respecting minor’s estate — 
See ‘^0 lardian’’ and minor. — Revo- 
cation of— 3 O. 0. 195—6 O. 0. 16 
—7 O. 0. 166-11 0, C. 152, 21 1. C. 
19^. — Suit to enforce registration 
S. C. 62. — To procure wife — 2 0. 0 
365. — To supply funds for carrying 
on litigation, 2 O. C. 149 — S 0. C 
155 (P. G.)-10 O. C. 173 178)— 14 

0. C. 139—16 0, 0. 136-21 I, n 8.— 
Void, 1 O. 0. 78-5 O. 0. 193-30 

1. C. 261— Which has becomoimpos- 
sible to perform— 17 Cal, 432.— En- 
forcement of, by one not party to it 
— 5 O. C. 235. — Undue influence— O. 
P. J . 613, 923, 984. — D ingerons arti - 
cles, installation of Duty to take 
precaution— Liability— proof— 5 
I. 0. 64.— Alleged, not proved— 2. 
0. L. J. 332.— Continuing breach of 
S. D. 2 of 1914. — Failure to comply 
with, reasonable time for execution 
of order, 12 I. C- 339. — Essence of — 
17 0. C. 218, — See S 39 Contract 
Act. — Vcknowledgment evidencing 
fresh, 11 O. 0. 152. — Implied -1. 0. 
h S 147-8 0 C. 166.-Join^, ef^ 


feet of alteration of position 16 
O. C. ‘285. — Mortgagee's to 

perform his own part of, 11 0.0. 
89 — 10 0. 0. 69.— Personal to pay 
mortgage money, 12 0. 0. 275. — ^Re- 
vocible, breach of — 20 I. 0. 783. — 

Special — S. D. 7 of 1912 Meaning 

of special -11 0. C, 75.— Time of 
del very - 3 O. C. 143. Whether 
can create right of pre-emption. — 

2. 0. L. J 289. — By under proprie- 
tor wirh superior proprielor to pay 
Pd^^trurl vik'^ 9 O. Q. 63 — 6 O. C. 
299, 41 O. C. 0 4. —Debt for family 

1) tHnies>^, manager’s power to — 18 
O. 0. 81-.— To convey property after 
decree in lieu of expenses of litiga- 
tion — U O. C. 139. — Forbidden by 
law, 10 0. C. 243.— Not to claim ex- 
proprietary ng'its, 10#). 0. 43- 
Of mirriago b/, sick man, 16 0. C. 
32). — Personally with manager, 14 

0. 0. 127.~-Rite of interest, 1. O. 
L. J 514. — To uidernriify— 15 O. C. 

2) — To lend money — specific per- 
formance of, 11 0 0. 217.— To re- 
sume grove by portion -0 O. C. 
109— To sell property liable to 
pre-emption, if complete — 10 O. C, 
273, — To transfer immoveable pro- 
perty, 10 0. C. 218. — T’o treat ac- 
ceptor as surety, 13 O. C. 205.— 
OvvU’-ruled bylaw as to resumption 

1. 0. L. J. 325 . — To make Testamen- 
tary dispodtion, 9 0. C. 55.— See 
agreement. 

Contract Act. 

S.2(d) 

0 onsIdeiMtion— Forbearance to 

pr3i3C'ite appeal— 15 O. 0. 314. 

S. 11. 

Sale lo minor — validity of— 18 
0. C. 115. 

S. 12. 

Unsoundness of mind— 27 All 1, 
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S. 

Coerci^ii— Duress— Proof of coer- 
cion-mere threat to brin/ 2 : criminal 
charge— 15 0. C. 192—1. O. C, 63. 

S. 16. 

Undue influence — Ratification of 
contract— 5 O. C. 256 — 9 O. C. 188 
8 0..C. 2I0.-7 A.L. J. 655-11 O. 

Q 295—19 O. C. 300.— Money; ad- 
vanced under pressing necessity — 

8 O. C. 193. —Promissory note — con. 
sideration for, burden of proof 
—17. I. C. 309, 5 O. C. 307 -Neces- 
sary condiiion of undue influence, 11 
0. C. 295.— Disqualified proprietor 

0. P. G. 934 Interest —high rate 

of, 22 I. C.— 129— 9 0. C. 188- Debt 
borrowed under arrest for payment 
of Government revenue— O I. C. 
203— Money lent to helpless widow 
to establish right to maintenance, G. 

1. C« 439— presumption where the 
lender is in a position to dominate 
the will of the borrower, 6 1, C. 
572—7 All.-L J. 055-10 L C. 14, 37 
—12 O. C. 300—5 I. C. 480. 

SS. 10 and 17. 

See Gift 23 Cjl 15. 

SS. 16, 19 and 23, 

Contract by undue influence but 
benefit received by defendant 5, 0. C. 
256 — See Oudh Land Revenue Act. 
SS. 173, 174 9 0 C. 188. 

SS. 23 and 24. ! 

Agreement by tenant to pay 
enhanced rent, 1 O. C. 78—5 O. ! 
193—30 I. G- 261.— Condition for- 
bidding transfer contained in the 
settlement decree— 14 O. C. 144 — 
Distinction between restrictions on 1 
transfers imposed by the Legi.sla- 
ture and restrictions imposed by j 

contract or decree, 15 O. C. 67 | 

Agreement that if judgment-debtor 
did not appeal against the decree 
0b respondent would not execute 
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it, 5 O. C. 217.— Agreements to stifle 
prosecution in respect of offence of 
public nature— 17 O C. 213 — Lease 
for farm and sale of drugs — Agree- 
ment by lessee to transfer portion 
of profits or losses resulting from 
lease — 17 O. C. 193 — Barred debt 
— Consideration, 21 I. C. 09.— Ag- 
reement to advance money for liti- 
gation— Consideration — Public po- 
licy— 8 I. C. 500— Right of judg- 
ment-debtor to challenge decree in 
execution proceedings 14 I. C. 29 — 4. 
O..C 78, G O. C 3G2.— See S. S. 92, 
94 Evidence Act 21 1. C. ^)^--Qal)za' 
darf without right of transfer. — 14 
O. C. 144. — See Champerty 8 J, C. 
500. — See Contract, disqualified pro- 
prietor.— Pleader advancing money 
to client on mortgage — 19 O." C. 
60 — 20 O. C. 67.” See Agreement. 

S, 24 

ElFect of one of several unlawful 
considerations. 39 I. C 540. 

SS. 38, 45. 

Release of mortgage debt — 2. O, 
L J. 361. 

SS. 39, 53. 

Refusal of mortgagee to advance 
money— Suit for cancidment of 
moitgjige, S. C. 280. 

SS. 39, 49, 99 

Refusal to take delivery of all the 
goods -Damage.^, 10 1. C* 18. 

SS. 39, 54. 

Suit to recover niorlgago money 
not a suit for specific performance, 

100 . C. 09. 

SS. 41, 69 and 70. 

Vendor and purchaser— Whole- 
sale price not paid— Sale pre-empt- 
ed — 5^endor paid by pre emptor — 
Discharge of lion by payment made 
by person, 16 0. 0. 1. 
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S. 53. 

See Specific Relief Act, S. S. 35 
and 30. 

S. 55. 

See Mortgage~-4. O. L. J. 334. 

S. 50. 

See Contract— 17 Cal. 432 (P. C.) 
— Contract impossible of perform- 
ance, damages for breach (). P. J. 
589. 

S. 03. 

See S. 68 Evidence Act 20, T. C. 
544. 

S, S. 64, 05, and 125. 

Transfer of minor’s property by 
one who is not guardian — Ratifica- 
tionjl O. C. l.-SeeS. 68. T. P. 
Act, 

S. 08. 

Suit for money advanced to nfinor 
— Registered bond executed by guar- 
dian, Limitation— 10 O.C. 38. 

S. 60 and 70. , 

Suit ior arrears paid by mort- 
gagee — 4 O. C. 369— Applies to the 
case of co-suretios as well as to the 
case of joint promisors— Limitation 
— Right of suit for contribution, 13, 
O. C. 23,— Purchaser’s liability to 
arrears of Government revenue, 11 
O. C. 279.— Suit against reversion- 
ary heir for recovery of money paid 
to redeem mortgage of his prede- 
cessor in title — 6 0. C. 212. Re- 
imbursementof person paying money 
due by another, 7 0. C. 146-11 T. C. 
227. — Payment of revenue by puisne 
mortgagee, on behalf of first mort- 
gagee, 7 O. C. 146—4 O. L. J. 514 — 
See Contribution— 3 0. L. J. 494 — 
Vendor and Purchaser — 17 I. C. 
288.— See Contract— 30 I. C. 223. 

S. 73. 

Arrears of rent— Breach of Con* 
tract— Damages— Interest— 1 O. C. 


270-7 O. C. 116 (P. C.)-Not ap- 
plicable to a case under S. 108 (15) 
Oudh Rent Act, 6 O. C. 89 — 6 O. C. 
346 (349)— 9 I. C. 221. -Liability 
to pay interest either by way of 
damages or under the Interest Act 
-12 0. C. 140-0. P. J. 847. -See 
Oudh Rent Act,S.14l, 21 I. C. 82.— 
See Interest. 

S. 74. 

Stipulation for payment oideorha 
— 10 0. C. 214. — Commission agreed 
to be paid to mortgagee, 2 0. L. J. 
402. — Deid of further charge execu- 
ted by one only, 20 I, C, 667.— See. 
Interest. 

^ S. 78. 

Pre-emption— 1 O. C. 75—3 O. C. 

no. 

S. 91. 

Non-receipt of goods purchased — 
Measure of damages — 38 I. C. 404— 
3 0. L. J. 737. 

S. 127. 

Absence of consideration, 33 I. C. 
732. 

SS. 120, 139. 

Suit against surety alone. A. W. 

N. 1882, p. 132—1886 p. 300. 

S. 185. 

Agreement to avoid the effect of 

O. P. J. 744-23 All. 137.— Surety 
discharged by giving time to prin- 
cipal judgment debtor 9 0. C. 28. 

S. 209. 

See Oudh Rent Act S. 103 (5). 
291. 0. 679, 

S, 229. 

See Lease — 25 All. 1.— 

Gontrlbation. 

See S. S. 55, 82, 95, T. P. Act. 
Redemption by one of the* parties 
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— Claim against pari transferee of 
inortgagedproperty— Party implead- 
ed as owner found to be trespasser 
—34 I. C. 307.— Between persons 
equally liable — 11 O. C. 279. — Doc- 
Irine of, 16 O. C. 285.- Right of 
original creditor time barred at the 
lime of, 16 0. C. 285. — Of Revenue, 
suit by one co-sharer against other 
co-sharers for, 3 0. C. 808.— Right to, 
for costs— 21 Cal. 496—10 O. C. 108, 
18 0. 0. 840. — Right of defendant 
inter se — 2 O. C. 303.— Right to sue 
when accrues, limitation— 13 O. C. 
28. — Satisfaction of deed by one 
joint executant — Suit on deed 
against one of joint executant— 3. 
O. L. J. 447. — Suit for— Agreement 
to contribute — Execution of fresh 
security, whether amounts to pay- 
ment— 19 O. C. 44. 

Co-operative Societies Act 
. (II of 1912.) ^ 

Debts due to a village Bank by 
one of its members— Liability of 
successor in interest — Construction 
of bye-la'^s — 18 O, 0. 157— S. 42 
(2) and (6) Jurisdiction — Fee cer- 
tificate, 4 0. L. J. 583. 

Co-owner, 

Injunction — Sole occupation of 
part of joint property by one— 5 
O. C. 171.— See also-2G All. 588— 
27 All. 88.-28 All. 161—18 Cal. 10. 
Demolition of building constructed 
by one only— 7 O. C. 336, 362— 
8 Cal. 708, 14 Cal. 236, 30 Cal. 901 
—See ‘‘Building.’^ 

Cosharer. 

See Co*owner. 

Costs. 

And interest, decree for— Liabil- 
ity of son— 4 O. C. 93.— In redemp- 
tion suits— 4 O. C. 347.— Of appli- 
cation to High Court to revise pro- 
ceedings under S, 145 Cr. P. C. S, C, 


' 22r.-Second appeal S. C., 55—6 O. 
C. 39, 52.-7 0. C. 49«-80. C.251.— 
To be set off— Pre emption suit, 3 0. 
C. 323-6 O. C. 24.— See S. 145, 
Oudh Rent Act— 1 O. C. I41.-See 
Fvidence — 16 Cal. 62 (P. C.) — Ap- 
peal as to, Court fees extra— 6 0. 
C 135-12 O. C. I71.-See Will-O. 
P. J. 544. — See Construction P. 
J. 588.— How to apportion — lO. C. 
190. — The Court of Small Causes 
dismissing the suit as not cognizable 
ought not to order the plaintiff to- 
pay costs, 19 O, C. 236.— Inpre-emp-^ 
tion suits decided by drawing of lots 
—5 O. C. 309. — Interest on — 2 O. 
C. 37-3 O. C. 129-1 O. L. J. 544.— 
Of the suit in the decree for fore- 
closure treated as part of considera- 
tion, 2 O. C. 103-3 0. C. 184 (190) 
—1 O. L. J. 470. — Mortgagee entitled 
to, when exact amount not tender- 
ed— 6. O.C. 135— Appeal praying for 
distinct reliefs as to— 12 0. C. 171, 
I:i0-13 0. C. 62-15 I. C. 746— 

1 16 O. C. 354— Not allowed to party 
I who acts wrongfully — 7 0. C. 213. — 

I Of suit for enhancement of rent, 

I liability of co-sharers*to lanihardar 
for, 5 O. C. 298 —Ordered to be paid 
for adjournment, 6 O. C, 41— Plain- 
tiffs— Question as to', referred in ar- 
bitration by agent of judgment-deb- 
tor without power to refer, 8 O. C. 
263.— Disallowed to the successful 
party for having raised a false case— 
O. P. J. 114.— To be deposited in the 
i registry of the Privy Council 0. P. J, 
42.— Refusal of deposit by mortgagee 
i 4 O. C. 387— Security for— S. C, 269. 

1 —Of Funeral against decree-holder’e 
claim for mesne profits— S. C. 258. 
Pleader's fee— Suit withdrawn-* 
5 1. C. 121. — Court fee paid or with* 
drawn part of claim, 231. G. 231. 
—See S. 100 C. P. C. eta, Mortgage, 
—Discretion of Court— 32 I. C. 291 
—2 O. L. J. 502-10 O. C. 65—6 O, 
C. 39, 52-~8 0. C. 251.— Death of 
friend of minor plaintiff — 
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of next friend’s estate for, 
20 0 . C. 801. Of collection, right 
as td haq lamhardftKl independent of 
—1 0 . L. J. 156— Of improvement — 
Pre-emption, 10 O.C. 49.— -Of stamp 
paper req u i red for gale deed — 1 0 O. 
0 . 49. — Court fee when payable on 
— 12 O. C. 171. — Different Judg- 
ments abodt, 10 O. 0. 65 — Right of 
contribution as to — 10 0 . C. 108.— 
Separate applications for execution 
of decree as to. and as to inesao 
"profits, 2 0 . L. J. 327— when defen- 
dant hot entitled to, 2 O. L. J. 402. 
— When can be questioned in appeal, 
1 0 . L. J. 156.-7rAwarded to judg- 
ment-debtor, 24 I. C. 370.— For ad- 
journment., plaintiff’s failure to pay, 
order as to dismissal, 3 0. L. J. 167. — 
Of collection^ reasonable to be allow- 
ed, 1 0 L. J. 184.— Of proceedings 
under S. S, 146, 147 Or. i^ Code. 13 
O. C. 66. —Recoverable undefc* S. Oq 
T. P. Act, 11 O, 0. 377. 

Court Fees, 

Ad valorem, revision for order to 
pay. — 5 0 . C. 319. — Appeal, memo- 
randum of, 3 O. C. 164. — In suits for 
arrears of rent. — R A. R. 37 — Extra, 
appeal as to costs — 6 O.C. 135 — 12 
0. C. 171. — How calculated when 
appellant seeks to escape payment 
of a sum decreed and to recover a 
sum from respondent. — 7 O. C. 345. 
— In appeals in pre ernption cases, 2 
0 . c. 87-9 0 . a 153-16 0 . C 354. 
— In suits to contest notice of eject- 
ment, R. A R. No 38.— In suits to 
redeem property subject tomorethtin 
one deed of mortgage. — 7 0 . C. 152 
—11 0 . C 173. — Of mesne profits 
accruing after institution of suit, 6 
0. C. 351 — Once paid, appeal by 
co-defendant, 3 0. C. 164 — Order of 
Court to nhake up deficiency of, 4 0. 
C. 108 — Partition — appeal — 6 0. C. 
312. — Payable on notice issued 
against heir of deceased tenant — S. D. 
I of 1900.— Payment Of, by pauger 


' subsequent to filing of his application 
4 0. C 250. — plea as to insufficiency 
of — value of allegations in plaint — 
30 I. C. 73.— Amount of, payable on 
appeal — Redemption of usufructuary 
mortgage — 301. C. 322. — Ad valorem 
fee — appeal, 18 O C. 114 —See 
Damages, 15 I. C. 526 — Additional 
not paid, 2 O. L J. 549. — Can sub- 
sequently be declared to be inade- 
quate, 1 O. L. J. 281. — Payability of, 
15 I. C. 746.— Proper to be paid on 
plaint, 1 O. L. J. 281 —Suit for 
possession and also for redemption 
— Redemp ion ordered on payment 
of particular sum — \ppoal — Court 
fee payable— 15 L C. 746. — Libels, 
date of preseutationp of plaint or 
application not coinciding with that 
oil which are purchased, 1 O. L. J. 
223. — See costs — On memoran I urn 
of appeal, how computed — 9 O. C. 
153. — Payable on appeal, 12 (). C. 
130. — Pliable on appeal . denying 
plaintiff's right of redemption and 
claiming amount due on a deed of 
further charge — 16 0. C. 354. — Suf- 
ficient to cover correct rent — 2 0. L. 
J, 298. — Decree for possession. — Con- 
ditional on payment of a sum dis- 
puted in appeal— 13 0 C. 62.— Memo 
of appeal insufficiently stamped as 
co-defendant has paid full, on memo 
of,. 3 0. C. 164. — On memo of appeal, 
against order under, S. 47 C. P. C. 6 
0. C. 86. — Distinct pavable on alter- 
native reliefs. — 11 0. C. 173. 

Court Fees Act* 

• S.7. 

Ad valorem fee, suit for sale, ap- 
peal to make properties exempted by 
lower Court liable for amount of de- 
cree, 17 0. C. 90. — Suit on mortgage 
deed for declaration of lien on and 
sale of hypothecated property, S. C. 
34 — fQj. declaration that deed 
of gift atid sale be deolared void— 
S. 0. 225 —Suit for redemption, ap- 
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peal, 2 0. a 87—9 O. C. 153—16 0. 

0. 354. — Deci'ce conditional on pay- 
ment of certain sum, appeal— .130. C. 
62. — Suit to redeem property subject 
to more than one deed of mortgage, 
7 0. C. 152—11 0. C. 173.— Suit to 
redeem deed of further charge, ap- 
peal, 12 O. C. 130—13 O. C. 62— 15 

1. 0. 740—16 0. C. 351.— See “Juris- 
diction, Generally.’’ — Suit for re- 
covery of property subject to certain 
charge, appeal, 10 O. C, 42, 201. — Ap- 
plication for filing award, claim for 
posse«sion of land in terms of award 
— S. C. 12 . 

SS. 7 and 11. 

Court fee found to be snfiiciont, 
subsequently declared inadequate, 1 
O. L. J. 281— See, S. D. 5 of 1883. 
— On mesne profits accruing after 
institution of suit — 6 O. C. 351. — 
Additional Court fee on mesne pro- 
fits— 1 O. C. 8. 

8. 13. 

Order of refund of stamp, R. A. 
R. 74. 

SS. 10 and 17. 

Cross objection, 2 0. C. 87 — 3 0. 
C. 163. — Sec S. 7 Court Fees Act. — 
Alternative relief — Jl 0. C. 173. 

S. 19. 

No bar to hearing of application, 
if proper fee not paid, 14 0. C. 14. 
—Will 81. C. 695— 14 0. C. 1C 

Scl). I. 

'' Application for review of judg- 
ment, 2 0. C. 302. 

Scl). II. 

Partition— Appeal.— 4 O C 289 
—6 O. C. 372—1 O. L. J. 81.— Ap- 
peal against order in execution of 
decree when amount of mesne pro- 
fits has to be determined — 6 O. C 
86.— See S> R. Act S. 39. 


Court. 

Held in cimp — Notice to parties^ 
S. C. 165. — Personal knowledge of, 

6 O. C- 204>— Ambiguous order of, 6 
O. C. 351 — See award —Sec “Review” 
—Construed as meaning Court of 
Wards— 4 O. C- — See Costs.— 
Discretion of— 7 O. 0. 239 - 3 O. C. 
335.— Sale, not • in execution of 
decree— Irregularity', no defence in 

I a suit for posse.ssion by^ dispossessed 

I purchaser unle.ss sale is set aside, O. 
i*. J. 1G4 — Action taken by, nt^ the 
request of a party, 14 0.0. 327.— 
Appellate, additional evidence in; 
when improper, I O. L. J. 57. — Ap- 
pellate, judgment of— 2 O. F, J. 

299 Appellate; Lower Court not 

(0 add to terms of decree as passed 
by ] O.L. J. 193.— Power and juris- 
.diction of appellate 22 I C. 128. — 
Power of appellate, to act under 
S. 158 C. P. C., confined to appeals 
before it — 10 0. C. 215. — Eii'ecfc of 
decision of, upon mutation proceed- 
ings S. I). 18 or 1912, — C<5napetent to 
pass decree for prompt dower, 15. 
O. C. 127.— Parties consent can not 
confer jurisdiction to 2 Q L. J. 
321.— Defect in constitution, of, 13 
0. C, 337. — Delegating power of 
extending time to arbitrator 9 I C. 
241.— Discretion of, (a) in award- 
ing interest from date of decree to 
that of realization— 3 O. C 129 — 
20 J. C. 1T7--3 O. C. 22.— (5) m 
decreeing redemption in suit for 
possession, 4 O. C. 257.— (c) in 
presuming genuinness of old deeds 
—7 0. C. 290.— Executing decree, 
power of, to stay execution — 3 O. 
C. 243 — Fixing price at fair mar- 
ket value if fictitious price entered 
in sale deed — 4 0. C. 158.— Held on 
tour, 1 (). C. 166— Jurisdiction of 

7 0. C. 213— Inspector, seat of when 
conducting cases— 7 O. C 8^.— 
Kaking put a new case by— 7 0, 0. 
287 — Discretion of— 2 0. L. J. 27 — 
r7. 402. 629. 502-25 I. C. 329-1 0. 
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h, J. m, o44, 344—16 O. C, 238, 
268-^14 0. C. 36. --Duty of— 1 O. 
L. J. 564, 582, 501.--2 0. L. J. 383, 
402, 321 502, 729, 140, 491—30 I. C. 
73— 12 I. C. 518— 15 I. C. 321-1 1 
I, C. 105-16 O. C. 261.— Enlarge- 
ment of time by— 13 O. C. 28.— 
Inherent powers of— 11 O. C. 235 
— O. P. J. 1050. — Jurisdiction of — 

10 O. C. 139, 363-17 0. C. 309, 377 
—2 O. L. J. 497. 212-25 I. C, 
41—9 O. C. 107—16 O. 0. 257 - 
9 I. C. 414. —Compromise with 
out leave of— 9 0. C. 210, —Low* 
er {a\ Discretion % of not to be 
interfered with in second appeal. 

11 I. C. 289 (b) Documents on re- 
cord but not discussed in, point 
arising on the face of— 16 0. C. 
136 (c) Not to add to terms of 
Appellate Court decree, 1 O. L. J. 
193.— No limitation for application 
to deposit money in 1 0. L. J. 433, 
—Mistake or fault of, effect on 
suitors, 6 0. C. 8.— Not bound to 
consider suo motu question of ju- 
risdiction 3 O. C. 32 -Power to 
appoint new arbitrator.— Order of, 
to make up deficiency in Court fee 

4 O. 0. 108. — Permission of, to 
sue on behalf of others— 3 O. C. 
351,— Power of, in respect of void- 
able contract, 5 O. C 256.— Power 
of, tendering pardon— 3 O. C. 191— 
Power of, to proceed with the exe- 
cution after deciding the question 
of legal representative— 5 0. C. 
133.— Record irfg compromise by, 
one party withdrawing consent — 

5 O.C. 49.— Refusing to decide pre- 
liminary issue of law— 5 O. C. 151. 
— To which decree is transferred 
for execution, 4 O. C. 333.— Trustee 
purchasing minor’s property with- 
out permission of— 6 O. C. 252J — 
Payment of purchase money out 
of?-14 O 0. 85.— Power of— 2 O. 
L. J. 684—549-611-291-20-402 
—216-14 I. 0. 711—13 O. C. 28- 
11 O. C. 144-9 I. C. 426-8 I. C. 
418 —Uniform practice of 10 0. Q, 


201.— Appointing guardian ad litevi 
—13 O. C. 123.— Below, decision 
of, affirmed, 10 O. C, 05.— Below, 
point not raised in 11 O. 0. 126. — 
Deciding previous suit not com- 
petent to decide subsequent suit. 
20. L. J. 44.— Failing to exercise 
jurisdiction, 10 O. C. 129.— Of 
appeal — 16 O. C. 281—9 0. C. 254, 
101—15 O. C. 33. -Of Judicial 
Commissioner, 18 O. C. 09.— Of 
Sessions, appeal against conviction 
by 13 O. C. 385. 

Court of Wards. 

See Lunatic Estates Act 1858—18 
Cal. 81 -See Minor 23 Cal. 934.— 
See Oudh Land Revenue Act 1876 — 
25 All. 195. — District Officers not to 
deal with suits preferred by them- 
selves — R. A. R. 42 — Attachment of 
allowance of ward— 7 0. C. 174.— 
Disqualified proprietor borrowing 
money without sanction of —5 O. C. 
256—9 O. C. 188-8 O. C. 2l0.-Notice 
of adverse title set up by third 
party given to, effect of, 6 O. C. 142. 
—Power of, to admit claim, S* C 

199- S. C. 233—4 0. C. 31.-Power 
of, to enter into compromise, S. C. 

200— S. C. 233-.8 O. C. 202— 10 O. C. 
273.— Property under management 
of, 4 O. C. i8. — Suppression of facts 
by manager appointed by— 24 Cal. 
853. — Disqualified proprietor— 7 O. 
C. 176 — Ward not allowed to sue 
in respect of property not under 
management of, 19 O. C. 806. — 

I Execution of decree after release of 
estate from management of, 14 O. 

. C. 6,— Manager of— O. P. J. 659.— 
Power of, to assign Wards’ property 
without consideration— O. P. J. 776. 
--Power of District Officer or 
Special Manager— Grant of land 
for hundred years for planting 
grove— 17 0. C. 291,— Decree against 
Deputy Commissioner, 14 O. C. 6.— 
Failure to assume superintendence 
of estate of lunatic, 15 I, C. 265.— 
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See U. P. Court of Wards Act and 

“ Ward/’ 

Criminal Procedure Code. 

S. S. 4 and 410, 

European British subject— Appeal 
against conviction— 13 0. C. 335. 

S. S. 14, 146 and 147. 

Application of— 16 0. C. 192. 

S. 35. 

Validity of concurrent sentences— 
16 0. C. 370. 

S. 52. 

Procedure when part of evidence 
recorded by one Magistrate and then 
transferred to another -Consent of 
the accused—6 0. C. 192. 

S. 103. 

Search by Police — New plea taken 
in appeal, 2 0. 0. 99. 

S. 106, 

Not appealable because of orders 
for security — 7 O. C* 338.— Intention 
to commit breach of peace at the time 
of committing offence essential— 9 
O. C. 381.— Invalidity of order pas- 
sed by Appellate Court when first 
Court had no such power— 10 O. C. 
287—16 0. C. 281. 

S. 107. 

Religious procession— S. C* 77. — 
Cancellation of bond— Jurisdiction 
—Revision— Question of fact when 
to be considered in revision, 1 O. L. 
J. 541.— Malicious prosecution, 9 O. 
0. 357.— Security for, 1 O. L. J. 541 
— S. C. 77-5 0. C. 313, 

S. 109-110." 

Value of evidence as to suspicion 
—Ex-convict— 4 O.L. J. 319.— Joint 


trial— Proceedings under, not to be 
amalgamated with those under SS. 
110, 112-8 0. C. 91-9 0. C. 69 
— 15 O. C, 263.— Evidence of gene- 
ral repute-9 O. C. 09—12 I. C. 518 
—10 O. C. 168, 365.-‘aiabitual 
offender’^ — Joint trial— 5 0. C. 243. 
—Special diaries— 5 0. C. 203,— Evi- 
dence as to character given by those 
Police officers who did not speak 
from personal experience— 5 O. C. 
203.— Value of evidence— Statement 
of accused caste fellows and neigh- 
bours— 12 I. C. 518—5 O. C. 203—9 
0.0. CO-10 0. C. 132, 168.- Joint 
trial — Evidence against each person 
—Persons of bad character seen 
I with accused — Sureties not to be re- 
i jeeted merely on Police report— 15 
* O. 0. 263—7 O. C. 113-11 O. C. 
267—8 O. C. 245.-Evidencc of ‘‘ge- 
neral repute,” meaning of— 5 0. C, 
203—9 O. C. 69-10 0. C. 132, 168. 
12 I. C. 518.— Duty of Appellate 
Court— 4 O, L. J. 141.— Extortion 
and mischief— Habitually bringing 
false claim in Civil Court- 20 O. C, 
129. 

SS. 110 and 112. 

See S. 526 Cr. P. C. 

SS. 112—115, 117, 118, 537. 

Omission of substance of infor- 
mation in the order directing to give 
security, 5 O. C. 313. 

SS, 112 and 118. 

Order absolute at variance with 
conditional order— Enquiry about 
■sureties— 11 0. C. 267—15 O. C- 263. 

s. n7. 

Ijeifction of sureties — 7 (J. C- 113 
-8 O.'C. 245-11 0. C. 267-15 O. 
C. 203—0 0. C. 199— S. C. 70-10 
O. 0, 132'^i2 I. C. 518. 

S. 118. 

Appeal- 2 O. C. 307.— Procedure 
to be adopted by Session’s Judge, lb 
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O. C. 354.— Failure to record order 
under— 10 0. C. 565. 

S. 124, 125 and 126. 

Order passed without notice to 
parties, 8 O. C. 245. — Intention at 
the time of committing, 9 O. C. 381. 

S. 142. 

% 

Appccil iiiidcr, S 121 — 11 O. C. 
300, 

■fe. Ill 

Cow siici ifice— G«i'eral order — 18 i 
O. C. 70. I 

H Ha. I 

I 

No copy served under cl. (3) De- 
fective prelimissary order — 7 O. 

0. 331. -Meaning of “then'’ — S. 

C. 115. — Criminal revision, 5 O C. 

1. — Nature of enquiry into title— I 

O. L J. 242— S. C. 127, 2 j 7.— Costs 
of proceedings — Time for making 
order for costs— 13 O. C. 6(). — No 
jurisdiction when dispute about the 
collection of rent — 10 O. C. 89.— 
Omission to publish order— 12 O. 

C. 400. — Application of 8. 526 Cr. 

P. C. 11 0. C 31. — Criminal revision 
— Power of Judicial Commissioner’s 
Court — 10 0. C. 69. — Jurisdiction of 
Magistrate acting under — 19 O, C. 
136. — Review, 16 O. C. 192.— Trans- 
fer of case under 11 O. C. 31. — Re- 
vision, 18 0. C. 39, 

S.147. 

Object of— 16 O. C. 192.— Juris- 
diction-! 0.*L. J. 481. 

SS. 147,203,437 and 438. 

Dismissal of complaint — Further 
onquiry— Reference— Apprehension 
of breach of peace— S. C. 34. 

SS. 14S, 435. 

Attachment of property pending 
decision, S. C. 227,* 


SS. 157 and 173. 

See S. 195 Cr. P. C.- 6 0. C. 1. 

S. 159. 

Jurisdiction of High Court— 15 
0. C. 177. 

S. 131. 

Right of the accused to inspect 
and obtain copies of statements re- 
corded by Police Oflicer— S. C. 189 
—13 O. C. 7. 

S. 162. 

Refreshing memory by Police Of- 
ficer with reference to statement re- 
corded by him— 13 O. C. 7. 

S. 164 

See SS. 21, 24, 25, 26 and 27 
Evidence Act and “confession”— 
Recording of statement of accused 
before evidence for prosecution— Ex- 
amination of accused in the nature 
of cross-examination— 7 O. C 191.— 
Statement recorded in English, 10 
O. C. 112,— Evidence to he used 
against accused, contradiction of 
statement made in Court, 17 O. C. 
303. — Joint trial, plea of guilty by 
one, 20 O. C. 136.— Corroboration of 
approver’s evidence, 12 O. C. 418. — 
Confehsion, 251. C. 833 — Statement 
behind the back of accused, 17 O. 
C. 363. 

S. 172, 

See S. 102, Cr. P. C. 

S. 179. 

Accused where triable, 4 0. C. 376 

S. 190. 

“May take cognizance of an of- 
fence” explained— Dismissal of 
complaint without examining com- 
plainant— Sanction to prosecute— 4 
0. C. 12r.--See 20 I. 0. 233. 
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SS. 190 and 

See S. m, L P. C -~8 0. 0. 418. 

S. 191. 

Evidence recorded by successor— 
Trial of case—S, C. HO. 

SS. 194 and aoi. 

Recording; of statement of accused 
befpre evidence for prosecutiou ~T 
O. a 191. 

S. 195. 

See SS. 190, 202 Cr. P. C.-See 
Penal Code S. 211.— Want of sanc- 
tion or complaint--JurisdictioD of 
Magistrate ordering prosecution un- 
der S. 182 Penal Code— Prosecution 
for making false charge on Police 
report— () O. C. 1, 5 O C. Hi*!.— High 
Courts power of revision of District 
Judge’s order granting sanction to 
prosecute, 6 O. 0. 210, — Prosecution 
for offence in relation to future pro- 
ceedings in Court— 5 O. C. 40.— False 
evidence— Alternative charges — S. 
C. 23*2.— Jurisdiction of High Court 
— Extension of period— Proof— 15 
(). Cc 177.— Registrar not Court, 11 
0. C. 35S.— Sanction to prosecution 
once availed of — Fresh sanction 
necessary for fresh Complaint — 17 
O. C. 18.— No previous sanction ne- 
cessary in proceedings under SS. 405, 
467 Penal Code — 8 0. C. 313 —Mean- 
ing of “document”— 8 O. C. 313.— 
Meaning of “ principal Court of or- 
iginal jurisdiction” revision, Sub- 
ordinate Judge exercising powers of 
Small Cause Court, 20 O. C. 223.— 
Trial by Court before which offence 
committed, 4 O. L. J. 492.—Appli- 
cation, delay to be accounted for, 18 
All. 204, 25 I. C, 329.— Private 
grudge, 13 I. C. 448. 

S. 198.^ 

Meaning of “ persons aggrieved ’’ 

— UO. C. If8. 


S. 200. 

Application to maintenance cases, 
appearance of parJanashin^ S. C. 
142, 4 0. C. 127. 

S. 203. 

Dismissal of complaint — Case sub- 
sequently forwarded to the Magis- 
trate by Police-Magistrate bound 
to entertain case— S C. 230. — 
Grounds for disiirissal of complaint 
—Order for further enquiry - Notice 
—110. C. 261.— Revision of order 
passed— Notice to opposite party— 
13 0. C. 289. 

, S, 211. 

Sanction to prosecution— Stopping 
cross-examination of witness — S. C. 
llO.-See S. 439 Cr. P. C. 

S. 239. 

Joint trial— Misjoinder of parties 
-10. L. J. 111. 

S. 250. 

Accused has no right to cross-ex- 
amine after framing of charge in 
inquiries into cases triable by Ses- 
sions Court— 19 O. C. 239. 

S. 259. 

Case of non-coinpoundablo offence 
struck off for complainant’s absence 
—discharge— 17 O. C. 18. 

8. 203. 

Summary trial— Magistrate bound 
to record reasons for conviction — 10 
0. C. 357. 

S. 287. 

Acquittal without taking whole 
evidence tendered by prosecution — 
Re-trial— 1 0. C. 84. 

S. 288. 

Use of evidence of witness taken 
before committing Magistrate, S. C. 
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229.— Discretion of Judge to believe 
depositions made before the Com- 
mitting Magistrate in preference to 
those made before himself —4 0. and 
A, L. R. 325. 

S. 289. 

Mode of recording statement of 
accused — S. 0. 95, 8. C. 98— Meaning 
of no evidence” — S C. 274 — 1 0. 
C. 84, See S. 287. 

S. 307. . 

Trial by Jury— Power of High 
Court-S, C. 234. 

S. 309. 

ImprisonmenI in default of pay“ | 
ment of fine— 8. C. 28. 

S. 32G, 

Assessor— 13 0. C. 337, 

SS 337,338,339. 

Conviction of accused to whom 
pardon tendered, without any finding 
as to his non-compliance with con- 
ditions of pardon, 3 0. C. 245 — With- 
drawal of tender of pardon— Trial 
illegal — 0 O, C. 23G— Revocation of 
pardon — 3 0. C. 191. 

S. 342. 

Confession of co-accused, convic- 
tion resting upon, 0 O. C. 204, 11 0. 

C. 328 See S. 287—1 0. C. 85.— State- 
ment of accused in answer to ques- 
tions put by Magistrate, admissibility 
of, in evidence against accused— 1 
O. L. J. 168.— Examination of ac- 
cused before completion of prosecu- 
tion eyidence contrary to law— 1 O. 

L. J. 238. 

S. 345. 

Collector deciding objections to 
assessment of income-tax as Revenue 
Court, prosecution ordered for false 
Statement 22, I. C. 346. 


S. 356, 537. 

Evidence not recorded in language 
of Court, effect of— Irregularity- 
Fresh trial —6 0. C. 73— Former 
statements— S. C. 86. 

S, 364. 

Soe S. 164 Cr. P. C, 

S. 368. 

See U P. Excise Act, 1 0. FJ. J- 
487. 

S. 367. 

Record of proceedings in pencil- 
initial in lieu of signature— S. C. 
192. — Nature of findings to be sup- 
ported by reasons, 40 1. C. 297.— See 
S. 424 Cr. P. C. 

S. 360. 

Does not permit a review— 16 0. 
C. 192. 

S. 403. 

Plea of previous acquittal, in cri- 
minal trial upon the same facts — 6 
O. C. 153— Discharge without mak- 
ing any judicial investigation into 
merits of complaints. Inquiry into 
second charge on second, complaint - 
17 O. a 273. , 

8. 406. 

See S. 118 Cr. P. C.~2 O. C. 307. 

S. 413. 

Joint trial by first class Magistrate 
—appealable sentence against one 
occused only— Right of appeal of 
ather accused— 15 0. C. 386. 

S. 417. 

Appeal from acquittal— Position 
of Appellate Court— 3 0. L. J. 477. 

S. 421. 

Right of Counsel to refer to certi- 
fied copies of evidence at the heii^r- 
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ing of appeal — 11 O. 0. 360. — Writ- 
ing of judgment in summary trial— 
13 O. C. 309.— Nummary dismissal 
of appeal— 13 0. C. 309, 

S. 423. 

Power of Appellate Court to set 
aside order of lower Co^irt putting 
complainant in possession . of land— 
7 O. C. 208, 

S. 121. 

Contents of judgment, 4 0 L. J. 
80. — Court’s power to pass any or- 
der, 13 0. C 101. 

8. 432. 

Reference by Provincial Magis- 
trate to High Court, S. C. 71. 

S. 435. 

See SS, 118, 145 Cr. P. C.-Of- 
fence committed in course of judi- 
cial proceedings — Preliminary in- 
quiry—Order committing accused for 
false evidence— application fpr revi- 
sion, 4 0. C* 96—17 O, C. 25.— Ap- 
plicability of 19 O. C. 130.— Apph- 
catron for revision to District Magis- 
trate after its rejection by Sessions 
Judge — Order for further inquiry — 
4 0. C. 119-Notadop. 5 0.0. 137. 
— Evidence of wilful neglect to pay 
maintenance to wife — Reference by 
Sessions Judge to High Court on 
point of law— 5 O. C. 316.— See S. 
145 Cr. P. 0. 

SS* 435,439. 

Maintainability of revision— 42 I. 
C. 132. 

S. 437. 

See S. 435 and437— Cr.P. C.-Or- 
der of discharge— B'urther inquiry— 
Notice to accused person — 2 O. C. 
363, Dist. 11 O. C. 2GJ -Revision- 
Power of District Magistrate, 8. C. 
88.— See 6 0. C. 262. 


S. 438. 

See SS. 147, 203, 435, 437 Cr. P. 

C, 

S. 439. 

See S. 403 Cr. P. C.— See SS. 83 
and 85 Cantonment^ Code 1899—7 
O. 0 51, 7. 0. C. 68.— Olfence under 
S. 211 Penal Code— Notice to show 
ciuse against the institution of pro- 
ceedings— High Court’s power to 
remedy improper acquittals, S. C. 
101 —Revision of order of acquittal 
—2 O. L. J. 190.— Corapoundable 
offence— Alteration of conviction, 
3 0 C. 314-13 O. C. 161.— Appli- 
cability of— 10 O. C. 136. 

SS. 465, 467, 

See S, 195 Cr P. C- 

S. 476. 

Order under, passed by Civil Court 
— Revision by High Court as Crimi- 
nal Court— Record of Civil or Reve- 
nue Court, whether can be called by 
High Court as Criminal Court— Na- 
ture of proceedings under Section 
476—17 0. C. 25.— S«^e SS. 190, 202, 
105,476,435 Cr. F. C. — Preliminary 
enquiry— S. C. 284— Execution of de- 
cree — Judicial proceedings — juris- 
diction of Court — 17 0. C. 309 — 
19 0. C. 91 Proceedings by a Reve- 
nue Officer as distinguished from a 
Revenue Court— 13 0. C. 198—17 O. 
C. 25. — Can succeeding Magistrate 
order prosecution— 2 0. L. J. 546. 

S. 477. 

See S. C. 303, 172, 206.— See SS. 
193, 195 penal Code. 

S. 488. 

See S. 435—5 O. C. 316.— Order for 
maintenance of wife, divorce, en- 
forcement of order— S. C. 239—17 0. 
C. 260— S. C. 239 -Effect of subse- 
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quent Civil Courts’ decree 0 0 C 40 
—17 O. C. 260—30 I. q. 433.— 
nasliin not to appear in open Court 
— S. C. 142.-— Proof of wilful neglect 
—5 O. C. 316. — Illegitimate son — 
Declaratory suit— 17 0, C. 331—30 
I. C. 443. — See ‘^Maintenance.” 

8. 495. 

Malicious prosecution— Suit for 
damages — Charge false to the knowl- 
edge of complainant— Malice— .In- 
formation to the Police, 11 O. C. 
371. 

S. 500. 

Evidence of medical witness, 20 0. 

C. 61. 

S. 522. 

See S.423 Cr. P. C. 

S. 526. 

Transfer of proceedings, 10 0. C. 
165 — 241. C. 951, 595. — Meaning of i 
Criminal Case. —3 O. C. 247—11 O. 

C. 61 — when one Deputy Magistrate 
witness for prosecution — 1 O. L. J. 
271. -Grounds, 10 O. C. 165.— Ac- 
cused's intention to apply for, noti- 
lied when trial about to commence 
—Adjournment refused by Magis- 
trate— Betrial—1 0. L. J. 218. 

S. 528. 

Evidence partly recorded by one 
Magistrate and transferred to an- 
other— 6 O. C. 192. 

S. 537. 

See SS. 192, 195, 356 Cr. P. C. 
—Evidence not interpreted to wit- 
ness — Right of prosecutor or accused 
to cross-examine witnesses called 
by Court — S, 0. 275, -Persons not 
summoned to act as Assessors acting 
as such — 13 O. C. 337. — Illegality 
of procedure in trial not cured by 
prisoner’s consent— 6 O. C. 192 — 


I One trial instead of two— 5 0. C. 

I 243. — Joint trial— Property stolen 
j at one and same theft and separately 
received by several accused'— Irregu- 
I larity incurable.— 18 0.0. 92. — Joint 
I trial, 2 O. L. J. 94. 

S. 540. 

Neither party can claim right to 
cross- exam me, S. C. 275. 

S. 548. 

Right of accused to obtain copies 
during pendency of ease -S. C. 141. 

S. 550. 

Order issued by Police Sub-Ins- 
pectoL* to Station Master to detain 
certain logs— 16 O, C. 371. — Right 
of counsel to refer to certilied copies 
— 11 O. C. 3G0. — Order for costs, 13 
O. G. 66,— Transfer of Case, 11 O. C. 
61. 

S. 573. 

See S. 52 Cr. P. C. 

Orimiaal Revision. 

Power of Judicial Commissioner’s 
j Court, IS O. C. 69. 

Criminal Tribes Act (III of 

1911 ). 

S. 23, 

Enhanced punishment— Accused 
I being member of criminal tribe at 
I subsequent and not at previous coq- 
1 viction — 3 O. L. J. 265. 

Cross, 

Appeals against one of two de, 
crees, 21 I. C. 264.— Examination - 
fixation of limit of time for 8 I. C. 
418,— Examination, questions put in 
—1 O. L. J. 591, 447 366,— Objec- 
tions maintainable only with re- 
spect to principal appeal, 10 O. C. 
214, 
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Crown Grants Act (XV of 
1895 .) 

Applicability of primogeniture 
sanady meaning of ‘‘successor,” rule 
as to suece«slx)n by lineal primogen- 
iture~-4: O. L. J. 193. 

Cruelty. 

Good defence in a suit for resti- 
tution of conjugal rights— 15 0. C. 
159. — See “ Marriage,’’ Restitution 
of conjugal rights.’’ 

Custom. 

See 10 Cal. 5^7 — Evidence as to, 
concurrent findings, 14 Cal. 2 'G— 
Exclusion of females 8 0, C- 14^, 
94; 4 0. C. 71; 15 1. C. 247; 42 I. 0. 
199.— Setting up at a late stage a, 
different from that in written state- 
ment, 3 O. L. J. 327 — Hearsay evi- 
clence, 8 O. C.‘!)4, 15 I. C. 247 — , 
Exclusion of daughters in Chauhnn. \ 
thakitr^^ 8 O. C. 94 . — Mid raioajaiu, 
evidence of, 8 1, C. 728.— To eject 
tenant from house on payment of 
compensatioQ— S. C. 215 — 20 O. C. 
299. — Of entailing land; upon heirs 
male of donee’s body in case of gift 
of land for maintenance— S. C. 237, 

4 O. C. 163. — See Ilaq Chaliarum.-^ 
Of privacy, 7 0. C. 12 ).-:ilf inherit- 
ance, 5 Cal. 744. — Applicability of, 
obtaining in impartible estates to 
partible estates, 12 O. C. 304.— Cita- 
tion of instances in proof of, 1 O. L. 

J. 78, 8 O. C. 142, 19 0. C. 363.— 
Effect of decision in previous suit 
against existence of, 22 I. C. 138. — 
Existence or non-existence of, Wa- 
jibularz relating to the clan, 4 0. C. 
71, 17 0. C. 1.— Family. 2 O. L. J. 
502; 18 L C. 317T22 Tc 138.-~Pind, 
ing as to, 15 I. C. 247, 16 C. 12 — 
Finding of fact — 13^ 0. 0. 183. — Of 
DhardhuraS, C. 27, 9 0. C. 129, 

23 L C. 224.— Exclusion of daughter’s 
soa— 12 0. 0. 63, 22 I. C. 138, 14 


I I. C. 12„ 22 I. C. 138. — Exclusion, 
or postponing of daughters, 12 O. 
,C. 304; 13 0. C. 168; 18 O. C- 61; 
14 I. C. 12; 22 I. C. 138; 30 I. 0 
392; 15 I. C. 247; 22 I. C. 138.— ^ 
1 Deducing existence of, by reference 
• to various provisions of ajibitlarZy 
3 O. L. J. 327. — Supersedes general 
law, 11 O. C. 1. — Tenant’s right in 
trees planted' daring continuance of 
tenancy, 16 O. C. 341; 121. C. 409.- 
Local, 2 0. L. J. 351, 370; 16 O. C. 
290. — Claim for pre-emption decreed 
in absence of any defence as to, 1 
O. L. J. 152.— Proof of, 2 0. J. 
388,607;! 0. L. J. 532, 397, 470, 
319, 12 I C. 403, 111. C. 536 -Tri- 
bal, 2 O. L. J. 21, 629 -What does 
not constitute to establish, 17 0. C. 
105. — In pre-emption among Co- 
sharers inter se 15 0. C. 389. — Entry 
in Ikrar malikmi deh 23 J. C. 962’ 

1 (). L. J. 78. — Wider than that 
recorded in W ajihularz may bo 
proved 20 I.C. 40.— Oral evidence 
of witnesses outside family, 22 1. C. 
138.-^ bllenients necessary to estab- 
lish, 15 I. C. 247, 8 O.^O. 91, 17 
O, (j. 1. — As to non-transferability, 
right of grove holder to mortgage 
—15 I. C. 277; 2 O. C. 3.— Defined 
0. P, J. 221. — Judgment based 
on, not disturbed unless sub- 
stantially wrong, 0. P. J, 72. — Of 
impartibility — 0. P. J. 1052. — Pre- 
sumption as (o, of pre emption, va- 
lue of instances, 15 0. C. 389; 3 0. 
L. J 413, 17 0. C. 105. — Hindu law, 
succession, collateral, distribution 
among sons according to number of 
mothers, 19 0. C. 165. — Widow suc- 
ceeding to her husband’s property, 
32 I. C. 291. — Wajihularz of other 
villages whether proof of family 
17 0. C. 1.— Distribution amongsona 
accordtng to number of mothers, 19 
0. 0. 195. 

Customary, 

Difference between customary and 
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prescriptive - rights— Continuous 
open and peaceful enjoyment for 20 
years not necessary 20 I. C. 467— 

Dacoity. 

See Penal Code SS. 34. 392, 395, 
396 and 397. — Identification of ac- 
cused— Evidence— 3 O. C. 72.— Per- 
sona said to be of had character not 
necessarily a dacoit — 15 O. C. 263. 
— ^Meaning of “belonging to gang of 
dacoits” 13 0. C. 235, 243. 

Daily ak 

Status of person holding Settle- 
ment Court decree for, S, D. 31 
of 1891— S.D. 32 of 1891.— Right to 
rcceive-14 O. C. 335-23 1. 0. 231 
—28 I. C, 919, 029—30 I. (A 218 — 
Whether confers under proprietary 
right-30 I. C 218-23 1. C. 231-2 

0. L, 3. 241.— Decree for, does not 
connote any right to possession, 
S. D. 3 of 1891-^14 0. C 335-28 

1. C. 919, 929-2. O. L. J. 154.— 
liight, cash, connotes right to pos- 
session, 23 I, C. 231. — Transferabil- 
ity u£^23 I. C 231, 

Damages. 

Suit for arrears of rent — Breach 
of contract— 1 0, C. 270— 3 O. C. 22 
— 7 0. C. 116. — Suit for recovery of 
money due on mortgage, 7 O.C. ll. — 
Suit for, against person put in rhurge 
who failed to restore— 19 0. 0. 236 
—For breach of contract by (iovern- 
ment, 5 O. C. 403. — For breach of 
statutory covenant for title, 5 O. C. 
78.— For detention of crop until 
payment of rent — S. C. 4, — For 
exercise of Police powers by Of- 
ficer Commanding Cantonments S. 
C. 19.— For landlord’s entry on 
land to procure sub-soil products— 
S. C. 9. — For breach of Contract, 
O. P. J. 589—33 I. C. 746, 1 O. L. 
J. 147.-Mea8ure of— 8 O. C. 5— 
5 0, C. 328.-rMisuse of legal pro- 
cess— 8. C, lT2.-«»possession of 


Shamilat land and demolition of 
construction thereon— 7 O, C. 362. 
—Suit for the recovery of the Jack 
fruit forcibly taken— 2 0. C. 256 
—4 O. C. 89.— Suit for, against 
Railway Administration, 50. & 153. 
—Well, construction by co-sharer 
without consent, proper remedy — 
7 O. C. 336-11 O. C. 355-15 O. C. 
170.— Mortgagee failing to dis- 
charge prior incumbrances — 15 I. 
G. 526. — 10 O. C. 69.— Suit for en- 
forcement of transfer— Transfer 
illegal— Can consideration money 
be recovered as, 4 0. L. *J. 425. — 
See 8. 102 C. P. C.— 13 I. C 493.— 
Conse(iuent on legal proceeding, 13 
O. C. 357. — Interest awarded as, — 
140. G. 106-12 O. C. UO.-Liu- 
bility to pay— 12 I. G. 339—10 I. C. 
18.-Suit for->-ll O. C. 371-9 0. 
G. 275-10 O. C. 95-13 0. C. 857. 
— For planting of grove by tenants 
.with mortgagee’s permission, claim 
against mortgagee for, 9 O. C. 18. 
—With respect to malicious prose- 
cution, 9 0. 0. 357.— Sec Gompensa. 
tioii. 

Dasundh. 

Under proprietary right — Ordin- 
ary tenant laud held as, by dasamdh 
holder— 28 I. C. 847, — Whether con- 
notes right , to possession or under- 
proprietary right in land — 4 O. 
h J. 187.— Decree for— Possession 
proved — Decree against trespasser — 
Position of rightful holder — 4 0. L. 
J. 463,— Right to, 2 0. L. J. 156, 154, 
191. 

Declaration. 

See Hindu Liw 13 I. C. 547.-A3 
perpetual lessee, suit for, 3 0, C. 
87, 365.— Against Secretary of State 
— Jurisdiction, discretion 17 0. 0. 
369. — By Civil Court leaves nature 
of tenancy undetermined, S. D. 3 of 
1903. Concerning mortgage money 
when premature, 2 0. 0. 115—4 0 
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C. 171.— Of existence of relation of 
landlord and tenant, 3 0. C. 365— 
-5 0. C. 104—12 O. C. 164, 293, 
24 I. C. 381-28 I. C. 307.— Of heir 
by a lady-*~2 0. C. 372. — Of legiti- 
macy, 2 0. 0. 57, 115-25 All. 236.- 
1 0. C. Sup. 49-17 O. C. 331.-Of 
mortgagee’s rights in land sold in 
execution of decree of third party, 
suit for— 6. O, C. 324.— Of non pro- 
prietary or non under-proprietary 
right, 5 O. 0. 118-7 O. C. 372—12 
O. C. 164 (170) -24 I. C. 381-30 
I C. 207.— Of^non occupancy right, 
1 0. C. 210—2 O. C. 96~~3 O. C. 87 
-12 0. C. 164—24 1. C. 381.— Of 
proprietary title and ejectment of 
tenant, 6 O. O 119—8 O. 0. 146—9 
O. C. 167—8 I. C. 407, 691—14 O. 
C- 196 — 15 O. C.33. — Of resumption 
by J udge, possession— 6 0. C. 383. 
— Of resumption decree — 5 O. C. 97. 
—Of tenancy at will — 4 0. C. 180— 
12 0. C. 174-~24 i.C.381.-Of title. 
6 O. C. 173-10 O. C. 44-13 O. C, 
19.— Of trust in favour of. joint 
family, 1. O. C. Sup, 24.— That de- 
fendant is an ordinary tenant, 7 O. 
C. 187—7 O. C. 372—12 0. C. 15— 
14 O. C. 196—10 I. C. 11.— That de- 
fendant was not proprietor 5 O. 0. 
104 or under-proprietor — 23 I. C. 
231, 3 0. L. J. 191— S. D. 3 of 1903 
or ex-proprietor, 18 I C. 281.— That 
lessee is liable to ejectment by notice, 
6 0. C. 289—14 O. C. 225—24 I. C. 
281. — That sale by widow is not bind- 
ing upon reversioner 8 0. C, 21 — 9 O. 
C. 104—14 O. C. 170.— As to right 
of irrigation — 3 O. L. J. 40. — Plain- 
tiff claiming to be collateral heirs of 
certain person — Failure of present 
interest in property — 33 I. 0. 183. 
See also 2 O. C. 57-2 O. C. 116.— 
Discretionary, power of Court to 
grant— 1 0. L. J. 344—10 O. C. 204 
—7 0. C. 239—8 0. C. 21, 81.-8ub- 
sequent suit for, 10 0. C. 44.— When 
inaintam$|,ble— Reversionary interest 
not mortgaged but property itself 2 
0. h. J. 195,- Withdrawal of suit 


for, without leave of Court, 9 O. C. 
169. — Suit for possession and, 2 0. 
L. J. 549.— By Civil Court, main- 
taining a private partition, effect o^, 
on the partition to be made by Rev- 
enue Court, 10 O. C. 204.— Cause of 
action for— 14 O C. 196 ~7 O. C- 
239 — 8 0. C. 21, 81.— Of a person as 
a mere thekadar, 11 0. C. 335. — Of 
proprietary rights, suit for,12 O. C. 
320.— .Of right of inheritance— 10 
O. C. 23.— Of right on the basis of 
transfer of the chance of a relation 
obtaining property on the death of 
a kinsman, suit by transferree for, 9 
O. C. 55 — of under-proprietary rights 
—12 O. C. 225—11 0. C. 187— Re- 
fused on ground of plaintiff's mis- 
conduct, 9 O. C. 185. — That cer- 
tain land is exclusive property of 
appellant, 10 O. C. 204. — That a per- 
son is not legal representative, right 
of appeal from an order of, 10 0. C. 
121. — That document is false and 
void, 24 I. C. 381.— That plaintiff is 
entitled to get from his co-sharer 
the amount of the arrears of revenue 
9 O. C. 232. — That thereafter the 
co-parcener shall hold in defined 
share, and that he has a lien over 
mortgaged share— 10 0. C. 289.— 
That defendant was not illegitimate 
son of plaintiff, maintainability of 
—17 O. C,331. 

Declaratory. 

Decree for possession of land on 
payment of specific sum of money— 
S. C. 238, 256—1 0. C. 289-8 O. C. 
361 (367)— 6 O. C. 239—11 J. C. 291 
—15 O. C. 99-14 0. C. 257.— Suit 
against order passed under Chapter 
VII A-0. R. Act 40, 1. C. 200.- 
Consequential relief — Res judicata — 
6 O. C. 239—8 O. C. 361—15 0. C. 
99. — Entry in Revenue registers ad- 
verse to plaintiff’s title, limitation-^ 
3 O. L. J. 226. — Redemption, second 
Suit for— 8 0. C. 361-14 O, C. 100 
—15 0. C. 99— Starting point of 
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limitation, 12 O. C. 15, 3*20. — Suit 
establishment of title — 14 O. C. 170. 
Suit by persons suing in their own 
names for themselves and others— 

8 O, C 351. — Suit by reversioner 
against Taluqdar 8 widow, 7 O. C. 
230. — Not obtainable by absolute 
riglit, 17 Cal 933. — Settlement decree 
— Sledeniption suit, 1 0. C. 289—6 O. 
0. 239—8 0. C. 361—9 O, C. 301- 
11 1 C. 291. — No declaratory decree 
where suit under S 39 Specific Relief 
Act, and doed not proved, 1 0. C. 
18. — Maintenance decree — Enforce- 
ment of such decree on execution 
side — 1 O. L. J 403 — Cancellation 
of notice of ejectment by Revenue 
Court on ground of perpetual lease 
—20 O. G- 132 —Suit, when pro- 
prietary possession can be granted, 
20 I. C. 147. 

Declaratory Relief. 

Suit by reversioner when nearest 
reversioner refuses to sue — 3 O. C. 
336-7 O.a -39-8 O. C. 21 (22) -8 
O. C. 81—9 > C. 326-15 I. C. 247.— 
Against tenant— 4 0. 0. 20l„ 207 — 8 
I C. 30,710-5 O.C. 18.— See Abate- 
ment, 8 0. C- 121. — Art 120 Li- 
railation, 8 0. C. 303 -10 I. C. 11 
(13) — 20 1. C. 117 — Discretion of 
Court- Mohammedan's right to sac- 
rifice cattle— 17 O. C. 351. — Suit to 
establish title, proof of— 19 0. C. 
61— See SS. 39, 42 S. R. Act 

Declaratory Suit. 

J5#^udgment creditor for right to 
att^icIrA- 194 -Suit to set aside 
void sale— S. C. 215, 295—8 0. C. 
409-12 0. C. 47,. 297, 299.— Suit for, 
cause of action— Effects of d^icision 
in favour of plaintiff as a revbrsion- 
ary heir — 0. P. J. 845.— By landlord ^ 
against tenant setting up under- 
proprietary title, 7 0. C* 372—12 O. 

C 15, 164-14 0. C. 196—16 0. C. 
163-10 r. C. 11 -T 0. C. 187.— Suit 
to contest adoption, 0, P. J. 369. 


— Liability to pay rent.— 2 O. C. 35. 
—Maintainability of, where patern- 
ity of an illegitimate son is denied, 
17 0. C. 331. — To establish right to 
property in possession jof the clai- 
mant— S. C. 226, 225.-^Por declara- 
tion of under-proprietary right, 8 O. 
C. 30-11 O. C. 240—8 I. C. 710-24 
I. 0. 381.— Establishment of title — 
14 0. C. 170-22 1. C. 129.— Declara- 
tion of proprietary right — Effect of 
entry as tenant in Settlement record 
— Cause of action — Limitation, 12 
O. C 320.— See S. 42 Specific Relief 
Act. 

Decree. 

Right of heir of decree holder to 
execute — 10 0. C. 378.— Right of 
purchaser of a portion of the pro- 
perty charged with payment of — 10 
O. C. 280.— Sale in execution of, be- 
foie order of adjudication, 18 0 C. 
2G8. -Sale in execution of, of inferior 
Court by order of Court of higher 
grade— 11 O. C. 41.— Sale of house 
in execution of— 14 0. C. 4.— Se- 
p irate, IS O. C. 55. — Setting aside 
of, on ground of fraud — 13 O. C. 
388.— Settlement, 14 0. C. 225—18 
0. G. 380-9 O. C. 249.— Settlement 
Court— 10 0. C. 136.— Simple money, 
sale of mortgaged property, 14 0. 
C. 81> —Restraining alienation— 19 
O.C 115.— Single, mortgagee hold- 
ing on two mortgages — 11 0. C. 379. 
Son’s liability to satisfy — 17 0. C. 
318.— Step in aid of execution of, 9 
O.C. 281—1 0 C. 70. —Subsequent 
variation ii>, 16 0. C. 225.— Surety, 
11 0. C. 342.— Time barred, requisites 
for the execution of — 18 0. C. 374. — 
Transfer, of, passed by Civil Court 
for execution of Rent Court, 13 0. 
C. 119, 291.— Transferee fendente 
lite can not question validity of — 13 
O.C. 50.— Validity of transfer in 
breach ot terms of, 14 O. C. 144.-* 
Whether it can be passed"*on plain- 
tiff’s tiUe, 12 0. C. 183, --Wrong 
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amount entered in, 10 0. C. 179. — 
Against property represented by 
minor, 11 0. C. 319 — Against Deputy 
Commissioner as Manager of Court 
of Wards, 14 0. C. 6. — Against father, 
the son not party to— 11 O C. 334 
Based on a prior mortgage,, suit for 
possession by purchaser, 10 O. C. 
314. — For foreclosure, 12 O. C. SU- 
IT 0. C. 379—11 O. C 26.— For pay- 
ment of arrears of rent — Cause of 
action, S. D- 5 of 1907.— For pre- 
emption, 16 0. C. 5-17 O. C. 14, 377 
— 14 0. C. 85. — For prompt dowery 
15 O. C. 127.— For redemption, 12 
0. C. 130-16 O. C. 354.— For res- 
titution of conjugal rights, 10 0. C. 
11. — Silent as to mesne. profit^, II 0. 
C. 235. — Fojr resumption— 12 0. C. 
225. — Joint and indivisible against 
all judgment-debtors, 10 1. C. 174. — 
Joint and several, 21 I. C. 262. — 
Though no time fixed for payment— 
14 0. C. 100.— Manager of a joint 
Hindu family, certifying payment 
of, 11 0, C. 246.—Money paid by 
mortgagor to discharge a portion of 
—10 O. C. 354. — Objection to attach- 
ment of-..- 17 O. C. 374.— Dismissal 
of suit under S. 158 0. P. C. 10 0. 
C. 245.— Personal against a ward, 18 
0. C. 145.— Personal against other 
property, 17 0. C. 153.— Personal — 
14 O. C. 62—16 O. C, 48— Declaring 
that in default of payment within 
certain period suit shall stand dis- 
missed — default— dismissal- appeal, 
17 0. C. 14.— Where there has been 
appeal decree to be executed is that 
of Appellate Court— Limitation- 5 
0. C. 301.— Ratification of — Mistake 
'^Negligence— Carelessness — Right 
to sue-11 I. C. 537.— See S, 47 C. P. 

C —5 O. C. 133. — Extension of time 
fixed in, 8 0. C. 241—13 O. C. 28—14 

0. C. 147—16 O. 0. 206 -See also, 7 

1. C 36—8 I. C 812—11 0. C. 144- 
17 0* C. 377-18 0. C. 58.— Inter- 

rotation of -special agreement, 
oHing under— Ejectment by notice 


I vouchsafed by decree— Rights creat- 
ed under decree, whether personal— 
Position of successor in interest— 1 
O. L. J. 419. — Appeal against order 
enforcing private award— 12 0 C. 
40 -See, 0. XXXIV, R. 6 C. p. C , 
17 0. C‘153 —See Agreement— 14 0. 
C. 139. — Amended, limitation in case 
of^ 11 0. C. 22. — Application for ap- 
pointment of receiver under attach- 
ment in execution of bis own — 10 
O. C 268. — Application for transfer 
of— 16 0. C. 70 - Application of, to 
description of property, 17 0. C. 
256 — Assignment of riglita under - 
16. O. C 70 -See O. XXXIV, R. E. 
4 and 6—18 0. C. 55 — Construction 
of, 14 O. C, 29-6 335-100-15 0. 
C. 99—12 O C. 2'i3— 17 0. C. 153.— 
Date of, suit to recover the debt 
brought against the sou more than 
6 years after, 9 0. C. 350.— Defini- 
tion of, 16 O. C. 35(1-8 1. 0. 409.- 
Due diligence m execution — 14 0. 
C. 238 (30) — E.C’parte^ 12 O. C- 25 — 

9 O. C. 35, 288-14' 0 C. 111-15 O. 
C. 289. - Execution of — 11 0 C 225 
- 12 O. C. 175—13 O. C. 90, 180 -17 
0. C. 04,256—18 0. C. 374—16 0 C. 
146-10 0. C. 263, 280 14. 0. C. 6, 
82, 111.— Decree against Hindu 
widow, whether binding on the re- 
versioner- 0. P. J. 908, 466. — Form 
of in redemption suit, 42 1. 0. 66.— 
By consent against minor— Onus of 
prov.ng authority to bind the minor 
— O. P. J. 682. — Setting aside com- 
promise against minor— 0. P. J. 922. 
Construction of— Decree directing 
realization of money by sab of 
perty— Right of judgmenCjdpbfor to 
challenge decree in execution -14 1. 
C. 29. — Interpretation of— A ppella te 
decree — Reference to pleadings— 
Statement contained in the judgment 
not based upon pleadings -14 I. C. 
130. 

Deed. 

Construction of, 11 0. C# 128— -IB 
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0. C. 172.— Execution of, parda- 
nashm lady — 7 0. C. 292—2 O. C. 
372. — Of adoption, 4 O. C. 6.— Of 
compromise, 11 Cal. 597—0. P. J. 
486. — Of endowment — Right of 
trustee to recover money lent out of 
the profits of dedicated property, 8 

O. c. 297.-0 f gift- 10 W. R. 25, 0. 

P. J. 392, e334.— Glift in favour of 
the son of a paramour, 16 O. C. 378. 
—Gift of usufruct of property, 15 
0. C. 345.— Admission of execution 
of — 21 I. C. 8. — Attesting witness 
not seeing lady sign, 18 0. C. 147. — 
Effect of recital in — 11 O. C. 301. — 
Enforcement of teims of the— 18 0. 
C. 105.— Fresh, execution of, on non- 
payment of prior lo in— 15 0. C. 211. 
MoVtgage, found to be invalid, suit 
to recover money secured by — 13 O. 
0. 155,— Postponement of pre-emp- 
tion for certain period as expressed 
in — 17 O. C. 218,— .Representatives 
in interest of parties to, 11 0, C, 95. 
—Subsequent, effect* of, on inter- 
mediate incumbrancer— 15 0. C, 211. 
—Subsequent, of mortgage creating 
a personal covenant not to redeem 
prior mortgage before the subsequent 
mortgage, 17 O. C. 303.— Of further 
charge— executed by one of several 
mortgagors, 20 I. C. 667— Suit for 
recovery of money due on deed of 
further charge — 14 O. C. 129, — 18 
0. 0. 86—8 0. 0. 132—227—3 0. L. 
J, 714-8 All. W. N. 234-16 0, C. 
354-11 0. C 73 -17 0. C. 388, 383 
—12 0. C. 130-20 L C. 667.-Gon. 
structionof in light of others, 18 I. 
C. 861— 0^ sale of share of taluqa 
in consideration of funds for suit to 
recover it— 8 0. C. 155-10 0. C. 173 
(178)— 14 O. C. 139—16 0. C. 136- 
21 I. C'8. — Registered, priority of — 
2 O. 0. 74—14 O. C. 161 —Executed 
by boy of tender years— 3 O. L. J. 
746.— Starting point of limitation 
where obligee at liberty to realise 
whenever he wished— 18 0. C. 86. — 
To rectify some mistakes in previous 


deed — 8 0. C. 288.— Of dower — 10 
M, I. A. 252. — Attestation of — Notice 
—15 O. C. 67.— unregistered — 11 0. 
C. 248-100. C. 277.-Of conveyance 
—award— 18 O. C. 282.— Of mort- 
gage, courts power to allow redemp- 
tion irrespective of unreasonably 
terms, 17 0 . C. 313.— Of mortgage, 
oral evidence to prove description of 
property, 16 O. C. 213. — Of mort- 
gage, plots not specified in, 17 0. 0. 
94.— Of mortgage, secondary evi- 
dence of terms of, 11 O. C. 285. — Of 
sale, benami and fictitious, 9 O. C- 
196. -Of trust, 8 O. C. 270-24 I. O' 
73—14 0. 0. 356.— Purporting to be 
a mortgage, oral evidence to prove 
that jt was intended to be a sale 
deed— 11 O. C- 95.— Registration of 
-14 0. C. 133.— See SS. 43, 45 0. P. 
0., 9 O. C. 326. — Not enforceable as 
a mortgage whether admissible for 
collateral purposes, 18 0. C. 168, 

Deed of further Charge. 

See ‘‘ Deed ’’ and Art 132 and 65 
Limitation Act “clog and “Mort- 
gage redemption.’’ 

Dhardhura. 

Not applicable to Taluqdars — 
Suit by Taluqdar for possession of 
land by reason of, — S. C. 27—9 O. 
C. 129.— Custom of— 23 I. C. 224— 
9 O. C. 129. 

Dihdar. 

Definition of 19 0. C. 27. 

Discharge. 

Operation of order of— 17 O. C. 
267— Order of — 13 0. C\ 94 — 
Order of, operates throughout Bri- 
tish India, 10 O. 0. 305, Order 
of, when legal— 17 O. C. 18— 
Necessity of consent of all joint 
mortgagees to 14 0, 0, 45— Of a 
portion of decree, mon^ paid by 
the mortgagor for, 10 (jT (X 354— 
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Of claims, power of managing mem- 
ber to, 16 O. C. 146 — Of dower 
debt not unlawful, 14 0. C. 356— 
Of surety by giving time to prin- 
cipal Judgment-debtor — 9 O. C. 
28— Inquiry into the same charge 
on second complaint 17, O. U. 
273— By one not binding on other 
heirs of mortgage- -18 0. C. 1^>4. 

Disqiialifted proprietor. 

Competency of, to borrow money 
-25 All. 195-5 0. C, 256-8 O. C. 
210 — 9 O. C. 188. — Suit against 
Collector as agent for the Court of 
Wards — 22 Cal. 729.— Debt contract- 
ed by— 4 0, C. 28.— Entry in record 
of the name of Collector after limi- 
tation, 7 0. 0. 176.— Undue influence 
—6. I. 0. 203, 439, 572—7. A. L. J. 
655-10 I.C. 14—9 0. C. 188-12 

0. C. 300—5 I C. 486-6 I. C. 439 
—10. I. C. 37 (38).-Fraud— 8 O. 
C. 10 See Court of Wards. 

Dociiment. 

See ‘^Deed^^ — Construction of— 
Intention of parties— 14 0. C. 189— 

1. O. L. J. 421}— Filed by a party, 
not allowed to resile therefrom, 17 
O. C. 327. 

Dower. 

See Mohammedan Law and S. 5 
of Oudh Laws Act. 

Easement Act (V. of 1882.) 

Injunction “-Perpetual— Interrup- 
tion of light and air— 8 0. C. 356. — 
Difference between easement and 
custom — Under- proprietor 8 right to 
graze cattle in waste land— 20 I. 
C, 467.— Right of privacy— 15 1. U. 
270.— Superior proprietor’s right 
over land held by under- proprietor 
—12 0. 0. 106.— Of light and air— 
Proposed building rendering plain- 
tiff’s boase less substantially useful 


— Injunction proper remedy - 20 I. 
C. 544. —Party’ wall— Treatment as 
such by common consent of wall 
built by one man— Evidence of con- 
duct— Right of privacy— 15 I. C. 
270. 

Ejectment. 

See S.S. 54, 56 and S. 108 (8) 
Oudh Rent Act.— See O. V. R. 
19 C. P. C.-.31 I. C. 479-Formal, 
tenant holding on after— 15 O. C. 
311— Illegal, 12 O. 0. 90—13 0. 
C. 188-S. D. 10 of 1914—2. O. L. 
J. 735.— Process of, not a process of 
execution, S. D. 5 of 1917— Right 
to make entry without a suit in, 15 
O. C. 295. 

Endorsement. 

Made by registering officer, 1 O. 
L. J. 306—14 O. C. So. — On promis- 
sary note after maturity, 18 0. C. 
272.— See S. 32 Evidence Act and 
S. 58 Registration Act. 

Escheat. 

tlrove holder absconding— 1 0* 
C. 42-12 O. C. 197—12 0. C. 201— 
16 O C. 341—1. O. L. J. 86.— House 
—meaning of complete ruin— 2 0. 
C. 195—12 I. C. 409.— Residence, 
change in, effect of — Meaning of 
‘M/u/roor ”-2 O. C. 280— 12 I. C. 
409—35 1.0. 843. Right of, when 
exercisable— Abandonment of grove 
“•20 I. C. 40. 

Endowment., 

See “ Mahant 

Estoppel. 

By an action in Settlement Court, 
5 0. C. 70, Dist. 15 0. C. 25.— Aban- 
donment of claim — Cause of action 
arising on different dates and re- 
ferring to different properties, 8 0. 
C. 65-12, 0. C. 347.— 10, I. 0, 29 
(31)— By representation or conduct— 
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B 0. L. J. 7-S. a 88, 305 -.9, I. C. 
415,^1 0. C. 254—5 0. C. 395 -7 0. 
C. 61. — Admission in former suit as 
to genuineness of deeds. 4 0 C. 408. 
—Attestation of correctness of Khe- 
wat — subsequent denial of status as 
under-proprietor, 6 0. Q. 70— Attest- 
ing deed as witness— 5 I. C. 252 — 
See Compromise —By acquiescence 
—21 L C. 256—10 0. 0. 231.-05- 
jection to execution taken after part 
of mortgaged property sold under 
decree— 5 0. C. 251.— Plea of operat- 
ed as bar to plaintiff’s claim— 18 0. 
C. 61.— Mere omissio!^ to buy— 1 0. 
C. 254—5 0. C. 895—7 0, C. 61-10 
O. C. 257. — Disclaimer of title will 
not operate as, 1 0. C. 22.— Mortgage 
of occupancy holding— Mortgagor not 
estopped from denying validity of— 
6 0. C. 331—12 0. C. 236—160. C. 
109. — Mortgagor estopped from deny- 
ing truth of the construction pleaded 
by him on the former sqit — S. C 
296. — No, when previous warrant of 
attachment either proved ineffectual 
or was not executed — 1 0. £, 71 — 
No, 19 0. C.- 36 —Effect of reci- 
tal in a deed in an action collateral 
to it, U 0 C. 301-14 0. C. 139 -15 
0.0.122 — Allegation as to adop- 
tion — subsequent denial — 10 O. C. 
343 (P. 0.). —Effect of plaintiff’s 
knowledge as to falsity of claim — 
Fraudulemt conduct— 1. 0. L. J. 92 
— ^Statement in mutation proceedings 
not amounting to abandonment of 
legal right— B O. 0.268-23 1. 0. 
860—1 0. L. J. 38, 81. — False repre- 
sentation by father— 19 I. 0. 55 — 
Fraudulent transfer — Fraud success- 
fully perpetrated— Position of par- 
ties to fraud, 30 I. 0. 253.— Separate 
holdings treated as one, 27 I. 0. 382. 
—Hindu widow allowed to represent 
herself as owner — Plej, as to invalid- 
ity of mor^ go wtien not maintain- 
able, 30 1. 0. 388. -See Ma horn medan 
Law, 11 0, C. J.— See mortgage, re- 
demption of — 18 0. C. 95.— ^Belief in 


the rep^resentation necessary— 11 0. C 
l76— Elements necessary to consti 
tute— 10 0. 0. 257, 343—12 0. 0. 236. 
—plea of 18 O.^C 61.— See “Ous- 
tom,” “ Guardian,” “ Minor,” Pre- 
emption,” “ Fraud S, 115 Evi- 
dence Act. 

Evidence. 

Oral, to prove how the description 
in mortgage deed was related to exr 
isting facts — 16 0. C. 213.— Whether 
mortgage or sale— 11 0. C. 95—15 O. 
C. 1. — Oral, whether to be regarded 
with suspicion, S. D 9 of 1914.— 
Plea of having no duty to call, 17 
O. C. 134.— Right of rebuttal— 15 
O. C. 256.— Wajibularz asfof ar- 
rangement made for maintenance of 
the Chowkidar^ 7 0. C. 35. — Certi- 
fied copies of Kha%r(i8j^^ 0. C. 204— 
Entries made in remark column — 11 
O. C. 195 — Secondary of terms of a 
mortgage deed, 11 O. C 285.— Suf- 
ficient, of endowment, 17 0. C 836. 
Admissibility of dying declaration, 
S. C 2D — A bare expression of opin- 
ion in judgment — 7 O. 0. 122.— See 
confession. — Additional, admitted by 
Court of First Appeal, 1 O. C. 199. 
— See Will. — Of conspiracy, 5 O, C. 
321. —Costs, 16 Cal. 62.— Doubtful 
character of — 5 0. C. 59. — Of 
medical witness, S. C. 169. — Of in- 
sanity, S, C. 58._Of divorce and sub- 
sequent marriage — Deposition in 
former criminal case —26 all 108.— 
Statement made before Mag^istrate 
other than committing Magistrate, 
S. C. 30. — See “ Benami.” — Practice 
—Principle of decision in cases 
where oral evidence conflicting — 14 
I C. 99.— Of rule of succession — 12 
O C. 304-13 0. C. 163-10 I. C. 
448 (450) --10 I. C. 558—11 I. C. 
316 — 1 O. L. J. 632.— Similarity of 
handwriting, how far evidence of 
forgery-13 0. C. 1, 17 0. C. 276 - 
Weight^ value of-30 I. C. 279.— 
Adrnia^illtty of, 12 O. d. 304—16 
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0. C. 386.— See Pedigree/’— Ad- 
missibility of power of attorney in, 
18 O. C. 372.— Certified copies of— 
11 O. C. 360, — Conviction trnsed on 
circumstantial, 13 O, C. 309. — Defi- 
nite against each accused in joint 
trial,, 15 O. C. 263. — Further, in ap- 
peal, 15 0. 0. 253—16 LC. 887 — 
Oral, admissibility of -16 0. C. 185. 
— Oral, to establish existence of legal 
relationship, 18 0. C. 122.— Against 
co-accused, 11 0. C. 328—12 0,0.418. 
Of accomplice— 12 0. C. 418.— Of ap- 
prover— 13 0. C. 235, 243.— Against 
accused, 1 O. L. J. 163.— Of essential 
facts, 11 O. C. 109.— As a wl.ole to be 
considered-^! O. L. J. 591.— Of ex- 
pert, 13 O. C. 1— Of general repute, 
lOO. C 168,132—9 0. 69.— As 

to who struck the fatal blow — 16 O. 
C. 19. — Of instances — 1)3* 0. C, 163 
—Of legal necessity, 9 O. C. 194. — 
Given by a police officer not based 
on personal knowledge — 10 O. C. 
168, — To prove custom — See Custom. 
Not to be discussed by second Ap- 
pellate Court, 1 O. L. J. 352.— Of se- 
paration, 11 O. C. 381.— Recorded 
without administering oath — 10 0. 
C. 337.— Required to prove endow- 
ment — 16 O. C. 76.— To contradict 
terms of document not to be giv.en 
by party to instrument— 8 I. C. 501. 
—To prove that a grave-yard is of 
public nature, 16 0. C. 76, 

Evidence Act. 

SS. 4, 32, 90. 

Credibility of witnesses, hearsay 
evidence— 7 0. C. 290. 

SS. 8, 32, 118 and 119, 

Evidence of deaf and mute — 5 O. 
C. 246. 

SS. 10, 25, 145, 155> 

Conspiracy— 5 0. C. 321. 


SS. 11, 18, 19, 20. 

Admission against one's own in* 
terest when lose its force, 26 1. C. 
647. 

S. 13. 

Judgment inter partes Expression 
of opinion— 7 O. C. 122.— Admis- 
sibility of proceedings of other liti- 
gation, 10 1. C- 188. 

SS. 18, 21. 

Recital in mortgage deed, value 
of, 17 I. C. 641, 741. 

S3. 19 and 80. 

See, 26 All. 108. 

SS' 21, 24, 25, 26 and 27. 

Confession made to the residents 
of neighbouring village — 8 0. C. 
395.— See S. 32 Evidence Act —See 
Confession. 

SS. 24, 27. 

Information given by accused to 
Police Officer on threat— Effect of 
retracted confession— 32 I. 0. 321. 

SS. 24, 30. 

See Confession— S. C, 153. 

SS. 25, 26 and 27. 

See Confession.— See S. 421, Cr. 
P. Code-13 O. C. 309. 

SS. 26, 30, 45 to 61. 

Confession of prisoner admissible 
against co-prisoner — Opinion of 
Police Officer as to points under en- 
quiry-S. C. 98-24 I. 0. 562. 

S. 27. 

See S. 21-8 O. C. 395— Informa- 
tion given by accused to Police Of4 
ficer-24 I. U 662.-SS. 26 and 27 
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explained— Statements made by.ac- 
complice elsewhere than before the 
Court— 13 O. C. 309. 

S. 30. 

See S. C. 153. ---See Confes- 
sion.'— See S. 108 Penal Code, 

S, 32. 

Admissibility in evidence of staU- 
ment in writing by person who coSld 
have been called as a witness but was 
not— Statement of deceased person. 
-25 All. 143. -See SS. 4, 32 and 90. 
Evidence Act,— See SS. 8, 32, 118 
and 119. — Evidence Act.— Statement 
against party interest, 20 0. C. 211. 
— Report or certificate by Medical 
expert, 7 0. C. 354 —Admissibility of 
proceedings of another litigation. 
Statement made by a woman as to 
her marriage with another person— 
10 I. C. 188.— See Pedigree.— Proof 
of signature of executant — Value of 
registration endorsement, 20 0. C. 18 

SS. 32, 35 and 57. 

See Custom. 

S. 32, 

Legitimacy —Declaration of rela- 
tionship — Marriage includes ‘‘ Mu' 
0. C. 115— Admission used as 
evidence of fact stated tbere-in — 8 L 
C. 728.— Hearsay evidence to prove 
connection by fosterage, 1 0. L. J. 
28L^Date of birth— Statement of 
da^ased relative, S. C. 265. — See 
Pedigree. 

S. 34. 

Admissibility of books of account 
containing entries after transactions 
—27 Cal. 118.— Accounts not written 
from day to day, 11 1. C. 95—2 0, Cr 
311.— Meaning of regularly kept in 
course of business, 0. P. J, 730, 


S8. 35, 48 and 49. 

Custom of inheritance — 5 Gal. 744 
— OhauMdaf^s Register of Births and 
Deaths— 14 0. C. 68-95 0 C. 351. 

S. 44. 

Principle of Re% judicata substan- 
tially modified by, 

S.45. 

Opinion of witness not examined 
as expert — 4 0. C. 247 — See SS. 26 
and 30 Evidence Act. 

SS. 57 (8) and 13. 

Ondh J ndicial Calendar as evidence 
of different dates of corresponding 
eras, 4 O. C* 180. 

SS.^60,67, 68 and 69. 

proof of document— Absence of 
attesting witness not accounted for— 
11 I. C. 225. 

S. 65. 

Document address to mortgagor 
by agent of mortgagee not eecond* 
ary evidence, 20 I. C. 62. 

S. 68. 

Certified copy of registered deed 
7. O. C. 327, 305-3 0. L. 482.- 
Attestation oi agreement qualifying 
previous mortgage deed — 20 I.' C. 
544. — Sale deed not required by law 
to be attested— 10 I. C. 64-19 O. C. 
23 -20 O. C. 18.— Scribe not attesting 
witness, 41 0. L. J. 101 — See S. 59 T. 
P. Act-39 r. C. 274.-See S. 115 Evi- 
dence Act— 4 0. 0. 408.— Proof of 
mortgage deed, 11 1 . C. 225. — See 
S. 32 Evidence Act— 20 0. C. 18. 

S. 70. 

Meaning of admission of execu- 
tion-— Whether Registrar’s certificate 
proof o! execution— 19 0. 0. 23.— 
§ee S. 68 Evidence Act. 
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S. 71. 

Evidence of other persons (not 
attesting witnesses) not sufficient, 34 
I. C. 397. 

S. 74 

See Sup. 0. C. 36— Certified copies 
of khasras, 3 O. C. 205—11 0. C. 
195. 

SS. 76, 77. 

See Burden of proof— 23 Cal. 950 

S.80. 

Statement recorded in English but 
no evidence to prove that statement 

10 0. C. 112. 

S, 85. 

Admissibility of power of attorney 
—18 0. C. 372. 

S. 89. 

Attesting witness dead— Failure to 
produce deed. — Proof of execution 4 
O. L.J.365. 

S. 90. 

See 7 O. C. 290— Certified copy of 
Fard Kashi Baghat—l^ 0. C. 363 — 
Presumption as to genuinness of 
Document 70 years’ old— 6 0. C- 142 
— 19 0. C, 92.— See “ Pedigree, 

S. 91. 

See 8. 9 Oudh Laws Act— 4 0, C* 
365. — Oral evidence as to the exist- 
ence of document 1 0. C. 301, 16 
0. C. 185.— Unregistered Kabuliat — 
9 0. 0. 296, 362.— 12 0. C. 140.— 
Proof as to existence of legel relation- 
ship, 2 0. L. J. 97. Registration en- 
dorsement, 14 0. C. 80. 

S. 92. 

See 1 0. C. 301.— Separate iVrange- 
oaent in contravention of terms of 


deed, 37 I. C. 231-See Fraud.— Veri- 
fication or modification of terms of 
contract, what amounts to— 10 I. C. 196 
— Oral agreement convening mort- 
gage by conditional sale into one of 
usufructuary mortgage — 14 0. C. 321 
and 19 0.0. 166— Real nature of 
transaction can be proved by oral 
evidence— See Pre emption, 1 0. L. J. 
714 — 21 1. C, 60, 69, — Oral agreement 
for enjoyment of portion in lieu of in- 
t^est, 34 1. C. 745, — Redemption suit 
for, 10 I. C. 196.— Pre-emption suit 
for. 8 I. C. 501. — Admissibility of 
oral evidence 16, 0. C, 185-~Plea in 
pre-emption suit that sale was gift, 
8 I. C. 501. 

S. 93. 

Oral evidence to prove that a 
mortgage deed was intended to be a 
sale, 11 0. C. 95. — Sale or gift 21 
I. 0. 60. 

S. 94. 

Admraissibility of extrinsic evi- 
dence, 40 I. C. 491-1. 0. L. J. 714- 
21 I. C. CO, 69, 

SS. 95 and 96, 

Oral evidence to prove how the 
description in a mortgage deed was 
related to existing facts, 16 0. C. 
213, 

S. 101. 

Burden of proof, 2 O. C. 59—6 0. 
C. 142. ' 

SS. 102 and 110. 

Plaintiff how far bound 
set up in his plaint— 6 0. C, 119—8 

0. C. 145-9 0. C. 167-4 0. 0. 31-8 

1. C. 407, 691—14 0. C. 196-15 0. C. 
33.— Suit to set aside lease and for 
declaration as to defendants status 
-6 0. C. 142. 

S. 108. 

Missing person — Hindu Law— S. 
C. 101,276. 
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S. 111. 

Coercion, force and undue in- 
fluence, burden of proof-~l 0. C. 
63. —See S. 16 Contract Act. 

S. 112. 

Son born, 280 days after father’s 
death— Presumption— 38 T. C. 449. 

S. 114. 

Account not produced— 16 L C. 
25. — Production of document with 
endorsement of payment, 15 0. C. 
278, —Presumptions not confined to 
Illustrations— 1 O. L. J. 95, 426. — 
Presumptions in respect of proceed- 
ings—! O. L, J. 549. — See Pre- 
sumption. — Plea of payment — Non- 
production of bond— loss, 2 O. L. J. 
498.— Corroboration of approver’s 
evidence, 12 O. C. 418. 

S. 115. 

See mortgage— S. C. 296. — See 
Pre-emplion.— See Estoppel — Aban- 
donment of cIaim-~8 O. C. 65— 12 
O. C. 347—10 I. C 29, (31). -Inter- 
pretation of “ Omission.” — 2 0. L. 
J. 22. 

S. 118. 

See ‘^Witness.’' 

SS. 118, 19. 

See SS, S and 32— Evidence Act. 

S. 123. 

Defamation- 8 O. C. 80. 

S. 126. 

See S. 13 Legal Practioncrs’ Act, 
20 I. C. 598. 

S. 132. 

Witness can not be prosecuted for 
defamation— 3 O. C. 80—12 0. C 
308. 


SS, 137 and 138. 

Eight of prosecutor or accused to 
cross-examine a witness called by 
Court, S. C. 275. 

S. 144. 

Non-production of account books, 
25 X. C. 749. 

S. 145. 

Discripancies in present and pre- 
vious statement— Duty of Court— 2 
O. L. J. 502. 

S. 157. 

Statement to Police Officer— Ke- 
freshing memory, 13 O. G. 7. 

Excise Act (XXII of 1881) 
and IV of 1910. 

Application of No. 20 of Excise 
Rules— 1 O. C. 121. 

S. 28. 

Sale of land in default of excise 
revenue— Prior incumbrance— 3 O. 
C. 79. 

S. 39. 

# 

Employment of servant by licens- 
ed vendor, S. C. 179.- Suit by 
licensee — Jurisdiction — 13 I. C. 566. 
—Every Police Officer is an excise 
officer, 17 O. C. 273. 

Execution. 

Application for, decree for reco- 
very of balance of mortgage money, 
limitation— 6 0. 0. 114 ^ 9 0. 0. 288— 
10 I. C. 21. — Renewal of proceedings 
'—Decree of Rent Court, limitation, 
2 O. C. 110. — Attachment of allow- 
ance of ward in— 7 0. 0. 174.— Be- 
yond Court’s local limits, objection 
to decree itself— 5 0. C. 9.— By sub- 
stitution of appellate decree, 4 0. C* 
338.-— Construction of appellate de. 
ree for, 6 O. C. 35.— See Pmdn- 
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Suit for possession of land 
ascertained after decree, limitation, 
♦commencement of 12 years— 19 Gal. 
159 —Premia paid by decree holder 
on account of insurance, whether re- 
coverable— 32 I. C 751 — Objection 
—Res judicata — Estoppel — 32 I. C. 
754. 

Execution of Decree. 

Against representative of deceased 
judgment-debtor — Joint family pro- 
perty-6 0. C. 271-11 O C. 334.- 
Final, or order of Appellate Court 
— limitation, 3 0. C. 50 — 5 O, C. 143 
~G 0. C. 48.— Where only one out 
of several defendants appeals, 5 O. 
C. 217. — Application for resale of 
mortgaged property, limitation, 6 
O^C. 195.— Application to set aside 
sale (a) 10. C. 155-G 0. C. G1.-8 
0. 0. 409, S. C. 7— (6) in default, 10 
O, C. 353. — Attachment of property 
in execution of supposed decree for 
balance of mortgage debt, 6 0. C. 
59.— Beyond Jurisdiction Sup 1 0. 
C. 58. — Application by judgment- 
debtor to raise decretal amount by 
sale or mortgage — 3 O. C. 42.— Par- 
tition of land in S. C. 15G, — Pro- 
ceeding in, B O. C. 84. — Property 
not comprised in the decree, decree- 
holder taking possession of, not 
through Court, 7 O. C. 213. — Setting 
off costs awarded to decree-holder 
against sum payable by him— G O. 
C. 23.— Simple money decree, appli- 
cation to execute, in^ for sale of 
mortgaged property— 5 0. C. 108.— 
Application, made to another Court 
— 9 0. C. 281.— Time for making 
application for fresh process, E. A. 
k. 23, 24.— Liability of other pro- 
perties charged when a portion of 
property sold subject to entire charge 
— 10 0. C. 280. — Deposit of addi- 
tional sum by mortgagor— lapsed 
amount, to be given credit for, by 
mortgagee— 16 I. C. 830,— Postpone- 
ment of application by order- Ap- 


plication for continuation of sus- 
pended proceedings— Limit ation— 17 
O.C. 169-See, 7 1. C- 611-13 0. 0. 

265 Appropriation of debt due to 

two persons towards a debt due 
against one of them alone— 11 O. C. 
225. — Order in execution proceedings 
res judicata 11 0, 0. 220.— Appli- 
cation against one of several judg- 
ment-debtors, effect of, against others 
—13 0. C. 48.— See ‘‘ Decree. ’^-Ef- 
fect of want of proper attachment 
— absence of sanction— Validity of 
sale — 16 O. C. 51. — Sale in, of in- 
ferior Court by order of Court of 
higher grade — Second appeal— 11 0. 
C. 41. -^-Application for, on the last 
day of 12 years— 11 O. C. 57. — 
Power of Court to which decree 
transferred to grant permission to 
continue execution proceedings be- 
gan upon the application of decree 
hold^i’ since deceased— 11 0. C. 112. 
— Previous for, limitation— 13 O. C. 
90.— Subsequent for, iG 0. C. 70. — 
Against person of Ward, 25 I. C. 
668. — See application. 

Exparte. 

Decree, 31 I. C. 479-12 O. C. 25. 
—Application by representatives for 
review of— 9 0. C. 35. — Decree, suit 
for cancellation of, 23 I, C. 976. — 
Grounds for setting aside of— 14 0. 
C. 111-15 O. C. 282.— Decree, res 
judicata^ 12 I. C. 3S9, — Decree, 
against debtor and his surety — 24 1. 
C 115.— Decree under S. 90 T. P, 
Act, application to set aside, 9 O. C. 
288. — Hearing of, 16 I. C. 600. 

Expert. 

Evidence of similarities in hand- 
writing, 13 O. C. 1—14 1. C. 753-17 
0. C. 27G. 

Ex-proprietary Rights. 

Declaration oi—Dalchldihani of 
proprietary rights does not amount 
to ex-proprietor’s dispossession-Col- 
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Motion of rent from sub-tenant’s of 
ex-proprietors, whether amounts to 
dispossession — Mutation of names — 
1 O. L. J. 759.— Claim for — Actual 
possession of sir not retained by 
vendor — Waiver— Purchase at pub- 
lic sale, 2 O. L. J. 71-S. D. 11 of 
1904.— Deed of relinquishment of, 
executed at the same time as sale 
deed — Possession retained by vendor 
—2 0. L. J. 42. -See SS. 7 A. O, R. 
Act. 

Extension of Timfe. 

By Court for amendment of plaint 
-See 0. Vir, R. 11 C. ?• C. 4 O. C. 
108— Of Us pendens to third persons 
—16 O. C. 225. — Of period of 6 
months-^15 O. C- 177.— Of time of 
deposit of one-fourth purchase 
money — 2 O. L. J. 216. — Fixed for 
compliance of condition in decree, 8 
0. C. 241.— For making and filing 
of award— 9 I. ,.0. 241.— Fixed in 
pre-emption deol^ee — 16 O. C. — By 
Court of appeal — 7 0. C. 359 — 17 0. 
C. 377—11 O. C. 144.— For paying 
Court fees, 4 0. C. 108.— Mortgage 
money— Payment after time fixed— 
5 O C 82—14 O. C. 10. 100, 147-25 
I C. 752.— Of limitation, 14 O. C. 
238-2 O. L. J. 562-13 O. C. 103— 
16 O. C. 5 -10 O. C. 38.— Of period, 
25 I. C. 26.— Of period of sanction 
to prosecute, 15 O. C. 177. — When al- 
lowed, 18 O. C. 58.— Of time fixed 
in decree, J6 O. C. 6.— Of limitation, 
l>y making written acknowledgment, 
IG O. C 272.— See SS. 148, 151 C. P. 
C. and Decree.” 

Family. 

Settlement— 10 All. L. J, lOl, 105, 
103-9 All. L. J. 778-14 O. 0. 356. 
41 1. C. 126.— Joint, see Hindu Law. 
— Arrangement — 13 0. 0. 332—17 O. 
C. 108 ^ 18 O. C. 51, 282—19 O. C. 
75. — Business, 180. 0 84 — lO. L. J. 
456—2 0. L. J. 55.— Custom— See 
Custom.— Debt— 15 O* C, 397 — idol 


— 1 0. li. J. 204. — Records, ancient, 
11 O. C. 362.— Usage and local cus- 
tom-16 O. C. 290. 

Fraud. 

Insanity, weakness, helplessneris— 
Commutation of insufficient case of 
insanity into a case of weakness, 7 
O. C. 287 — Knowledge of— S, 0. 
248. — Decree set aside on proof of, 
4 O C. 31.— Transfer by vendee’s 
husband — 1 O. C. 188. — In dealing 
with third person’s property — 12 I. 
C. 39 — 161. C. 182. — IJndue influence 
— 20 I. C. 47. — Frandulent transfer 
— Transfer in lieu of dower —20 0. 
C. 295 — Evidence of —21 I. C- 69. — 
General allegations of — 1 O. C. 262. 
— Refusal of mortgagee to advance 
mortgage money — S. C. 280. — Plain- 
tiff pleading his own, 8 O. C. 278— 
18 0. C» 131.— Principle to be ob- 
served where case is based on, 9 I. 0. 
429.— Suit to set aside decree obtain- 
ed by false statement made in plaint 
— Plea of res iud>icata~~A 0. L. J. 
522 — 13 O. C. 429. — Parties to, posi- 
tion of— 2 0. L. J. 399-18 O. 0. 
I31..--Plea as to, 2 0. L. J. 399.-Of 
judgment-debtor — 14 O. C. 238. — 
By the decree-holder alone— 12 O’ 
C. 175.— Of mortgagor, 13 O. C. 148. 
— Or other acts of bad faith by 
debtor, 13 O. C. 94. — Setting aside 
of a decive on ground of —Decree 
against 2 defendants.— Suit by one. 

defendants —13 0. C. 388 Suit 

for cancellation of exparte decree — 
Effect of Plaintiff’s knowledge as to 
falsity of claim— 1 O. L. J. 92. — Of 
party to case — 2 O. L. J. 14. — Pro- 
ceeding— 16 0. C. 225.— Limitation 
suit to set aside deed— 15 Cal. 58—3 
0. C. 105, (107) 1 O. C. 178 (180) — 
1 0. C. 229-13 C. W. N. 815 (821) 
1 O. L. J. 225. — Pre-emption suit for 
recovery o f a portion of considera- 
tion— S 0. C. 283-9 0. C. 308.— 
Transfer of Property Act, S. 55— 
Warranty— Misrepresentation— 8 O. 
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C. 345 — See "J’rover— 12 M. I. A. 
507. — See “Compromise/’ “Estop- 
pel,” and S. 53 T. P. Act. 

Gambling. 

Illegal Contract See S. 23 Con- 
tract Act. — In litigation — Champer- 
ty — Plea of failure of consideration, 
8 O. C. 155^10 O. C. i73 (178)— 14 
O. C. 139—16 0. C. 136—21 I. C. 8. 

Gambling Act. 

Gambling not an offence fer se — 
S. C. 203. — Presumption as to com- 
mon gambling house — Warrant 
signed with pencil— 5 0. C* 37. — 
Necessary elements of offeiiee— Ac- 
quittal of approver— 20 0. C. 4. — 
Public place — S. C. 91, 63. — Money 
found with gamblers — Confiscation 
of instruments of gaming — S. C. 63. 

General Agent. 

/ 

See “Agent.’’ 

General Clauses Act 
(X of 1897.) 

Tree immoveable — 5 0. C. 228> 
16 0. C. 346. — Immoveable property 
18 0. C. 380, 16 0. C. 346.-l3enefit of 
usufructuary mortgage whether im- 
moveable property S. C. 300, 301.— 
Proceedings in execution of decree 
are part of a suit— 1 O. C. 160. — 
Application of S. 6 of Act I of 1868, 
(General Clauses Act) to the pro- 
visions of Act XX of 1890, S. C. 193 
-211, 293.-See D. XXI, 11 89 C. P. 
C.— 9 0. C. 214. — Plea of previous 
acquittal in a criminal trial upon the 
same fact— 6 O. C. 153.— Applica- 
tion of S. of General Clauses Act 
to S, 31 Limitation Act- 15 0. C. 
373.— Application of General Clauses 
Act to Oudh Rent Act, 16 0. C. 846 
— S. D. 5 of 1913— S. D-. 2 of 1913. 


Gbarwara. 

Suit for recovery of— Limitation 
—3 0. G. 203. 

Ghair Hiradri. 

Wife, exclusion of — 12 0. C. 110. 

Gliair Kuf. 

Meaning of— 12 0. C. 110. 

Gift. 

See Hindu Law and Mohammedan 
Law. — Construction of, S. C. 291. — 
Registration of dec 1 of, 3 0. C. 231. 
For maintenance, custom of entail 
on heirs male of donee’s body, S. C. 
237 —Of an absolute interest by 
Talukdar to vest at a future time, 2 
0. C. 214-9 O. C. 113.-Of land on 
zamindari tenure— Limitation, 3 0. 
C. 55. — Meaning of Birt— Registra- 
tion, 14 0. C. 41-17 0. a 299.-Oral, 
by taluqdar in favour of daughter, 
5 0. C. SIS-S) 0. C. I13.-Register- 
ed deed of— Delivery of possi'ssion, 
5 O. C. 89. — Transfer by — Failure to 
prove alleged inequitable advantage 
taken by donee over donor— 23 Cal. 
15.— Unregistered deed executed be- 
fore Registration Act, 7 0. C 342— 
201. C. 47 -Oral, Will or Gift— 13 
O. C. 172 — Gift of usufruct of main- 
tenance— Restraint on alienation by 
done — 35 (). C. 345. — Construction 
of— Evidence of intention— 10 Cal. 
238.— Construction of document— 
Deeds of will and gift executed si- 
multaneously— Statement in Will as 
to revocability of gift— 3 O. L. J. 
525. — Does not include trust, 18 0. 
C. 356.— By owner while ousted by 
trespasser, 13 0. C. 847.— feee SS.' 
13,16, 17 Oudh Estates Act. 

Grant. 

See Oudh Land Revenue Act, S. 
52— 55.— As a Zamindari village^ 25 
All. 1. — Presumption as to nature 
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of, 4 0. C, 31—10 0. C. 318 — Jagit 
granted by Kii^ of Oudh, Sanad 
granted by British Government—^ 
Grant in perpetuity— 18 O. C. 168.— 
By Government for maintenance of 
family, 11 Cal. 1. — In favour of 
temple-— 4 0. C. 01.— For mainte- 
nance— 7 0. C. 90—12 I. C. 324—1 
0. L. J. 589-18 I. C. 127-S. C. 
209, 291, 237, 198, 281-4 O, C. 163. 
— Grant to one of three brothers — 
Brothers living jointly- Conduct of 
brothers — 13 0. C. 332.— Power of 
manager— Burden of proof— Neces- 
sity— 18 O. C. 79—11 I. C. 166.— 
Rent free service grant— Non- 
transferable — Title of purchaser as 
against grantor — 3 0. L. J. 235 
(Central O. L. J. 325).— See S. 
107 A. Oudh Rent Act, 29 1. C. 510.— 
Construction of document— 18 I. C. 
127—13 O. C. 332-18 O. C. 168.— 
Operation of— 2 > \ L. J. 758.— Rent 
free— 29 I, C. 552—12 I. 0. 324.— 
From Government free of revenue, 
sale of —17 0. C- 369. — In perpetuity i 
_7 O. 0. 90-12 1. 0.*^ 324-18 O. C. 
168.— For 100 years— 17 0. C. 291. — 
Of lease-8 1. C. 410 -14 O. C, 204. 
— Of muafi land, S. D. 1 of 1910.— 
Of Nankar— 14 0. C. 196, — Of per- 
petual leases— 20 1. C. 147, 57 — 18 I. 

C. 281. — Of villages, revenue free 
not a pension — 18 0. 0. 168. 

Grave yard. 

Jurisdiction— 1 0. L. J, 557.— A 
field partly under cultivation and 
partly a — 4 O. and A* L. R 636.— 
Evidence to prove to be of a public 
nature— 16 0. C. 76. 

Grove. 

Cultivators right to— 1 0. C. 231 
—2 0. C. 280—15 O. C. 33-1 0. L. 

J. 63.— Occupancy tenant may plant 
trees without zamindar ’s permission, 

16 O. C. 341— Grove belonging to 
absconding tenant — 1 0, C. 42 — 12 
0. C. 197, 201-1 0. L. J. 86.-Suit 


for removal of trees —Limitation, 11 
0. C. 379. — Resumption of, piece- 
meal, 9 O. C. 109-11 O. C. 379— 
Position of grove holder— 15 0. C. 
91-24 I. 0. 780-15 O. C. 33—22 1. 
C. 125-2 O.L. J. 589-1 O.L. J. 
273. — Right of proprietorship over 
trees and right of under-proprietor- 
ship over land— 16 O. C. 173 — 
Planting of trees, S. D. 7 of 1912. — 
Character of— 2 0. L. J. 88.— Effect 
of abandonment— 20 £. C. 40. — See 
Grant — 17 O. C. 291. — Owner of 
land, covered by— 10 0. 'C. 86.— 
planting of, with mortgagee’s per- 
mission — 9 O. C. 18, — Portion of be- 
coming devoid of trees— 2 O. L. J. 
589. — Proprietor of, not necessarily 
owner of land, 2 (^. L. J. 88.-~Suit 
for rent of land originally a —9 0. 
C. 227.— Tenure of— 9 O. C. 109. — 
When losing its character as such — 
2 O. L. J. 589,27 I. C. 94 -Cultiva- 
tion of land — 29 I. C. 134.— Trees, 
whether moveable, 18 O. C. 122.— 
Grove holder — see Pre emption, 10 
0. C. 85—13 O. C. 202,— mi7- 
11 O. C. 164. — Mortgage by 
grove holder — 12 O. C. 201, 197— 
1 O. L J. 519—15 I C. 277.— Of 
long standing— 15 O. C. 33. — Sub- 
sequently cut— 2 0. L. J. 772.— 
Custom in respect of — 1 O. L. J. 63. 
— Brought under cultivation, 1 O. 
L. J. 751-2 0. L. J. 757. 

Guardian. 

Adverse possession from mere 
mutation of name in favour of — 8 I. 
C. 728. — Ad litem^ application for 
leave to appeal by next friend of 
minor in presence of— 4 0. C. 98.— 
Minor represented by, decree nullRy 
—5 0. C. 97.— Not appointed— Ob- 
jection by minor to validity of de- 
cree in execution department, 7 0. C, 
199.— Authority to contract, S. 0 . 
264. -Court’s power to revoke ap- 
pointment of, 4 0. C. 241. — Promise 
to pay money on behalf of minor, 
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personal liability of minor, limita- 
tion, 7 0. C. 46. — Negligence of, 33 
I. C. 481—2 O. C. 233-19 O. C. 119, 
10 O. C. 321. — Mortgage executed by 
legal necessity, 10 0. C. 321—9 I. C. 
56.— Certificated, effect on attain- 
ment of majority, 11 O. C. 159. — 
Lunatic’s property — sale by certi- 
ficated guardian— Court’s permis- 
sion not obtained— sale to extinguisK 
previous mortgage— 34 I. C. 422.— 
Enquiry as to the fitness of— affida- 
vit that Guardian has no interest 
adverse — 10 O. C. 321. — Defacto 
transferring minor’s property, 7 O. 
C. 181-9 O. C. 97—11 0. C. 1—15 O. 
C. 49—16 0. C. 119-17 O. C. 52.— 
Registration of bond executed by, 10 

O. C. 38.— Transfering by mother, 
10 0. C. 367-9 O. C. 97—13 O. C. 
158 — 1 0. L. J. 747.— Appointment 
of— 9 0. C. 97—16 O. C. 119—4 O. 
C. 269—4 O. C. 241 -S. C. 217—1 5 O. 
C, 49 — 15 T. C. 265.— Purchase by, 
ol property at auction — 0 O. C. 252. 
— Custody of minor girl — Disquali- 
fication for guardianship by marriage 
with man not related to minor with- 
in prohibited degrees— 14 0. C. 103. 
— No order appointing, 16 O, C. 
247,-15 O. C. 153. Interest ad- 
verse— 16 O. C. 247. — Mortgage of 
property of minor son by mother — 
5 O. C. 197, ' Widow as guardian — 
Notice of transfer to male /olations, 
12 0. C. 83, 78.— Lawful— S. 361 1. 

P. C.-l O. L. J. 416.— Validity of 
transfers made by, 14 L C. 14.— 
litem (a) appointment of— 10 0, C. 
321—16 O. C. 261 ; (h ) fitness of per- 
son whose act called in question, 11 
O. C. 819—13 0. C. 140; (o) Notice 
not served upon minor prior to ap- 
pointment of, 2 O. L. J. 562; (d) pre- 
sumption about correctness of order 
of Court appointing, 13 0. C. 23; 
(e) effect of existence of, on minor’s 
action, 16 0. C. 206; {/) propriety 
of appointment of , 13 O. C. 58; (g) 
not informed, 1 O.'L. J, 708.— Of 
person and property of minor— 18r 


O. C. 66.-See, 0. XXXII C. P. C- 
and ‘‘ Minor.” 

Guardian and Wards AcL 

SS. 7, 17. 

See Guardian, app^ointment of.” 

SS. 11, 13, 17. 

Application for guardianship of 
person and property — Interested 
person not made party— 1 O. L. J 
761—18 0. C. 66. 

S. 16. 

Certificate of administration 
granted to a relative of the minor 
— Filing of accounts by such relative 
-S. C. 145. 

S. 17 

Qualifications for appointment of 
Guardian— 13 0. C. 140 — Appealj^ 
right of — Revision qua pi-rsons not 
entitled to appeal— 18 (XC. 66.— See 
Mohammedan Law, 14 O.^C. 103, 

S. 18. 

Lease executed by guardian on be- 
half of minor, 2 0. C. 33.— Joint 
family see Hindu Law — 1 O. C. 43. 

SS. 28, 29 and 47. 

Order granting permission to 
transfer— Appeal— 11 O, C. 29. 

S. 31. 

Revision at the instance of persons 
not party to the proceedings, 12 0. 
C, 78. 

Guzara. 

Distinction between MuUii and, 20 
0. C, 37. 

Haq. 

Lambardari, quite independent of 
right as to costs of collection. 24 I. 
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C. 673.— See “Lamberdar’’ and 
‘‘Jurisdiction.’ —Sale of grove by 
tenant, S. C. 147. 

Haq Chaharum. 

Zamindar’s right to in execution 
sales— 1 0. C. 2—13 0. C. 366.— Pur- 
chaser’s liability for — S. C. 147 — 11 

0. C. 64. — Settlement Court’s decree 
for— -R. A. R 62. — Liability of ven- 
dee to the landlord for— 11 0. C. 64. 

Haq Jithwauae. 

Custom— Oral evidence, 1 0. C. 

001. 

Haqiat Mutafarriqa 

SeeO. R. Act S. 108 (10) -1 0. L. 
J. 25, 364. 

llaud-writiiig. 

Evidence of expert in, 13 0, C. 1. 
— Witnesses for identification of — 
12 I. C. 513. 

^ Hindu. 

Status of a, by a Mohammedan mis- 
tress, 17 0. C. 68.— Formalities ne- 
cessary for the conversion of a, into 
Mohammedanism — 2 O. L. R. 21. — 
Legitimacy, 17 0. C. 6S. — Meaning 
oiM* Malik ”— 12 0. C. 157.— Mother 
succeeding to her son — 14 0. C. 170, 

' Hindu Law.* 

Adoption.— Alienation.— Divorce. 
—Inheritance and succession. — Gift, 
--Grant — Guardian — Jain — Joint 

family Manager-— -Marriage — 

Maintenance — Par tition— — Re ver- 
sioner — Stridhan — Survivorship — 
Shebait— Widow — Will. 

. Adoption. 

Adoption, by widow— ^ 0. 0. 81, 
(83)— 3 0. C. 336, (338)— 5 0. 
C. 360—15 I. C. 247.— With con- 
sent of Sapindas— Limitation, 1 0. 
C. 80.— Banm Religious cere- 


monies, S. C. 26.— Construction oi 
deed — 4 0. C. 6.— Adoption allegec 
and set up more than l2 years age 
-9 O. C. 377.-Liraitation, 7 I 
C. 427 (430). “Evidence and proof 
of“S. C. 116—10 0. C. 343.— 01 
Brahman boy by person of lower 
caste, 17 0. C. 186.— Position of 
adopted son —34 I.tC. 496 — By hus- 
band without consent of wife — ^Right 
of adopted son to succeed to his 
adoptive father’s wife—180. 0. 341. 
—Adoption by Agarwala Baniaa 
without performance of Datta Ho^ 
mam — 20 0. C. 356. 

Alienation. 

Validity of, of share by one mem- 
ber in favour of remaining member, 
20 0. C. 277.— By some members, 
consent of all, antecedent debt, 13 I. 
C. 517.— Restraint on, by son, widow, 
father and mother, 14 O. C. 299 — 3 
0» L J. 289. — Members born, after, 
competent to attack, 34 I. C. 447—4 
0. L.’ J. 287.— Inadequacy of consi- 
deration whether ground for setting 

aside, 34 I. C. 89 .Sale by great 

great father, contested by grand son 
but suit dismissed, suit by alienee 
against great grand son, resjudicata^ 
great grand son’s right to challenge 
with respect to whole property, 1 0. 
C. 289—11 0. C. 15-11 1. C. 291.— 
Right erf after born son to questioh 
—18 0. C. 162.— Mortga^ by father, 
son not made party, 1 O. (J. 53—4 
O. C. 93-178, 6 0. C. 101—7 0. C. 
137—14 0. C. 257.— Son’s power to 
set aside voluntary sales by father, 
antecedent debt, 12 O. C. 248—14 O! 
C. 299—34 I. C. 89.— When not to 
be set aside, 19 0. C. 122. 

Alienation by Widow. 

Mortgage taken from, unpaid in- 
terest claimed on husband^s mort- 
gages'— 26 Qiil 707. — Transfers by, 
allowed to pa§8 unchallenged, trans- 
I fers in favour of next reversioner, 1 



INDEX 


69 


O. L. J. 470.~Power at to aliena- 
tion of husband property, 1 O. C. 
80-3 0. C. 181-8 ■ 0. C. 94—13 0. 
C. 163-24 I, C. 640 -Legal neces- 
sity (a) absence of pressure, not 
binding on reversioner after widow’s 
death, 2 0. C. 258; (h) decree being 
consideration for sale deed having 
been set aside, 10 0. C. 117—6 I. C. 
207—7 I. C, 225—25 I. C. 806—19 

0. C. 122; (c) Proof of income and 
exnenses to determine, 12 I. C. 336; 
(d) Debts incurred, to pay up prior 
debt, prior debt not proved to exist 
or for, 3 0. L. J. 454; (ej Marriage 
of deceased member’s daughter, 33 

1. C. 601 (f) Enquiry about exis- 

tence of, 1 0. C. 30—5 0. C 18-30 
L C- 382; (y) See‘^Widow.” — Con- 
sent {a) By some reversioners, 8 (). 
C. 21 —Value of, 9 0. 104; (b) No 

power to transfer with, 14 O. C. 170 
“ 32 All. 176; (c) subsequent to alie- 
nation, 11 0. C. 78-32 All. 176 -18 
L C. 289. 

Divorce. 

Effect of change of religion, 28 T ! 
C. 201. ^ 6 5 j 

Inheritance and Succes- j 
Sion. 

Hindu mother— Re-marriage— 

Right of inheritance to son’s estate 
-S. C. 253—14 O. C. 170 -To pro- 
perty of Hindu religious mendicant, 

3 0.0.281-8 0.0. 297-12 0, 0. 
152—10 I. 0. ll.— Daughter's son in 
preference to the collateral heirs, 

S* 0. il.^^Per ca Ha, 10 0. 0. 159. 

— Illegitimate issue of a Kayesth — 

S. 0. 235.— Order of, amongst 
ia Sagindas— 16 O. C. 122.— Right 
of step brother — succession with 
whole brother— Special custom— 13 
0, C. 163.— Sonless Jain widow- 
succession to moveables— S. 0. 43.— 
Illegitimate person’s right to the 


property of another illegitimate col 
lateral-9 O. 0. 352-14 0. 0. 227- 
^amanodaibas— Agnates removec 
more than 14 degrees— yCognates— 
Bandus — Sister’s son — 9 O. C. 239. 
—Right of son’s born after separa- 
tion— 5 0. 0. — Sec Custom.— Le- 
gitimacy— Force of evidence as to 
treatment — 2 0. L. J. 101.— Co-heirs 
—Nature of property inherited from 
collaterals, 20 0. 0. 271.— Contest 
as to right of— 16 O. 0- 122. 

Gift. 

By one of two family members in 
favour of other — 3 0. L. J. 289— 
See alienation.— By widow— 32 I. C. 
734,-18 Cal. 545. — Position of son 
born alive after,, whether invalidity 
can be cured by son’s death, 3 O. L. 
J. 741.— Delivery of possession not 
essential— 4 0. and A. L. R. 572.— 
By a coparcener— 20 I. C. 861.— In 
favour of idol— 1 0. L. J. 204.— Ap- 
plication of Hindu Law in constru- 
ing Hindu gift— 3 0. C. 55-~8 0. C. 
61.— See “Mohammedan Law” and 
“ Gift.” 

Grant. 

Presumably heritable, S. C. 291.— 
To widow---Nature of estate— 13 I. 
C. 544.— See “Gift’’ and “Presump- 
tion.” 

Gdardian. 

Mother not, lO 0. C. 367. -Want 
of diligence on part of— 1 0. L. J 
503.— Widow may act as, 1 0. L. J 
503. — Of a member belonging to 
joint Hindu family, 10 0. C. 367.— 
Girl, custody of— 1 0. L. J. 416.— 
See “Guardian.” 

Jain.. 

Custom — Sonless Jain widow-^ 
Succession to moveable propertv— 
S.C. 43. ’ 
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Joint Family. ‘ 

Shdresof each member recorded 
in the Settlement papers — S. C. 59 — 
Validity of deed executed by adult 
member and ladies — Karta — 31: I. 
C. 3. — Declaration of trust in favour 
of, 1 O. 0. Sup. 21.— Nucleus, 
meagre— Members living and earn- 
ing separately — 22 I, C. 887—9 I. C. 
918. — Liability of sons for father’s 
debt — Immoral — S. C. 151 — 31 I. C. 
89. — Son’s liability to pay barred 
debt promised by father — 16 0. C. 
185. — Nature of evidence— Self-ac- 
quired property when becomes joint 
property — accusation of nucleus— 30 
X C 216. — Mortgagee, what to prove 
— whether in appeal prayer for sim- 
ple money decree can be allowed— 3 

0, D. J. 214—11 O. C. 299.-Decre0 
against father — Immoral purpose — 
17 0. C. 318-33 I, 0 785-10 I. C. 
369 — 30 L C. 216. — Separation — 
Burden of proof— Allowance out of 
joint family given by sons to mother, 
lease executed by afl members— 32 

1. C. 291. — Liability of sons for su- 
rety debt incurred by father, 20 O C 
1,— Debt incurred by father person- 
ally — Execution of personal decree 
against father— Liability of son’s 
share — 20 0. C. 3ll. — Sale by father 
having no co parcener at the tiineof 
sale— Bight of after born son -18 
O. C. 162. — Partition of son’s share 
before decree on mortgage against 
father,. 4 0. C. 93.— Meaning of 
“antecedent debt,” 14 0. G. 299 — 16 
0. G 136.— Blending of self-acquir- 
ed property with ancestral property 
— 20 0, C. 211. — Cause of action 
against son to pay father’s debt, 9 
O. 0. 350 -Decree against father — 
suit against son on death of father 
—11 O. C. 334.— Bight of member 
of, to sue for his share of profits — 
15 0. 0. 244.— Father’s debt incurred 
for wrestling purpose, 10 0. G. 360 
—9 I. C. 406.— Mortgage by co- par- 
cener of his undivided interest*'^ 


Mortgagee’s equitable rights— 14 0. 
G.295.— Separation of Hindu father 
from sons remaining joint unusual 
—22 I 0. 129 see U O. C- 170— EL 
feet of separation in mess — 39 I. C. 
498. — Separate transactions— Sepa- 
rate possession in village papers— 11 
O. C. 264—21 1. C. 633.— Entries in 
revenue papers of specified shares— 
110. 0.381— 17 r. C. 96— Family 
business carried on — Debts contract- 
ed for family business— Creditor not 
bound to inquire as to purpose of 
loan— 18 O. C. 81. — Suit against son 
more than six years after decree, 9 
O. C. 350. — Burden of proof as to se- 
paration— 17 1. 0. 296 -2 0. L. J. 
502.— Right of a member to repres- 
ent other members of the family — 

11 O. C. 15 see 1 O. C, 289—11 1. C. 
291. — Self-acquired property — Gains 
of Astrology— Elementary education 
received at the hands of father, 5 I. 
C. 400. -After born son not to ques- 
tion validity of sale— 18 0. C. 1^2. 
—Son’s power to set aside voluntary 
sales by father — Antecedent debt— 

12 O. C 248-14 0. C. 299, 257—10 
0. G. 300—1 0. L. J. 503—12 I. C. 
317—1 O. G 178-6 O. C. 101—7 O. 
G. 137—1 0. C. 53, 169 -9 I. C. 406. 
— Son’s interest in tenant’s holding 
— Relinquishment by father— 11 0. 
C. 292.^Son’s right to challenge a 
ready money debt contracted by 
father— 10 0. C. 360. — Suit for re- 
covery of the whole property by one 
member, 11 0. C. 15. — Partition — 
Separation— Test— Mesne Profits, 16 
O. C 129—20 1. C. 861.— Admission 
of hearsay evidence upon the ques- 
tion whether a particular person was 
joint with or separate from other 
members— 8 0. C. 94 (103) .— Luna- 
tic E^tites Act— Interference of Civil 
Court limited to cases of neglect or 
illusage and to waste or mismanage- 
ment of joint property— 12 0. G. 
209.— Money for marriage expenses^ 
Thakurs— 19 0. 0. 113,— Effect of 
one ioint owner suing for his share 
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—Daughter’s estate— 15 I. C- 833 — 
Applicability of succession- Certi- 
ficate Act to debts advanced from 
joint family funds— 14:0. C. 24:4—18 

I. C.228. — Property, disposal by will 
— Decreeagainst father— son’s liabi- 
lity to satisfy — 17 (). G. 318.— Sepa- 
ration between members—Effect of 
separation of one member, 13 I. C. 
717-3 7 0. C. 235-16 0. 0. 12li— 15 
O, C. 397.— Transfer by Karta not 
describing himself as such— Ifinora 
joining Karta 3 0. L. J. 390. — 
Mortgage by father— Deed of further 
charge— Burden of proof — 19 O. 0. 
159.— Property inherited by collate- 
ral succession, when co-parcenary 
property— 4 0. L. J. 565—2 O. L. 

J. 502.— Separation in mess and re- 
sidence — Burden of proof— 20 O. C. 
398.— Mortgage of joint family pro- 
perty by one member — Legal necessi- 
ty— 2.0. L. J, 378. — See Guardian— 
10 0. C. 367.— consent of adult 
members— 10 0. C. 121.— Property , 
purchased by one member of— 2 0. 
L. J. 283 —Purchase with joint 
funds, 18 0. C. 100.— Property, ad- 
verse possession of, 9" 0. C. 55.— 
Property mortgage by one member, 
21 I. 0, 581.— Mortgage of an un- 
divided interest of a co-parcencr in 
-10 0. C. 289, 367-14 0. C. 295. 
—Self-acquired property when be- 
comes property, 30 I. C. 216. 

Manager. 

Liability of members on mortgage 
executed.by Karta, 25 All. 407.— 
Bight of descendants of, to carry on 
a suit, 10 0. C. 121 —Implied author- 
ity of— 18 0. C. 84.— Suit'to recov- 
er debt belonging to joint family— 
Necessary parties— 14 O. C. 127.— 
Binding ejffect of Manager’s Act— 

16 0. C. 185—1 O, L. J. 450.^ 
Power to recover money lent after 
the decree is passed, 16 0. C. 146,— 
Father as manager— Acts of father 
how far binding on sons— 20 I. C. 


861,— Father’s power greater than 
those of, 34 I. C. 89.— Adult co-par- 
cener when bound by alienations 
made by, 27 1. C. 517. — Property 
acquired at the expense of ances- 
tral estate— minor members, whether 
bound— 34 I. C. 738.— Debts con- 
tracted by, when binding on whole 
j family, 32 I. C. 380.— Certifying 
! payment of decree, 11 0. 0. 246 — 

I Power of discharge— 30 I. C. 75 — 
Power to contract debts for family 
business, 18 0. C. 84.— Incompetent 
to dispose of family property by 
will — 17 O. C. 318.— Can sue or be 
eued on behalf of family 1, 0. L. J. 
456. — Money lending business carried 
on by, suit by person succeeding 
as, 14 O, 0. 127 Mortgage of an- 
cestral property by, to acquire by 
pre-emption property belonging to 
distant branch— 19 0. C. 100. 

Marriage. 

I Between persons of different castes 
[ —Bights and privileges of their chil- 
dren- -13 O. C. 375 — Bight to give 
girl in,— Uncle— Mother— 17 I. C. 
95.— Hindu sons by Mohammedan 
women— Marriage of issue with 
women ot Ohattrl caste — 17 O.C. 68. 
— See Divorce.” 

Maintenatice. 

To widow in joint family— 32 1. C. 
291. 

Partition. 

See “ Joint family ’’—Widow en- 
titled to claim in the Bevenue Court, 

9 0. 0. 53. —Bight or wrong decision 
of Bevenue Courts bars civil suit 5 
All. L. J, 725.— Necessary parties 
-misjoinder— 10 O. C. 33— Shares— 
Custom— S. C. 152. —Between Co- 
widows -Be versioner’s interest to be 
guarded, 15 0. C. 223.— Separate 
property of father —suit between 
sons for possession— 7 0. C. 96.— 
Mortgage by a member of joint fam. 
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ily with respect to his shar^oes not 
necessarily imply, 10 O. 0, 289, 367. 
—What constitutes, 3 0. L. J. 508. 
— Mother ^s share on, 19 O. C. 210, 
— Indication of separation— Pre- 
sumption — i O. L. J. 124. 

Reversioner. 

Suit by next, when nearer refuses 
to sue, 3 O. C. 336.— Claim through 
father, amendment — 19 0. C. 221— 
Validity of transfer of expectancy 

—15 O. C. 122 Bound though a 

portion of mortgage money was for 
legal necessity 16 0. C. 283. — Nearer 
reversioner alive— Death of nearest 
after the suit — 8 O. C. 81. — Nature 
of evidence— Descent and legitimacy 
essential, element for establishment 
of claim, 1 O. L. J. 447; 2 O. L. J. 
246; 21 1. C. 274— Bound by decree 
against widow, 10 0. C. 159, 163—25 
I. C. 921.— Suit for recoverey of pro- 
perty transferred by widow— Legal 
necessity— 9 O. C. 104— Suit for pos- 
session, limitation— 10 O. C. 163 
Nearest presumptive heir not bound 
to prove daughter's collusion, birth 
of daughter’s son after institution 
of son, 6 O. C. 360—15 I. C. 347.— 
Proof requisite in a claim by — 15 

0. C. 364.-21 1. 0. 274-30 I. C. 
220. — Validity of transfer of ex- 
pectancy, 15 O. C. 122 -.3 0. C. 215 
—10 0. C. 277.— Estoppel-Widow 
allowed to represent as owner— 30 

1. Q. 388— Right to redeem— 8 O. C. 
349—30 1. C. 234.— See Art I4l 
Limitation Act “ Widow,” “ Aliena- 
tion.” 

Stridlian. 

Property inherited by daughter 
from mother— 30. C. 129 — 1. 0. L. J. 
544.— Property acquired by unchaste 
widow, 140. C. 234,— Acijuisition by 
female by adverse possession— 5 I. C. 
207.— Right of occupancy in 18 
• O. G. 377.— Succession to, unchaste 
^i^ow— 14 0. C. 234.— Possession of 


separate property as, by mother, re- 
duction of share in partition— 19 0. 
C. 240. 

Survivorship. 

Whether applicable to collateral 
succession, 32 I. 0. 291. 

Shefoait. 

Idol capable of being endowed 
with property— Distinction between 
gifts in favour of family idol and 
idol installed in temple for public 
worship— Rule of perpetuity —Rule 
succession— 24 I. C. 72. — Mahant dy- 
ing without nominating his succes- 
sor, 1 O. L. J. 440.— Amounts spent 
in protecbihg and performing obli- 

f ations, right to reimburse from 
unds, limitation 5 I. C. 404.— 
Whether member of donor’s family 
can be appointed manager, remune- 
ration — 20 0. C* 200.— 

Widow. 

Widow’s estate— 3 0. C. 250, 258 
— House of husband rebuilt, aliena- 
tion, 32 1. C. 356.— Right of, when 
husband died in separation or left 
self- acquired property— 4 O. C. 224. 
— Adverse possession, S. C. 196—11 
I. C. 93. — Validity of alienation . by, 
Only small amount of consideration 
not accounted for, 19 0. C. ^22 — Re- 
versioner’s right inproperty decreed 
in favour of, at Settlement— Adverse 
possession against widow — 19 O. 0. 
1. — Lease granted by, whether void 
or voidable, 20 O. C. 332. — Acquisi- 
tions out of the income of widow’s 
estate — Purchase for value— 
necessity, 11 0. C. 310—16 0. C. 369 
—22 I. 0. 70^.-^Power to extend 
limitation by making a written ack- 
nowledgment and to pay a barred 
debt— i-16 O. C. 272.— Mortgage by 
reversioner— Widow’ in possession— 
Suit for declaration by widow— 
Period fixed by mortgage, expiration, 
during widow’s I. C, 
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1^8.— Sale by, of mortgage deed 
forming husband’s estate— Suit by 
transferee of mortgagee’'s rights 
against transferer and mortgagor 
—Widow’s competence to transfer — 
Right oi; mortgagor to question pay- 
ment of sale consideration— 21 1. C. 
8. Unchastity after husband’s death, 
no ground for exclusion from in- 
heritance — 11 1. C. 279. — Power as 
to alienation— Custom— 24 I. C. 646. 
— Grant to, nature of estate— 13 I, 
C. 544.— Proof to determine legal ne- 
cessity— 12’I. C. 336.— Absolute pow- 
er as to alienation— 14 0. C. 170— 
1 0. L. J. 3l9.— Adverse claim set 
up by— lOO. C. lo9.— Release execut- 
ed by in favour of reversioner— 2 
0. L. J. 338.— Allowed to represent 
herself as owner— 2 0. L. J. 368 — 
Legal necessity— See S. 15 Contract 
Act lind “Alienation.” 

Will 

Taluqdar ’s replies to Government 
inquiries regarding devolution of 
their estates amounts to, 11 O. C. 
102, 271 — 20 1. C. 429.— Presumption 
of law — Attestation — Status of wit- 
nesses, 1 0. L. J. 57. — Construction 
of-i-sons by Mohammedan women — 
‘‘Aulad ” — “ Khandan ’’ — Marriage 
of issue with Hindu women of Ghat- 
tri caste — 17 0. C. 68.— Joint family 
property, disposal by*— 17 O. C. 31o. 
—Of life interest to woman— 9 0. C. 
119—11 O. C. 271—12 O. C. 157.- 
Power of appointment— Qualifica- 
tion of person— 11 O. 0. 271.— Of 
self'acquired property— -Presump- 
tion of each son's interest in such 
property passing to his heirs at 
death-U 0. C. 144-18 I. C. 228- 
38 1 C. 785.— Revocation of, 4 0. C. 
145^2 0. C. 26—9 0. C. 159-12 O. 
C. 157.— Meaning of “ Malik ” in re- 
lation to females, 12 O. C. 157 — 9 O, 
C. 119— -11 0. C. 271.— What amounts 
to undue influence in case of— 10 0. 
Q. 76.— Family arrangement— Im- 


mediate oji^eration— 14 0. C. 133.— 
Construction of— Absolute or life in-, 
terest— Power to appoint an heir — 
15 0. 0. 270. — By father to son— 
Self.acquired property, 3 0. L. J. 
29. — By Hindu widow void— 32 I. 
C. 209.— In favour of persons who 
would not have succeeded under Act 
I of 1869—4 O. L. J. 193.— Whether 
document containing declaration as 
to who was to be his successor in 
pursuance of an advertisement, be 
treated as a testamentary declara- 
tion, 20 O. C. 360. 

Honorary Munslf ’s Act (V of 

1908). 

S. 8 (2). 

Small Cause Court suit transfer 
red to other Court— appeal— 4 0. L. 
J. 71. 

House. 

Suit for enhanced rent of— juris- 
diction— 6 O. C. 190 —Land neces- 
sary for convenient use of, acquisi- 
tion by. Government — 9 0. C. 311. — 
Right of occupancy— custom— S. 0. 
245.— Sale of materials of— Pre- 
emption— 4 O. C. 26—25 I. 0. 718— 
Dwelling, of tenants, their right to 
transfer, 10 O. C. 31.— Possessioh 
of, by demolition of — 11 0. C. 45. — 
Sites of, in inhabited area of village 
—Waiver— 30 I. C. 295-*il0 0. C. 81 
—2 O. E. J. 305.— Meaning of Viran 
— Taluqdar’s right to possession of 
house left by tenant — H O. 0. 231. 
—Suit for possession of— 17 O. C. 
152.— See “absence ” “ Custom.” 

Bundi. 

Drawn and accepted at one place 
and accepted and dishonoured at an- 
other — arrangement between drawer 
and acceptor— Position of holder- 
suit against acceptor and drawer— 
Cause of action, 3 0. L. J, 132, 
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Huslxand and Wife. 

Assignment by husband in favour 
of wife in dkcharge of dower debt — 
Registration— 3 O. C. 277.— Deed by 
widow in consideration of husband's 
debt— 4 O. C. 347.— Liability of hus- 
band to pay for goods purchased by 
wife— authority of wife — 10 I. C. 9. 
—Complaint by a brother of --11 O. 
C.' 148. — Debts due to form part of 
unalienable corpus— 15 O. C. 223.— 
Succession to the holding of collate- 
ral relatives of the occiipancv tenant 
— S.D. 1 of 1907 -Eirect‘'of dec- 
laration by Court as to parties not 
being, 9 0. C. 49. 

Ideutilication. 

Of accused, mode of recording— 3 
O. C. 72. 

Immoveable Property. 

Compromise relating to, registra- 
tion of, 6 O. C. 362.— Superstructure 
of house, 3 0. C. 236.— Contract with 
respect to Mahabrabmani offerings, 
11 O. C. 212. — Contract to transfer, 
10 0. C. 218. — When registration not 
compulsory, 14 0. C. 161.— Undivi- 
ded share in-^14 0, C. 161.— Ven- 
dor’s charge upon for unpaid ba- 
lance of the price— 9 0. C. 284. — 
Given in lieu of dower— Registration, 
14 0. C. 214.-See ‘‘Grove,” “Tree,” 
“ Compromise,” “ General Clauses 
Act>” 

Injunction. 

To compel a person to pay money 
—3 0. C. 351.-^Building erected on 
land by one c6-owner without con- 
sent — Acquiescence— S. C. 270—7 O. 
C. 336, 362-11 0. C. 355.— Water 
right— Right of riparian owner— Re- 
straining reparian owner erecting a 
dam across the river — 10 I. 0. 181. — 
Effect of— Alienation during pend* 
ency of suit, 6 O. 0* 294.— Restrain- 
ingdefendant from cultivating land 


—2 0. C. 35.— Right to ask for — 8 O 
a 339.— Temporary— S. 0. 295-5. 
O. C. 65 — 25 L C. 9. — Mandatory, to 
fill up a well, 15 0. "C. 170.-Suit 
for compensation for loss resulting 
from, 13 0. C. 357.— What constitutes 
dispossession disentitling one to, 12 

0. C. 33. — To restrain infringement 
of patent— 7 O.'O. 103.— Forbid- 
ding defendant to complete well and 
to demolish work done — S. C. 69. — 
Order granting, without notice to 
opposite party, 11 0. C. 151 — Inter- 
ruption of light and air— 8 0. 0. 
356. -See 0. XXXIX, 0. P. C. and 
S3. 54, 56 S. R. Act. 

Insolvency, 

See S. 55, 0. XXI, R. 38 C. P. C. 
— Order passed by Chartered High 
Court— 10 0. C 305. — Minor, position 
of — 16 0. C. 68.— Creditor setting up 
debtor’s, debtor denying, order, 3 0. 
L. J. 507.— Sale in execution of de- 
cree before adjudication --18 0.0, 
268. — Suit against insolvent, neees. 
sity of leave of Court, 20 I. C. 304. 
— See Provincial Insolvency Act. 

Insanity. 

Not proved — 18 Cal. 111. — Evi- 
dence of— S. C. 58. — Weakness, help- 
lessness— Commutation of insuffici- 
ent case of insanity into a case of 
weakness- Fraud— 7 0. C. 287. 

Interest. 

Arrears of rent— 1 0. C. 267—26 

1. C. 41-1 O. C. 270—7 0. a 116- 
R. A. R. No. 16-5 0. C. 187-3 0. 
C. 108, 22—1 0. C. 94-6 0. C. 94 
(96)-7 0. C. 265 (272) -2 0. C. 288. 
—Penalty— 221. C. 129-3 O. 0. 168 
—5 O. C. 406-9 I. 0. 406—11 0. G. 
307-1 0. L. J. 544—13 1. 0. 624, 
473—20 I, C. 667—30 I. C. 323.— 
After due date— General covenant 
for payment of interest, 13 O. 0. 
125,— Discretion of Court in award* 
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mg-3'0. C. 22, (29)— R. and J’s I 
No. 35.-- Awarded as damages, 
when to be charged on land — 

O. 0. -106-7 0. C. ll.-Post diem 
interest (1) allowable when not pro- 
vided by deed— 3 0. L. J. 290 (2) see 
12 I. C. 352-14 0. C. 106— 1ft 0. C. 
10— Banker and customer, 9 C.W. N. 
745 —Limitation— 10 Gal. 785.— In 
suit for amount of rent paid by 
under-proprietor on behalf of other 
under-proprietor, 6 O. 0, 346.— At 
contract rate — 11 M. 1. A. 120—4 O. 
L. J. 547—1 0. L. J. 544.-On costs- 
2 0 0. 37—1 0. L. J. 544-4 O. C. 93 
— 20 O. C. 327, — On mesne profits, S, 
0.258. — Reasonable rate of, 20 0. G. 
319.— Decree holder purchasing pro- 
perty not entitled to, when sale set 
aside— 13 0. C. 180.— General cove- 
nant for payment of — 13 O. 0. 125. 
—Stipulation for possession on de- 
fault of payment of— 11 0. 0. 323.— 
After the date when the decree was 
made absolute up to the date of the 
notice— 10 0. C. 179. — Payment of 
as such — 9 O. 0. 221. — In the shape 
of deorha provision as to payment 
of, 10 0, C. 214, — Recoverable from 
defaulting co-sharer — 14 0. C. 164. — 
To be presumed equal to the profits 
of property, 10 I. 0. 7.— Covenant to 
pay by instalment— S. 0, 296—5 O. 
0. 406-9 J. 0, 406-23 Cal. 483.— 
For period between date fi.xed by de- 
cree for payment and date of reali- 
zation, 2 O. 0. 37—3 O, C. 129 (154) 
—26 I. C. 177 (1 O. L, J. 544).— In 
case when exact amount not tendered 
— 6 0. 0. 135.— In inheritance, trans- 
fer of— 3 O. 0. 215.— Of usufructu- 
ary mortgage— 5 0. C- 165 Provi- 

ded by unregistered rukkas-^2 0. C. 
209.— Question of— 5 0. C. i68^— 
Stipulated in a compromise in exe- 
cution — 1 O. C. 71.— To be awarded 
in decree for mortgage money — 3 0. 

0. 129-2 0. 0. 37-26 I. 0. 177.— 
Upon mortgage money subsequent to 
its deposit in Court, 4 0. c. 387.— 
.W.ben mortgagee entitled to— 2 0. 0, 


103, 24. — See SS. 15, 73, 74 Contract 
Act and Mortgage ‘‘ Interest. 

Interest Act (XXXIII of 
1839). 

See 9 I. 0. 221 ..-12 0. 0. 140. 
Interpretation. 

Rule of — 12 I, C. 413. — Of com- 
promise, 0 O. 0. 365.— Of decree^ S. 
D. 11 of 1912. — Of decree or instru- 
ment, 12 0. 0. 164.- Of Futwas, 1 
O. L. J. 133. — Of the provisions of 
Oudh Rent Act, 16 0. 0. 346,— Of 
wills by Hindus— 9 0. 0. 159. 

Issue. 

Amendment of— 24 1. C. 72.— 
Same involved in two suits, i4 I. C» 
321.— Improperly raised after re- 
mand, 9 0. C. 377. -Necessity for 
framing of— 14 0. C. 53.— Other 
than preliminary findings on— 16 0. 
0. 78. 

Jain. 

Widow, custom as to succession, 
S. 43. 

Jethwansi. 

Custom of, 1 0. C. 301.— See Haa, 
Jetli. 

Tender of mortgage money in any 
month other than— 1 O. L J 263— 
16 0. 0. 206—34 I. 0. 184. ' 

Jijmanl Dues. 

Monopoly to collect. dues in cer- 
tain localities, 2 O. 0 1 — 5 O C 
225-8 0. 0. 339-11 0. 0. 212,' 

Judgment. 

Court's power to pronounce, when 
written statement not filed— 15 O. C' 
78.— Meaning of executing process 
for enforcing— 15 0. C. 289.— Same, 
appeal-filed on one of several copies, 



76 


INDEX 


of— 10 0. C. 201.— Variation in, 9 I. 
C. 1040.— What it should contain, 9 
O. C. 32.— Giving mere reasons for 
admitting additional evidence not 
sufBcient— 15 0. C. 253.— Not based 
upon the pleadings, 14 I. C. 130. 

Judicial. 

Decision—29 I. C. 552 — S. D. 6 of 
1909—2 0. L. J. 728-1 0. L. J. 693, 
278— S. D. 7 of 1914. 

Jurisdiction. 

General.— Of Civil and Revenue | 
Court. I 

1. General. j 

I 

* What prbna facie determines the j 
jurisdiction of a Court is the claim 
as estimated by plaintiff— 2 0. C. ^ 
103.-6 0. C. 255-9 I. C. 414-4 O. 

C. 397-~12 O. C. 31—9 I. C. 414.— 
Suit for recovery of amount realised 
from sale of property attached — 

5 O. C. 190. -Suit on a 
bond which provided that in case 
of default the creditor would be 
entitled to recover his money from 
the boats pledged and also from 
moveable and immoveable pro- 
perty—! O. C. 191.— Where a 
question not raised, Court bound to 
consider, 3 O. C. 32— Plea raised 
at late stage— 2 0. L. J. 321. — No 
objection as to, iq appeal — 1 0. 

C. 61.— S. 476 Cr. P. C. 2 0. L. J. 
546. — Objection as to not taken, 2 0. 

J. 51—18 O. C. 80.— Return of 
plaint as being beyond its, 9 O. C. 1, 
—Valuation of suit for purposes of, 

11 0. C. 45— S. C. 237, 279.-Deter- 
mined by the amount of mortgage 
money only, 13 0. C, 32.— Of Cjvil 
Court-12 0, a 225-14 0. C. 153,, 
335-15 0.0.159-24 I. C. 381.- 
3uit contesting validity of Municipal 
election, 16 O. C. 36— 12 0. 0. 191. 
--*0f Court admitting review— 14 
Q. C. 108.— See Suits Valuation Act ( 


-16 0. 0. 256-19 1. 0. 414.— Of 
sale officer to sell in contravention 
•of the order of Court, 9 0. 0. 289.— 
Of Settlement Court— 9 0. C. -301,— 
Suit for recovery of the value of 
Jack fruit— 2 0. C. 256,— Suit for 
share of profit of bazar— 4 0. C. 89. 
— Appellate Courtis power to order 
fresh trial in a suit cognizable by a 
Court of Small Causes — 3 0. C. 20. 
—Appeal to Judicial Commissioner 
when valuation exceeds Rs. 5,000 — 4 
0. C. 255.— Of a Subordinate Judge 
empowered to try appeals, as regards 
appeals preferred to his predecessor 

—7 O. C. 321 Suit for removal of 

trustee— 5 0. C. 110.— Suit against 
Military Officer— S. C. 113. — Munsif 
officiating as Subordinate Judge, re- 
verting as Munsif, and again officiat- 
ing as Subordinate Judge, 3 0. L. 
J. 256.— Suit for arrears of main- 
tenance—! 0. C. 93.— Power of 
Judge raised— Delay in publication 
of notification— Execution of decree, 
2 0. L. J. 212 — Court’s power to sell 
laud in contravention of the terms 
of S. 20 Oudh Laws Act— 8 0. C. 
409. — Suit in the nature of a Small 
Cause Court suit decided as regular 
suit— 1 0. C. 121.— Officer not invest- 
ed with the jurisdiction of a Court 
of Small Causes disposing of a 
pending Small Cause Court case as 
if he were so invested— 2 O. C. 143 
— Diss. 6 0. C. Sl.-rSuit for share of 
profits— 5 0. C. 130.— Suit for en- 
hanced rent of house— 6 0. C. 190. 
—Claim arising out of a partnership 
account— S. C» 103.— Estimatea 
value of suit admitted by defendant, 
18 0. C. 364 —Suit for redemption 
—appeal— 9 0. C. 96.— Suit for <1- 
covery of property subject to a 
charge for unknown amopnt— 10 0. 
C. 42, 291.— Parties’ consent confers 
no jurisdiction— 20. L. J. 321—180. 
0. 364— 2£1 0. C. 37.— Suit for pos- 
session after death of grantee— 12 L 
C. 324-3 0. 0.‘48.-See S. 26 Oudh 
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Laws Act.~Partaershi|) business — 
Suit for rendition of Account— 1 0 
L. J. 561.— Suit for redemption, for 
account^ and for award pf any sur- 
plus that may be found* due, 13 0. 

0. 3ie. 

Of Civil and Revenue 
Courts. 

See S. 233 K. Land Revenue Act 
(HI of 1901). --Determination of gen- 
uineness and validity of leases— R. 
A. R. 10-3 0. C. 365, (308).— Civil 
Court decree for possession— Decree 
holder not in possession — Judgment 
debtor realised rent from tenant— 26 

1. C. 709, 901. — Denial of relation of 
landlord and tenant, 5 0. C 118 
(122), 104— (106) 1. C. 381-28 

I. C. 307-7 0. C. 372-18 1. C. 281 
-12 O C. la— 10 I. C. 11—11 0. C. 
196—10 O'. C. 163-22 1. C, 125—30 
L C. 218.— Suit for declaration that 
defendant is not proprietor or is not 
agricultural tenant— 2 0. L. J. 131— 
3 0. C. 365-12 0. C. 293—1 0. L. 

J. 344.— Plea that defendant is oc- 
cupancy tenant— 8 0 C. 353 — Eject- 
ment — Possession— Graveyard— 1 0. 
L. J. 557.— Objection to settlement 
— 5 0. C. 30. ~ Decision as to tenancy 
by Revenue Court->l6 1. C. 993.— 
Suit for ejectment of defendant 
after determination of lease— 8. C. 
219. “Suit for rent by landlord’s as- 
signee — 6 0. C. 104. — Suit for ar- 
rears of a percentage granted— 7 0. 
C. 108,— Ejectment of tenant— 6 0. 
C. 289-14 0. C. 225-24 I. C 281. 
^The validity of re union oiimliah 
iiito a single mahal can not be qaes- 
tiemed in a Civil Court— 3 0. L.*J. 
40i — Interpretation of Revenue 
Court’s decree— 7 0. C. 372. — Right 
of one co-i^harer to grant perpetual 
lease — Rightofeo-sharer to challenge 
acts done by others— Efifecls of par- 
tition— 18 1, C. 281 .— not cog- 
nizable by Civil Courts , — (a) Suit 
for declaration- that defendant is^ a 


mere tenant at will, 2 0. C. 96—3 0 
C. 365-12 0. C. 164-24 1. C. 381 
—5 0. C. 104-32 O. C. 293—28 I*. 
C. 307-1 O. 0. 210; (a) Exclu- 
sive jurisdiction* of Rent Court to 
determine the effect of the terras of 
the lease— S O. C. 84-12 O. C. 84. 
(6); Claims relating to right of 
occupancy, S. C. 53, 135; (c) Suit 
to determine whether or not a right 
ofocciipancy exists in certain lands 
-1 0 C. 210-2 O. C. 96-3 O. C. 
87—12 (). C 164—24 I. C. 381-3 0. 
C. 365-18 I. C. 281-S. C. 53, 135; 
(d) Suit for a declaration that 
defendant’s right is that of a lessee 
and IS liable to be ejecled by an or- 
dinary notice of ejectment — 3 0 C. 
55—1 0. L. J. 344; (e) Suit for 
ejectment of lessee and alienee for 
forfeiture of lease by reason of 
breacht s of conditions— 6 0 C* 289 
-14 0. C. 225-24 1. C, 281; (f) 
Suit for possession or damages 
against persons holding land either 
under a decree of a Settlement Court 
or under leases granted by the supe- 
rior proprietor — 3 O. L. J. 408 — 1 0. 
L. J.344, 5l2; (g) Suit for arrears 
-of rent by mortgagee— Proper par- 
ties, 3 O. L J. 51o; (A) Lessee 

holding under defective lease to be 
ejected in Revenue Coni t— 3 0. L. 
J. T29; (?) Leasegranted by Hindu 
widow — Le-see’s position after avoid- 
ance by reversioner of perpetual 
lease— Civil Court’s power to decree 
possession — 20 O. C. 232; (J) Suit 
for declaration by a co-sharer that 
another co sharer is liable for the 
payment of " arrears of revenue to 
the extent of his share -9 0. C. 232 
— S. C B2-15 O. C. 117; (A) Divi. 
sioas of revenue paying land--2 0. 
L, J, 321; (1) Suit against co-shar- 
ers by lambardar for recovery of 
costs of litigation for enchancement 
of rent — 5 0. C. 298; (?n) Suit for 
negligence of lambardar to collect 

rent, S. C. 158-1 0. C 183--4 0. C. 
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1—30 I. C. 203; (n) Suit by tenant 
against stib-tenant for recovery of 
land— R. A. R. 74; (o) Suit by 
under-proprietor tenant for posses- 
sion of land from which he has been 
illegally ejected, 2 0. C. 83 - 8 0. C. 
174-Diss. 9 O. C. 37-12 O. C. 90— 
35 2 0. L. J. 145-3 O. L. J. 67 

—13 O. 0. 35, 188-16 0. C. 105; (p) 
Suit to eject tenant illegally con- 
tinuing in possession, S. C. .180; 
(g) Suit for mutation of names, S. 
C. 46; (t) Suit for possession of 
trees as well as of land against 
tenant— 10 0. C. 188 — Sait by tenant 
against landlord for recovery of pos- 
session of land -11: O. C. 60; (,v) Suit 
for distribution of land in partition, 
5 0. C- 140; {t) Suit for declaration 
that lessees had no proprietary or 
under-proprietary right — 25 1. C. 
914 (1 O. L, J. 512)— 25 I. C. 
603 (1 0. L. J. 344) -6 0. C. 
289; (xlaj Appeals in suits for 
ejectment of^tenant, 4 0. C. 314 
—9 O. C. 292-12 0 C. 164 -24 
I. C. 381; {Ab) Suit by tenant 
against landlo:d and his iigeiit, 8 O. 
C. 257; {Ac) Suit for declaration 
that a person is a mere thekadar — 
14 O. C. 335; {Ad) Decisions under 
S. 74 Oiidh Land Revenue Act and 
decisions under S. 75, or appeals 
therefrom, S. C. 252; {Ae) Suit for 
mandatcry injuncton against a tenant 
—15 O. a 170—13 I. C. 551; (/!/) 
Suit by Taluqdar to recover posses- 
sion of land from wife of deceased 
is neither cognisable by a 
Civil Court nor by a Revenue Court 
«~5 O. C. 367; (Ag) Declara ory 
suit that perso^ot ejected by Reven- 
ue Court is not proprietor or under- 
proprietor— 42 I. C. 194; (Ah) 
Neither Civil Courts nor Rent Courts 
have jurisdiction to alter amount of 
rent fixed by the Settlement Officer— 
10‘ 0.124; To go behind ulti- 
mate allotments of land at partition 
or question final allot nents— 14 0. 0. 


153—20 I 0 145-23 I. C. 866—1 0. 
h. J, 8f-(see 9 0. 0. 76)— 20 O. C. 
115; (/!;) Suit for posse;;}sion of 
land held rent free under grant, 6 0. 
C. 383; (Ak) Suit for declaration of 
under*proprietary right— 12 0 C. 
225— S. C. 282-i2 O. C. 124-14 O. 
C. 335—23 I. C. 231; {Al) Suit for 
recovery of patwari rate -11 O. 0* 
326; (Am) A Civil Court can not 
determine whether or not a lease has 
expired— 12 O. C. 164-18 1. C. 281; 
(An) Suit for declaration of class 
of tenancy — 3 O. L. J. 267 — 12 O. 
C. 124-14 O. C. 196, 335—2 0. L. 
J. 131, 241; (Ao) Civil Court pass- 
ing decree for partit'on has no power 
to order the Collector to efl^ect the 
partition, 8 0. C. 39; (Ap) Suit by 
iambardar to recover possession of 
land transferred by tenant against 
the terms of Settlement Court, decree 
— 14 O. C. 225; (Aq) Suit by licensee 
— shops for sale of drugs closed by or- 
der of Collector -15 0. C. 117; (Ar) 
Decl{\ration that defendants neither 
proprietor nor under-proprietor — 1 
O. L. J. 344; (Al?) Division of revenue 
paying laud — Consent of parties, 2 
O. L. J. 321; (At) Suit for cancella- 
tion or declaration of invalidity of 
lea^e, 20O. C. 182. — Suits cogniz- 
able by Gioil Court \ (a) Suit for 
declaration that defendant is not 
under-proprietor — 3().L. J. 191 — 14 
O.G. 196 -231. C.231; (b) Suit for 
possession as under proprietor by one 
who has been ejected as ordinaryl 
tenant— 9 O. C 37 Over— 12 O. C 
90-See 10 0. C. 23 and 13 O. C. 188 ; 
(o) Partition of income of market 
and fair— 20 O. C. 92; (d) Suit for 
possession of land allotted ifi partition 
-9 0. C. 76;-20 I. C. ^6, 145-1- 
0. L. J. 81 ; (e) Suit to recover pos- 
session 0 1 land from a person who 
had successfully contested a notice 
of ejectment, on the ground that he 
had right superior to that of tenant 
^S. a 51, 135, 167, 254-8 0. 0. 



INDEX 


79 


365-«-l 0. C. 214-^8. C- 261-1 0. C. 
172—2 0. C. 79—4 0. C. 314^5 O. 
C 173 ^ 12 O. C. 164 (lG7)-24 L C. 
381— S, C-^93— 5 0. C. 97; (/) Suit 
for ejectment of a person on faMiire 
(0 pay the rent demanded by the 
owner— 6 (). C. 341 ; (g) To adjudi- 
cate upon the vjiJidity of fatta—\^ 
0.0.58; (70 Snitrelating to weigh- 
ing dues— 1 O. C. 103; ('/) Suit for 
declaration that defendant was not a 
permanent lessee— 3 0. L. J 267 ; (y) 
Suit against son or heir of deceased 
lambardar for profits collected by 
his predecessor — R A. R. 47 — 8' O. 
C. 206,257; (/**) Suit by person not 
party to partition proceedings ^20 
0. C. 241; (1) Suit for recovery of 
dues realised by lambardar from 
under-proprietor, S. C. 134; (m) 
Suit for declaration that plaintiff 
was owner of the land allotted to 
his father at partition — 10 O. C- 
204; {n) Declaratory suit against 
order passed under chapter VII Oiidh 
Rent Act— 40 I C, 200, {o) Suit re^ 
garding lease comprising of agricul- 
tural and non-agricultnral lands, I 

0. C. Sup. 1-24 1. 0, 788.-Dee- 
laration about title of land— 3 0. C. 
87-4 0. C. 180—5 O. C, 104; {p) 
Suit to enforce private award direct- 
ing tenant to pay certain sum as rent 
of certain agricultural land — S. C. 
218; {q) Suit to determine right to 
maintenance allowance, 9 O. C 1T9; 
{r) Suit for declaration that the 
defendants has no proprietary or 
under-proprietary rights in lands in 
suit-4 0. C. 175-12 O. C, 164-24 

1. C. 381—18 T. C. 281; {s) Suit for 
recovery of occupancy of bolding by 
the heirs of deceased tenant — 10 O. 
C. 23—12 O. C. 90—16 0. C. 105— 
13 0. C. 35, 188-2 0. L. J. 145; 
(7) Suit landlord against Mvkh' 
tar for money collected as rent of 
shops and for bazaar dues — 19 0. C* 
314; (m) Suit for declaration to 
receive offerings at the teingle and 


for an injunction restraining the 
defendant from interfering with the 
receipt of such offering, 8 O. C. 33^: 
{o) Suit by CO -sharer for share of 
rent paid on behalf of others — 5 O. 
C. 392; {w) Suit for arrears of aent 
based on a lease — I O. C. Sup. 1-— 24 
I. C. 788; {x) Suit by under-pro- 
prietor in possession ejected by land- 
lord— 12 O. C. 90—13 0. C. 35, 188 
—16 0. C. 105-12 0. C. 97,; (y) 
Suit for declaration that defendant 
has no ex-proprietary right and for 
invalidity of lea^o— 18 I. C. 281— 
24 I. C. 381; (Aa) Suit for recovery 
of rent by a assignee of the rent in 
arrears — 12 0. C. 388; {Ah) Where 
the alleged tenant does not admit 
the tenancy— 5 O. C. 118; (Ac) As- 
sertion of adverse title by tenant— 7 
O. C. 372-12 O. C. 164—14 O. C. 
196—16 0.0.163; {Ad) A person, 
though not in jTossession, claiming 
to be entitled to succeed to an under- 
proprietary right— 16 O. C- 105; 
{z\c) Mistakes of Revenue Courts 
to be corrected by Civil Courts, 1 O. 
0. 225 9 O. C. 76-20 1. C 46, 145; 
(Af) A Civil Court giving decree 
for possession against trespasser can 
not refuse that for mesne profits, 2 
O. L. J. 393; (Ag) Suit for declara- 
tion that A has no superior or in- 
ferior or proprietary right— 2 O. L. 
J. 335; {Ah) Objection relating to 
title raised in course of partition in 
Revenue Courts — Civil Courts to 
satisfy if conditions and qualifica- 
tions annexed to grant of jurisdic- 
tion complied with— 17 O. C. 224; 
(Ai) Suit for posssession of land 
after the death of grantee against 
the transferee of a non-transferablo 
grant— 12 1. C. 324; {Aj) 'Suit for 
declaration that certain land is ex; 
clu.sive property of- the plaintiff by 
partition— -10 O. C. 205; {Ah) Suit 
for possession of land transferred by 
one of CO* sharer to a third person 
— 15 0. C. 301; (Al) Suit between 
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under-proprietors—Mesne profits in 
respect of Ifluidkasht — 2 O. L. J. 625 ; 
(Am) Suit for ejectment of lessee 
as trespasser — 3 O. L. J. 703; (An) 
Government grant, free of revenue, 
sale of-17 O. C. 360. 

J ury. 

Choosing of Jurors — practice — 1 ' 

0. C. 418^12 J. C; 513.— Verdict 
with respect to offence of which the 
accused vras not charged— High 
Court’s power to interfere with the 
verdict of Jury— 13 O. C- 295. 

Justertic. 

Thiri party entitled disclniming 
interest— Conveyance of property 
not affected by statement unless evi- 
denced by some act within law— 30 

1. C. 503. 

KabuUat. 

Lease includes— 8 O. C, 197 -S. 
D. 27 of 1891-9 O. C. 296-12 0. C- 
140— S. D. 6 of 1905—9 O. C. 362.— 
Executed on stamp payable for lease 
and registered, 7 O. C. 169.— Copy 
of- Inadmissibility— S. D. 27 of 
1891. — Non-forfeiture of tenancy by 
terms of — Right of occupancy — S. 
D. 8 of 1885. — Never acted on, 1 O. 
L. J. 766. — Of mortgaged property 
executed by mortgagors in favour of 
mortgagee — 6 O. 0# 18. — Signed only 
by the tenant— Without lease — 12 0. 
0. 140.— Undertaking contained in, 
enforceable against person in pos- 
session— 12 O. C. 140. 

Kanungo and Patwarls Act 
(IX of 1889). 

Decree of Settlement Court— Pat- 
wari rate— 3 O. C. 94—9 O. C. 63 — 
12 0. C. 205. — Meaning of ‘‘Date,” 
“Landholder,” and “Tenant”— 
Patwari Cess — R. A. R. 72.— Liabil- 
ity of under-proprietor to pay Cess 
to superior proprietor, E. A. R. 73 


— 12 O. C. 205. — Suit for recovery 
of-ll O. C. 326. 

Kliasras. 

Copies- Public documents— 3 O 
C. 204. — Entries in the remark co- 
lumn— 11 O. C. 195. — Interpretation 
of— 2 O. L. J. 305. 

ythewat. 

Entry made by Settlement Officer 

— 5 0. C 70. — SuflScient proof of 
prinia facie title to profits, 1 O. C. 
143.— Extract from produced in 
proof of legitimacy, 10 L. J. 89 — 
Rejection by Revenue Court of ap- 
plication for correction of, how far 
affects adverse possession — 16 O. C. 
163 -Eiitries-IT O. C. 332. 

Laiiibardar. 

Authority to sue for profits— R. 
A. K. 67.— Competency to grant per- 
petual lease of whole mohal — 20 I. 
C. 57, 147— 38 I. C. 399.— Suit by, 
against co-sharer for share of costs 
of litigation, 5 O. C. 298. — Entitled 
to recover interest from defaulting 
co-sharer— 14 O. C. 164. — Liability 
of, for interest— 6 O. 0. 89 — 24 I. C. 
15. — Liability of, for land held, by 
co-sharers — 1 O. C. 152 — 110. C. 75. 
— Misconduct or gross negligence of 

— Burden of proof — 4 O. C. 1 — S. 

C. 158—1 O. C. 83—30 I. C. 203—2 
O. L. J. 20G — One, only suing — 1 O. 
C. 103. — Sums recovered when plain- 
tiff was lambardar — S C. 134.— De- 
finition of— Duty and liability of, 
18 O. C 5.— Nature of possession of 
— A. W. N. (1905) 36. — Right of, to 
eject^ — 29 1. C. 297. — Suit by, for 
share of reveiriie paid— 14 0. C. 1C4. 
—Title of, to claim expenses of col- 
lection in addition to his fe?, 1 O. 
L. J. 181.— Whether entitled to re- 
muneration paid to Ziladar and 
8hahna—l O. L. J. quite 

independent oi right as to costs of 
collection — 1 O, L. J. 150,— Failure 
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to produce accoimt books, 1 0, L. J. 
184 — Adverse posi-ession — S. D. 20 
of 1912, — Paying revenue for other, 
limitation, 7 O. C. 14 — Resumption 
by--S, D. 6 of 1903.— IVo— No sub- 
division — any one entitled to eject — 
35 I. C. 7G0.— Sait for recovery of 
djUes realised by— S. C. 134.— Sint 
for lambardari dues, 4 0 C. 143—5 

0. C. 183-6 O. C. 89-R. A R. 27. 
— See Jurisdiction of Civil and Re- 
venue Courts and S. 220 Cind Re- 
venue Act (Oidh). 

Land Acquisition Act (I of 
1894). 

Sale of mortg.iged property under 
Act tof 1891 — Remedy of mortgagee 
— Charge on purchase money— 20 (). 
C. 256 — Aw<ird made by C)llector 
without being oommiirucated to ap- 
plicant -16 O. C 374.— S. 9 1— Mean- 
ing of “hone” — Luid necessary for 
convenient use of house, acquisition 
by Government of portion of — 0 ()• 
C. 311. — S IS — Vssessment of plea- 
der’s fee- 17 O. C. 284. 

Landlord. 

Declaratory suit by,, against tenant 
setting up under- proprietary title — 
7 0. C. 372-12 0. C. 15, 161—14 0. 

C. 196—16 0. C 163.— Right of es- 
cheat-2 O. C. 195 -14 O. C. 231 — 
Acceptance of rent— 20 1. C. 57— S. 

D. 15 of 1910. — Coii'^ent of, required 
by purchaser for occupying pur- 
chased house of tenant, 10 0. C. 4— 
Effect of minority at the time of 
building — 10 I. C. 186— Estoppel if 
building not objected to in time -10 

1. C., 186.— Liability of vendee to, 
for lia(i (ihharuni — 11 O, C. 64 —Suit 
by tenants against, for recovery of 
possession— 14 0 C. 60— Rights of, 
and grovoholder, 9 0 C 109.— And 
tenant, relationship of-«^10 O. C. 23 
—29 1 C. 415— 27 I. C. 102-20 1. 
C. 57— S. (J. 176.— Tenant’s right to 
build on his Sahan^ 10 I. 0. 186,— 


Permission to transfer materials — 10. 
0 C. 4 — 14 O. C. 231.— Suing mort- 
gagee of occupancy tenant — 7 0. C. 
265—18 I. C. 383.— Interpretation 
of Settlement decree— Claim for un- 
der* proprietary sub settlement r^- 
fused- Decree for A— -Pos- 

session of position of rightful holder, 
42 1. C. 57.— Detention of crop until 
payment of rent — S» C. 4 —Land 
held by a tenant with a right of oc- 
cupancy right to subsoil products—. 
S C. 9 —Suit to eject trespassers — 

5 C 219. — Suit on private award 
directing tenant to pay to, a certain 
sum as rent — S. C. 218. — Relation 
of, between mortgagee and mort- 
gagor— 6 O. C. 26.— Tenants leaving 
village — Right to possession of 
groves, S. C. J30 — Diss, 1 0. C. 231 
—2 O 0. 281-15 0. C. 33-23 I. C. 
957 -16 0. C. 341-12 T. C. 409.— 
Sinking of well by tenant on por- 
tion of ahadi land occupied as ap- 
purtenance to dwelling house —Suit 
for possession or injunction. 4 O. Jj, 
J. 454.— Sale in execution of decree 
— Pu»*cha«er’s right to occupy against 
consent of, 10 0 C, 4—14 O. 0. 231. 
— Transfer of house by tenant — 
Right of re-entry bv landlord — S. 
0.202-9 T C 427—10 0. 0 31.— 
Entry on Patwarp’s papers— Shikmi 
— Non-piyment of rent— 25 I. 0. 
177 —Extremely low rent no proof 
of favourable rent — Ejectment by 
notice— Plots held as shnnkalap in-^ 
eluded in notice — Validity of notice 
~1 O. L. J 236 — Accepting mort- 
gage of non-transferable holding— 
Estoppel— 3 I. C. 691.— Transfer by 
tenant at will — Relation between 
sub-ten I nt and transferee — 25 1. C. 

6 Relationship of— Rent assessed 
— Failure in collection of— 1 O. L. 
.] 764. — Suit for possession of plots 
of land with trees, 1 0. L. J. 63—1 
0.0. 231—2 0. 0. 281 .— \yiiether 
occupancy tenant can relinquish 
rights without relinquishing land, 4 
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3. L. J. 158— See ‘‘Jurisdiction” 

and, 8. 3 (U) 0. R. Act. 

Land Eevenne Act. 

(Act XVII ol 1876 ) 

Resumption — Gicove land — 2 O. 
C. 73—9 0. C. 109. — Limitation for 
removal of trees newly planted by 
grove holder — 11 0. U. 379, 

S. 2 

Agricultural year— R. A. R. 70. 
SS. 15 and 220. 

See Pre eraption -4 O, C- 365. 

S. 17. 

Meaning of “ rental ” in settle* 
meat proceedings, 1 0. C. — 124 I O. 
G. 124-14 0. C. 41 (43). 

S. 33. 

Decision of question of under-pro* 
prietary title— jurisdiction— 12 O. 0. 
97-13 O. C. 35. 

S. 40. 

Duty of Settlement Officer to de- 
termine rent only — 2 O. C. 35 — Per- 
petual hereditary farming lease— 
Tenants liolding under decree of 
Court-6 0. C. 94-7 O. C. 265 (272) 
— 18 1. C. 583 —Interest on arrears 
of rent — Decree of Settlement Court 
— 5t 0 C. 187.— Meaning of ‘‘ Kal)za- 
D. 23 of 1892 —Vendor’s 
covenant to pav rent'»-Eff -ct of — 
2 0. C 273 -3 0. C. 310-5 0 C- 70, 

SS. 52-55. 

Right of tenant or mortgagee of 
mmildar to resii ne land after re- 
sumption— 6 0 0* lid — 28 f. C 440. 
—Grant evidenced by a written in- 
strument —Condition tg.imst resump- 
tion, S. 0. 84 —Grant for an in- 
deftnite peri od^d/ , grant not 
•ripening into aljsolute proprietary 


^right by lapse of time— S. C. W5, 
209, 291— Grant at a favourable rate 
of rent— Nature of evidence required 
to prov'^e favourable character of 
rate of rent— S. C. ‘263—3 0. C. 268 
—Applicability of 0. XXIH, R .3 
toSS. 52 and 53-2 0. 0. 67 —Claim 
to resume grant — 25 Cal. 479. — Re- 
sumption in part payment of rent— ^ 
S. C. 17, 117, 207-2 O. C ,295— Not 
F. 6 0. C* 233. — Resumption of rent 
free grant— Limitation— Appeal— S 
C. 170, 174, 259, 276, 263, 2S8-2 O 
C. 67-3 0 C. 365-5 0, C. 97—4 0. 
C. 228 —Possession of h^irs of gran- 
tee for life—3 0. C 48, 5 0. C. 119 — 
121. 0.324 - Grant by way of endow- 
ment to religious institution liable 
to resumption— Personal law — Vs- 
sesment of rent on rent free grant 
— Long possession of grantee — 2 0. 
0. 295— Not F. 6 0. C. 232.-Re. 
sumption of shanhilap grant for 
loyalty. — Valuable consideration — 
S C; 16 5-244. 28S.-arant held 
rent free under Judicial decision— 4 
O, C 252. — Marwat Grant — S. C. 61 
— SO. C. 59.— Grant for dancing 
and singing— S.C. 100, 170. — Grant 
for S. C 241-, 288.— Grant 

for spiritual services— S. 0. 37. 161, 
'.07, 244, 288,-2 O, C 295—3 O. C 
375. Grant to a C. 38, 37, 

163, 174, 244, 288 — Adverse posses- 
sion— 5 O. C. 97.— Suit for possession 
of land alleging defendant to be 
trespasser —Dismissal of suit — Ap- 
plication for resumption of the same 
land— S. C. 80.— Land held free at 
pleasure of grantor -30 f. 0. 392. 

SS. 70, 71, 74, 75. 

Partition— Adjudication of title— 
Appeal— Court Fees— Juris Uction — 
4 O. C. 289-6 0 C. 372 -2 0. C, 359 
-S 0 252-2 O. C. 351—1 O. L J. 
81-7 0. C. 161-4 0. 0 298.— Suit 
in CivilCourton title after partition 
— Effect of mutation of naroea'--l2 
O. C. 288-33 C, 860, 
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S. 172. 


63 


SS. 73 and 74. 

See 12 0. C. 97, 

V S. 100. 

The date from which rent fixed 
should be payable — 9 O. C. 227 — 11 
0, C. 187—12 O. Q. 35-15 O. C. 
45. 

SS. 108, 112, 121. 

Liability of mortgagee without 
possession for payment of land re- 
venue— 4 0. C. 369 — See Pre-emp- 
tion— 7 0. G. 284-^10 0. C. 86, 225. 
— Transfer of share of under-pio- 
prietor in arrears of rent— Right of 
interest on rent from transferee-^26 
Cal. 523. 

SS. 124, 125, 131. 

Jurisdiction of Civil Court with re- 
gard to villages, settlement of which 
has been annulled for non-payment 
of land revenue— Contract made by 
proprietor during term of annulment 
of settlement— 5 0, C. 30. 

S. 135. 

Sale In default of excise revenue. 
—Prior^ incumbrance, —3 0. C, 79. 

SS. 150-151. . 

See General Clauses Act— 5 O, C. 
228. 

S. 158. 

See SS. 41 and 83 {4)-Oudh 
Rent Act, 15 Cal. 515. — Rural Police 
rate—- Effect of neglecting to enforce 
right for sometime— Want of inclu- 
sion in Settlement amount, 12 f, C. 
831, 

Chapter Till. 

Court of Wards— Disqualified pro- 
prietor— Nature of disqualification, 
25 All. 195. 


I Power of Court oT Ward^— Award 
in exceiss of question referred to ar- 
I bitratioii— Right of suit by minor 
' oq attaining majority — 23 All. 394. 

SS. 173 and 174. 

Competency of disqualified pro- 
prietor to borrow money without 
sanction of Court of Wards, 9 0. C, 
188-ffi. C. 203, 439, 572—7 All. L. 
J. 1. C. 14. 

S 181-219. 

Sec Under-proprietor, R.'^* A. R. 
Diss. I 0 C. 124, See also S. 124, 
125 and 131 above.— See Jurisdic- 
tion S. C. 156 - 5 0. C. 140 -392 S. 
C. 82—4 0. C. 379. — Effect of par* 
tition — Jurisdiction, 9 0. C- 76. 

S. 220. 

Lumbari dues, right of lambar- 
dar to receive from co-sharer — 4 O. 
C. 143. 

Land Revenue Act (lil of 

1901 ). 

H. 4(12). 

See S. 57. 

S. 4 and 46. 

Proceedings by Revenue Officer as 
distinguished from a lleverfhe Court 
-^13 0. C. 198-17 O. C. 25. 

SS. 22 and 34. 

Succession to the holding of col- 
lateral relatives of husband— S, D. 1 
of 1907. 

S. 32, 33. 

j Co-sharer in an under-proprietary 
j holding of specific plots is not a 
co sharer in an under-proprietaVy 
mohal*— S. D. 2 of 1915.— -See S. 176 
Penal Code— 10 O. C. 238. 
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8S. 33, 34. 

Possession must be by succession 
or transfer — 1 O. L. J. 452, 440— 
jPossession in representative charac- 
ter as lambardar is not adverse— S 
D. 20 of 1912. 

SS. 34, 35, 40. 

Mutation — Possession to be shown 
in disputed cases— Vendor in posses- 
sion and disputing Vendee ^s claim-^ 
10. L. J. 684.— Civil Court decree 
ground for mutation — 8, D. 16 of 
1912. — Error in record amended 
whenever noticed — S. D. 4 of 1909. 


Transfer of possession before the 
Act came into force — 9 O. C. 204. — 
Report of transfer by mortgagee — 
Possession — S. D. 2 of 1911 — Report 
of transfer or succession whether ne- 
cessary in case of holder of non- pro- 
prietary interest— -S. D. 1 of 1906. 

S. 36. 

Persons entitled to receive rent 
payable by ex- 4 )roprietiiry tenant, ]3 
O. C. 70.— Retrospective effect of 
determination of rent, 12 O. C. 35. — 
Claim as to ex-proprietary right — 
Limitation, D. 12 of 1914—2 O. 
L. J. 11— 4 O L. J. 170.— Agreement 
not to claim ex-proprietary right not 
enforceable, S D. 7 of 1013.— Creates 
no right, D. 12 of 1914. 

S. 39. 

Mor.gageof a 5e>— Ex- proprietary 
right, 8. D. 3 of 1901— Diss. S. D. 13 
of 1913 -Decision of Civil Court as 
to adverse possession, S. D. 18 of 
1912. 

SS. 42 and 44. 

Rea Issues not framed — 

case as to correction of Jamahandi — 
10. L. J. 745, — Determination of 
class or tenure of tenant— jurisdic- 


tion mutation, 33 I. C. 205. — Does 
not apply to land free tenures, S. D.. 
5of 1914,— The settlement officer can 
only deal with heritable and iion- 
transferable leases, S. D. 7 of 1914. 
— Provisions for mutation— 19 O. C. 
192. 

SS. 46 and 55. 

Facts to be proved to justify con* 
victioii, 8 O. C. 128 

S. 57. 

Correctness of entry of land as air 
IS open to disproof, S. D. 17 of 1912 
S. 79. 

Not applicable to lessees holding 
under heritable but uoii-transferable 
leases-l O. L J. 357-40 i. C. 63 
—See 40 1. C 63,200. — Liability of 
tansferee from uuder-proprietor to 
pay rent jointly — 10 0. C. 36. 

S8. 106, 111,118. 

Division of entire village — Parti- 
tion of house— Objection as to juris- 
diction not taken — 18 0. C. 180, 

SS. 107, 110, 111, 112, 113, 114, 118. 

Partition proceedings— Time fixed' 
for objection can be extendeqi-^-Fresh 
i notice — Mortgagee m possession — 
Proprietary title — Appeal--5 I. C. 
107—39 I, C 715 — Oojection by, 
guardian as to proprietary title dis- 
missed as time barred - Appeal- 
Third appeal treated as revision— 3 
O. L. J. 201.— Effect of consent to 
tntry of one’s name in Revenue 
papers, 1 0, L. J. 81 — 12 O. C. 288. 
—Objection to partition filed beyond 
time— Effect of complete partition 

1 O. L. J. 81—9 O. C. 76-14 O. 
C. 153. — Appeal from order of Re- 
venue Court disallowing objection on 
the ground of opposite party being 
recorded co-sharer— 1 0. L. J. 81— 
4 O. C. 289— See Jurisdiction— 17 
0. C' 224.— Direction by Revenue 
Court to tile suit in Civil Court final 
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—18 0. C 318-4 0. L. J. 558,-See 
Partition, *6 0. C. 872-7 0, C. 161. 
—See Partition Act. — Hindu widow' 
entitled to claim partition, 19 O. C. 
58. — Date of issue of proclamation 
Time of filing of objection— Fram 
ingfof decree, 4 0. L. J. 113 —Right • 
or wrong decision of Revenue Court, 
5 All. L. J. 725. — Civil Court can 
^ive a decree on the basis of par- 
tition irrespective of delivery of 
possession, 9 0, C. 76—20 I. C. 46, 
145. — Suit after expiry of period 
fixed for establishment of right — 11 
0. C. 114. — Objection by Taluqdar 
in partition proceeding between un- 
der* proprietor^ -11 0 C. 252. — 
Meaning of Civil Court suit 
filed after 3 months— 4 O. L. J. 553. 
—Partition of building — 18 O. C. 
80 , 

S. 119. 

Power of Revenue Court to parti- 
tion trees along with land, 19 0. C. 
151-33 A, W. N. 291. 

S. 126. 

Succession to ex-proprietary te- 
nancy — Death of Hindu widow, S. 
D. 1 6i 1911. 

SS. 132, 133, 211 and 212. 

Interpretation of appeals in par- 
tition cases, S. D. 5 of 1905— S. D. 
10 of 1912. 

8. 138. 

Pjots held in under-proprietary 
tenure not forming an under-pro- 
prietary mohal can not be partition- 
ed, S. D. 2 of 1915. 

SS. 139-233 (/O. 

Tleunion of mohals — Jurisdiction 
of Civil Court, 3 0. L. J. 405. 

S. 142. 

Purcbasef ’s liability for afitears of 
Qo^ieWment revenue, 11 0. C. 279. 


S. 147. 

A citation under, is an order un- 
der, S. 174 Penal Code, 13 O. 0, 55. 

S* 172. 

Mango trees — standing timber — 
Sale whether can be set aside by de- 
posit— Standing timber — Immove- 
able property— 29 I. C. 16. 

S. 191—192. 

Transfer of partition case— Juris- 
diction, 7 O. C. 142. 

S. 173 and 174. 

See disqualified proprietor, 9 0. 
C. 188. 

S. 185. 

Power of revision— Suit for pro- 
fits-Claim admitted— Suit dismissed 
in default --Legality of order— 29 I. 
C. 83. 

S. 233. 

Does not apply to suits in which 
the jplaintiff had no opportunity of 
having his objections considered — 10 
0. C. 363-^20 I. Q. 145,— Parties can 
not by their consent confeir juds- 
dictioh upon Court~30 I. C. 209, 
207.— Civil Courts to quiestion ex- 
clusive jurisdiction of Revenue 
Courts— 20 I. C. 56.— ^ilCstion of 
title—Effect of partition proceedings 
—4 0. L. J. 363 — Jurisdictioh of 
Civil Court to grant possession of 
land partitioned by Revenue Courts 
— Possession for a long time, basis of 
suit — 20 I, C. 46—9 0. C. 76. — Maifi- 
tainability in Civil Court of objec- 
tion which could not be raised in 
Revenue Court — 20 1. 0. 145.— Civil 
Court's power to rectify errors in 
partition by Revenue Court, 1 O. L. 
J. 38-860 14 0. C. 153—12 0. C. 283. 
— Decision of proprietary title by 
Revenue Court, 9 1. 0, 59 — Parfition 
of grove trees and land— Cleini for 
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possession of Bazar— Jurisdiction — 
20 0. C- 92,— Reopening of partition 
by Revenue Court— Property treated 
as held in proprietary rights, sub- 
sequently found to be held under 
mortgage, 20 O. C. 79, 241. — Suit by 
person not party to partition pro- 
^seeding— 20 0. G. 241. 

S. 234. 

Determination of amount payable 
to a proprietor, 40 F. C. 200. 

Lease. 

Suit for ejectment of the lessees 
and alienees— Jurisdiction, 6 O. 0. 
289-14 O G 225-24 F. C 281—38 
T. C. 399. — Construction of— 8 O 0 
61— 12 0. C 164-24 F 0. .381-25 
All. 1 — 4 O. C. 139. — Determinable 
by notice — Liability of lessee or his 
representative--5 0. C. 113, — Deter- 
mination of the terms of— Jurisdic- 
tion — 8 O. C. 84. — Executed by guar- 
dian on behalf of minor— 2 O. C. 
233.— Executed in favour of Zamin- 
dar in consideration of surrendering 
proprietary right, presumption of 
perpetuity— 4 O. C. 130. —Occupa- 
tion of village without, 9 0. C. 362. 
— Permanent, of mortgaged land in 
favour of mortgagee, 110. C? 89.— 
Executed by mortgagor, cancellation 
of 0. C- 18. — Includes Kabuliat 
—8 0. C. 197—7 O. C. 169. -For a 
term not inconsistent with right in 
perpetuity, 4 O. C. 31 — R. A. R. 10. 
— For life — Construction of— 8 O. 
C. 61-12 0. C. 164-24 1. C. 381.— 
Whether sub lease can outlive term 
of original, 3 0. L. J. 729. — For 
quarrying limestone— Registration 
— 7 O. C. 231.— Heritable and non- 
transferable, whether creates under- 
proprietary right— 6 O. C. 94— 
Lessee’s right of transfer- Sub-lease 
—Mortgage — 2 O. 0. 12. — Holders 
of heritable and non* transferable, 
, R. A. R, 36.— Mortgagee’s suit for 
mortgage debt against mortgagor 


holding mortgaged property under 
— Jurisdiction — 6 0. C. 26, 18. — For 
the farm and sale of drugs— 17 0. Q. 
193.— Land iu possession of successors 
of lessee for life — 8 O. C. 13^12 O. 

C. 164-24 L C. 381.— Not a sale— 10 

0. 0. 348. — Modified by subsequent 
arrangement -Jurisdiction, IOC. 
103.— Transfer of non transferable 
—2 O. C. 252. — Occupation of land 
after determination of — S. C. 219.— 
Fixing rent on land — S. D. 4 of 
1912. — Of immoveable property— S. 

D. 6 of 1904 — Subsequent, does not 
alFect mortgagee’s right to possession 
—15 O. C. 239. — Of right to receive 
collections of a village not agricul- 
tural, 5 O. C. 222-7 0. C. 169.— 
Oral evidence to prove an agreement 
to execute. 9 0. 0. 296. — Agreement 
that the jungle and wild trees might 
bo removed and land brought under 
cultivation— Registration 7 T. C. 
864 (866) — Suit on account of com- 
pensation for use and occupation 
without registered, 9 0 C. 362—10 

1. C. 2 (3).— Of the right of taking 
toll— Proof “2 OnC. 59. — Zaripesh- 

amounts to usufructuary mort- 
gage— 4 O. C. 257. —Permanent and 
hereditary farming — 3 O. C 108—5 
0. C. 187* (188) -6 O. C 94 (96) — 
14 I. C. 717 -Perpetual-4 O. C. 
2G4-S. C. 263 -R. A. R. 31-2 0. C. 
292-3 O. C. 105-12 O. C. 267, 87- 
A.dverse possession— 30 I. C. 276.— 
Perpetual, granted by some co-sharers 
jointly how far binding on other co- 
sharers — 20 1. C. 57, 147. — Suit to 
cancel for breach of conditions, S. B, 
5 of 1891. — To a Thekadar — Regis- 
tration, 7 O. C. 169.— Unregistered, 
inadmissibility of S. D. 5 of 1898 
—301 0.258,— Unregistered— 

Uat for toll on weighment — S. C, 
144.— For certain purposes — ^Lessee’s 
act in pursuance of purpose of lease 
—Landlord bound by lessee’s act— 1 
O.L. J. 739. — License— Rent — Fee— 
25 I. C. 666-15 O. C. 91.— Lessee 
under Settlement Court decree vaoat- 
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ing holding for 5 yeara and getting 
it back on new lease different from 
terms, of decree — 23 1. C. 231.-— Grant- 
ed in execution of decree-— satisfac- 
tion of decree— 8 I. C. 410. — Whether 
lessee entitled to suspension of rent 
on account qf scarcity— 13 0. C. 14(5. 
»^Forfeiture for breach of con,di- 
tion-15 O. C. 91-24 1. C. 780-15 
0, 0. 295— S. C. 240. — Applicability 
of rule of license to lease— 15 0 C. 
295. — Suit by lessee against tenant 
for arrears of rent — 15 O. 0. 295 — 
30 I. C. 292.— Force of lease by 
mortgagee after redemption — 331 C. 
270.— Conferring heritable and non- 
transferable rights, giving power 
to sub-let and imposing liability to 
ejectment— 2 O. L. J. 634 Dist — 4 0. 
L. J. 104—4 0. L. J. 191.— Lessee 
holding over, whether bound by con- 
ditions of lease — Ejectment without 
landlord’s consent— S. D. 9 of 1892 
Dist-4 0. L. J. 140-~4 O L. J. 191. 
— Granted by Hindu widow whether 
void or voidable— 20 0. C. 232 —Con- 
dition against alienation without 
right of re-entry in case of breach 
does not involve forfeiture— S. D. 2 
of 1914—15 O. C. 91. — Lease fixing 
rent on land held by tenant does not 
affect occupancy rights which the 
tenant may have enjoyed before the 
rent was fixed— S, D. 4 of 1912,— 
See ‘‘Agricultural.” 

Legal Practitioner. 

Duties and responsibilities of — 
SS. 22. — Unprofessional conduct of 
pleader — Agreement between pleader 
and client for payment of fee, 4 O. 
C. 229. — Pleader advancing monev 
to client on mortgage— 19 0. C. 60, 
— Right to appear for prosecution 
in Sessions Court, S. C. 31.— Coun- 
sel’s indiscretion— S.C. 166. — Agree- 
ment to accept less than the legal fee 
— S, 0. 136.— Agreement to pay inde- 
finite reward— Public Policy — S. C. 
15.— Suit for damages against, for 


wrong advice — Limitation —10 O. C, 
95— Holding brief fol another — Li- 
mitation-4 0. C. 303-2 O. C. 65. 
—Refusal to accept notice of date 
of hearing — 7 0. C. 303. Wrong ad- 
vice of not sufficient cause — 5 0. C. 
384.— Fee in a redemption suit, 6 O. 
C. 130— In declaratory suits, S. C. 
24.— In pre-emption suit, 7 0. C. 43. 
— In the absence of agreement, rea^ 
sonable remuneration— 4 0. C. 345. 
Pleader fee — See Para. 272— Chap- 
ter V'll. — The Oudh Civil Digest 
Vol. I.— Certificate filed after argu- 
ment — 13 I, C. 500,— Counsel en- 
gaged for one party, whether should 
be allowe d to appear for opposite 
party-19 0. C. 237. 

Legal Practitioner’s Act 
(XVIIl of 1819.) 

Pleader refusing to disclose pro- 
fessional communication on being 
questioned by Court — 20 1. C. 598. 

Legal Representative. 

Application for leave to sue in 
farma pauporis^ 18 0. C. 64. 

Lien. 

Effect of decree-holder putting 
propei’ty to sale without disclosing 
hi» — 11 O. C. 206.— For dower — 17 
0. C. 157- 1 O. L. J. 225.— For rev- 
enue paid in respect of a village. ^10 
O. C. 291.— Over the mortgaged share 
—10 O. C. 28a. -Possession of lien 
holder not adverse— 1 O. L. J. 225. 

Limitation. 

(A) General (B) Sections and 
Articles. 

(A) 

Marginal notes to the sections of 
Act can not be referred to for con- 
struing the Act— 7 O. 0. 248.— To be 
determined as case set up in plaint 
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—4 O. L. J. 648— la the absence of 
a definition oi a wa^ in an Act, 
its popular and oi^diMry meaning 
must be followed— 70. 0. 74.— Pre- 
existing state of the law, how far 
guide in construction — 3 O. C. 325. — 
Retrospective effect of Statutes— 7 O. 
a 254-8 0. C. 45 —The Act does 
not apply to all kinds of application 
—11 0. C. 208.— Application of — 
Appeal unders S. !!» A Oudh Rent 
Act— 17 0. C. 254.— Application of, 
when suit not cognisable by Rent 
Court - 19 O C. 314 

(B) 

S..2. 

Acquisition of title, 9 O. C. 377. 

S. 3. 

Plaint return* 0 d for presentation 
to proper Court, 9 0. C. 1. — Last 
day gazetted holiday, 11 f). C. 144. 

S. 4. 

Applies to all the Acts of the 
Governor-General in Council, 9 0. 
C. 214 (215| — Does not apply to 
suits, under Oudh Rent Act, 4 0. C. 
182—13 0. C. 103— Contra. S. D. 
2 of 1913, — See S. 3.— Meaning of 
^ Prescribed ”—15 0. C. 373. 

S. 5. 

Sufficient cause ” liberally con- 
stfted— 4 D, C. 372,— Dist.— 5 0. 
C. 384—15 O. C. Two suits 
decided in one judgment — One ap- 
pealable to District Judge and the 
other appealable to Judicial Com- 
missioner. — Delay in obtaining Copy 
—32 f . C. SSO,^Bonafide error as 
to remedy— 5 0. C. 183 — 3 O. C. 
265 — 34 Cal- 216 — Bonafiie mistake 
of law as to jurisdiction— 2 0. C. 
133— 4 0. C. 372—5 0. 0. 384—15 
O. C. 22—10 O. C. 31. — Mistaken 
advice of Counsel, 10 0. C. 291 
(294) . — Ignorance of law— 3 O. C 


13. — Preseniation of a-ppeal to wrong 
Court— Delay in filing when excus- 
able-30 L 0. 211-2 O. L. J. 325.- 
Uniform practice of Court— 10 0. 
C. 201. — Negligence of Pleader — 4 
O. C. 303. — Appeal filed in the 
Court of the District Judge by mis- 
take— 15 0. C. 31.— Error of a Sub^ 
ordinate official, 1 0. C. 47. — Time 
for legal ’ advice and raising of 
funds — 5 O. . C. 183. — Exercise of 
discretion without legal material — 
3 O. C. 37.— Applicability to Oudh 
Rent Act. -4 0. C. 182-6 O. C. 
G8— 18 0. C. 103— S. D. 2 of 1913.— 
Extension of period — Sufficient cause 
— Copying Office issuing wrong co- 
pies of judgment and decrees— Con- 
tributory delay — 25 I. C. 26. 

SS. 6, 7 and 9. 

Applies when some and not all are 
affected by disability, 3 O. C. 316—9 
O. C. 269.— Suit for arrears of rent 
—minority of plaintiff. — 11 0. C. 
118.— Effect of existence of guardian 
ad litem or next friend on minor’s 
actions after attaining majority, 16 
O. C. 200.— Privilege personal and 
not transferable— Position of assig- 
nee from minor — 5 O. C. 197 (208) 
— 18 0. C. 34.— Execution of decree — 
Joint Hindu family— Managers po- 
wer of discharge— Minor member of 
family— 30 I. C. 7t>.— Stoppay of 
period of limitation— Disability or 
inability to see after accrual of 
cause of action— Voluntary or in- 
voluntary disabilities— Application 
of S. 6 to S. 31-18 1. C. 306. 

S. 12. 

Time requisite for obtaining copy 
— ^Decree unsigned.— 1. 0. C. 184— 
28 L C. 366.— Application fdr copy 
to be sent by post— 8. 0. C* 150.— 
Application for copy by whom to 
be made— 23 I. C- 209.— Excltision 
of time in obtaining copies of both 
judgmeat and decree— 18 Oi 0, 74. 
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S. 14. 

Claim to Efit off — 4 0. C, 281. — Dif- 
ferent causes of action— 4 0. C. 293. 
— Mistake of law as to proper forum 
— 1 0. C. 272—5 0. C. 304.— Igno- 
rance of law — Decision not uniform 
— 3 0. C. 265, — Effect of presenta- 
tion to proper Court— Meaning of 
honafide prosecuticm — 14 I. C. 86. 
—Date of institutimi— Date of filing 
in Court having jurisdiction — 18 1. 
C, 121 —See Art. 18—10 I. C. 21.— 
Under valua/.ion, if not deliberate, 
reckless or mkld fide whether ground 
for exclusion of time — 17 0. C. 210— 
Prosecution of appeal in good faith 
in wrong Court— Undervaluation of 
plant— 18 I. C. 92 -Exclusion of time 
^ent in Revenue Courts — 3 0. L. 
S, 445.— When exclusion of time to 
be allowed— Presentation of plaint to 
wrong Court on last day— Absence, 
of fraud 17 0. C. 210—19 O. C. 367. 

S. 18. 

Effect of Fraud— Pre-emption — 
Omission to give notice, S. C. 248 — 
1 0. C. 262 - See Fraud— See S. 47 
C. P C.— 20 1. C. 538. 

S. 19. 

Acknowledgment of existence of 
decree— 14 I. C. 1.— Acknowledg- 
ment by one of joint mortgagees, 14 
1. 0. 132. — Can not affect the absolute 
prohibition against the granting of 
an application after 12 years -11 O. 
C. 280.— Admission of liability enter- 
ed in the W ajihularz^-b I. C. 77.— 
Effect of seal upon document without 
signature — Document bearing no 
date— 20 1. C. 62.— Aok nowJedgment 
by guardian of minor— 26 Cal. 51 
— 29 C. 647 — See also 26 B. 221 
(229)— 35 C. 320—30 All. 422—37 
Ual. 461 Agreement to sell proper- 

ty during pendency of pre-emption 
suit-20 a C.13. 


S. 20. 

Payment ip t^e shape of new bond 
passed for i^Vest— 9 0. C. 221.— 
Limitation as " Pgainst surety — 9 I. 
G. 8. — Payment of interest by one of 
joint debtors— 14 I. C- 128.— Pay- 
ment by guardian though not legal- 
ly appointed, 19 1. C. 362.— Appli- 
cation of, to suits for recovery of 
debt or legacy, 13 O. C. 179.— Pay- 
ment of interest as siiqh— Intention 
to be indicated —Mere appropriation 
not sufficient, 19 I, C. 825.— Exten- 
sion of period of — Payment— 4 O. 
E. J. 494. 

S. 28. 

Suit by minor 3 yjears after attain- 
ing majority, 17 0. C- 52. 

S. 31. 

See S. 4-15 O. C. 373.-Right to 
i^ue for foreclosure— 16 O. C. 157— D 
I. C. 1,038-9 O. C. 147.— Foreclosure 
of mortgage of, 1869—13 I. 0. 504. 
—Suit for foreclosure brought after 
12 years but within period of grace 
—16 1. C. 20.— See S. 6-18 I. 0. 306. 
—Institution of first suit after the 
withdrawal of former suit— 12 1. C. 
323. 

Art. 

Applica'de to cases where public 
official or private person does an act 
under powers conferred — IG O. C. 
211 . 

Art. 10. 

Mortgagee becoming owner by 
foreclosure-3 O. C. 184-25 I. 0. 
869.— Meaning of “Physical posges- 
siou”— 1 0. C. 262—2 O. C. 9-3 O. 
C. 184— See S. C. 126 --7 0. C. 8- 
S. C. 248.— Transfer by husband to 
wife in lieu of dower— 21 I. C. 60. 
— Sale of reversionary interest— 7 O. 
C. 98-8 0. C. 349.— S. 11 Oudh 
Laws Act not applicable— S. C. 248, 
—Applicability/ where mohal was 
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divided— S. 0. 126—3 0. C. 184 ~ 
Second purchaser sought to be pre- 
empted, liraitation as against— Cause 
of action — 1 0. L. J. 196, — See Art. 
120 and ‘‘Pre-emption.’’ 

Art. 11. 

Suit against auction purchaser — 
1 O. 0. 83. 

Art. 12 , 

Suit for possessio?! of property 
mortgaged and sold during minority 
-11 O. C. 346-17 0. C. 52— Mort- 
gage by Mohammedan mother — suit 
by son — 5 O. C. 197.— Suit for set- 
ting aside an execution sale -13 O. 
C. 297—12 O. G. 45-S. C\ 194, 215, 
295—8 O. C. 152, 409. 

Art. 13. 

Suit to set aside order in execu- 
tion— on the basis of Sulehnama--^ 
0. 0. 81. 

Art. 18; ‘ 

Time taken in defending another 
suit, exclusion ot---'bo7iafide pros- 
ecution of a case in another Court 
—10 I. C\21. 

Art. 29 . 

Suit for coin pen sat ion for seizure 
and sale of timber — 3 O. C, 340. — 
A debt not moveable— 10 I. C. 914. 

Art’ 32, 

Suit for removal of trees newly 
p^lanted by a grove-holder— 11 0. 
C, 379.— Suit for removal of trees 
by landlord against tenant — S. C. 
266.— Suit for recovery of posses- 
sion of immoveable property joined 
with a prayer for permission to 
root up trees— S. C. 213 — 17 0 C. 
282. — Suit for possession of land 
by removal of trees— Commission 
for local investigation — S. C. 2*3- 
17 O. C. 282. 


Art. 36. 

Damages for doing an act out of 
malice— 16 O. 0. 211. 

Art. 44. 

Alienation by de facto guardian, 
5 O. C. 197—7 O. C. 181-9 0. C. 
97—11 0. C. 1—15 0. C. 49.— Sale 
by mother — 9 0. C. 97 — 10 0., C. 
367 — 17 O. C. 62.— Alienation by 
brother-10 O. C. 321—16 O. 0* 
-119.— Voluntary alienation by some 
heirs, 12 Q. Q. 146.— Sale by a 
wholly unauthorized person, 15 0. 
C. 49. — Suit by minor after^ 
ing majority for possession o£,. land 
sold by 1 uardian during hls^iuor- 
ity, 11 O. C. 346-Not F. fl a C. 
62.— Eedemption suit by minor 12 
years after sale — Eatificatioii— 11 
0. C. 1.— See Guardian and Minor. 

Art. 48, 49, 120, 131, 132. 

See Art 131— S. C. 306—2 O. L. 
J. 113. 

Art. 57. 

Suit for money advanced to minor 
— Registration of bond executed by 
guardian — 10 O. C. 38. 

Art. 60. 

8ee Art. 68. 

Art. 61. 

See Art. 57.— Suit against rever- 
sionary heir for recovery of money 
paid to redeem mortgage of his pre- 
decessor in title— 6 O. C. 212— Suit 
for contribution by joint debtor- 13 
O. C. 23. 

Art. 62. 

See S. 68 T. P. Act-21 1. 0. 681.- 
Suit to recover money. realized after 
partition of family property — 15 0. 
C. 397 — S- C. 246 — Suit for recovery 
of price of property to which the 
judgment debtor has no title-Suit 
for recovery of price paid for non- 



INDEX 


91 


existent property-rl4 0. C. 74-~.Sfie 
Art. 116 -Suit for property to which 
the judgment'debtor has no title— 
14 0. C. 74. 

Art. 64. 

Meaning of Account stated ” — 7 
O. C. 166. 

Art. 65. 

Simple money bond— Right to sue 
in default of any of the conditions 
of the bond — 16 0. C. 45— R. 32 I. 
C. 551 — ^Whether applicable to suits 
for money charged on land, 7 O, C. 
108. > 

Art. 65. 

Causi^l action — Deed of further 
charge— 3 0. L. J. 714. 

Art. 66, 67, 68. 

Meaning of “single bond” and 
“bond subject to a condition” — 8 O. 
C. 77—14 O. C. 129—16 0. 0* 45— 
18 O. C. 86—32 I. C. 551-20 0. 0. 
132. 

Art. 75. 

Suit brought more than 3 years 
from the date of default in payment 
of two instalments— 10 O. C. 6—14 
O. C. 129—18 0. C. 86.— See Bond 
—41 I. C. 423. 

Art. 80. 

See Art. 60 and 68. 

Art. 83, 

Suit by vendee to recover rent as- 
sessed on the land and decreed 
against him — 15 O. C. 25. 

Art. 89. 

Suit against receiver — 3 O. C. 171. 

Art. 90. 

Suit by Bank against pleader for 
negligence— 10 0. C. 95. 


Art. 91. 

See S. 39 Specific Relief Act— 
1 O. 0. , 178—39 I. C. 456— In- 
applicability to cases where substan- 
tial relief claimed is nob a declara- 
tory decree, 3 O. 0. 105 — 9 0. C. 
292-10 0. 0. 163—12 0. 0. 164—24 
I. C. 381. — Suit by one member of 
joint Hindu family that mortgage is 
invalid— 13 1. C- 547. Suit for pos- 
session by avoidance of a fictitiou.s 
deed— 7 O. C. 319— If the plaintiff 
has had knowledge of the deed and 
could not succeed except by displac- 
ing the deed— 1 0 C. 229— Limi- 
tation for suits for declirnlion of 
right, 20 I. C. 147. — Decree, if instru- 
ment — 8 0. 0, 191. — See An. 142.— 
Suit to set aside will — 4 0. 0 6— S. 
C. 222. — Suit to set aside sale deed 
—10 C. 178, 229.— Knowledge of 
Board of Revenue is not knowledge 
of plaintiff — 6 0. C. 142. — Suit for 
possession of property mortgaged 
and sold during minority of plain- 
tiff, 11 0. C. 346—17 0. 0. 52. 

Art. 95 and 97. 

Failure to get actual physical pos- 
session on account of mortgagor's 
fraud — Suit by mortgagee — 13 0. C- 
148 — Suit for recovery of money 
secured by a mortgage deed found to 
be invalid — 13 O. C- 155. — Posses- 
sion-Title — Right of possessor to 
sue in ejectment— 11 T. C. 537.— See 
ArL 115. 

Art. 95. 

Suit by usufructuary mortgagee 
for simple money decree — Fraud of 
mortgagor — 3 0. L. J. 593. 

Art 99. 

See Art. 61—13 0. C. 23. 

Art. 105. 

Suit by mortgagor to recover sur- 
plus collections made by mortgagee 
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and for value of cerfcaia trees — 4 0. 
0.355—18 0,0. 30—20 0,0. 25.— 
Mortgage— l^demptioix — Mesne pro- 
fits with interest thereon — Creditor 
having debtor’s fund for payment to 
himself, 32 I. C. 729, 

Art 109, 

Possession disturbed on appeal— 4 
0, C. 355— Claim for mesne profit 
during a period preceding the three 
years next before the filing of the 
plaint — 10 Cal. 785. 

Art. 111. 

Suit by vendor to recover the un- 
paid balance of the price of immove- 
able property by sale— 9 O. 0. 284. 

Art. 113. 

Suit by way of compensation for 
land to enforce partition arrange- 
ment— 5 0. 0. 140.— Suit for recovery 
of property based on ah agreement 
to provide funds for litigation— 10 
0. 0. 173. — A suit to enforce an 
award is not a suit for specific per- 
formance of contract — 7 O. C. 369 — 
42 I. C. 116. 

Art. 115. 

Suit for compensation for breach 
of an implied contract between mort- 
gagor and mortgagee— 8 0. 0. 166. 

Art. 116 . 

^ Suit to recover money secured^ by | 
mortgage deed fotind to be invalid j 
— 13 0. C. 155. — Applicability dfar- ! 
tide— 6 O. C. 30— S. 0. 128.— Suit i 
for interest on anamolus mortgage 
—7 0. 0.11-14 0.0. 106.— Run- 
ning of limitation — ^Damages for 
breach of contract, 83 I, C. 746— See 
Bond— 41 I. 0. 423.— See Art* 113, 
95, 97, 115, 

Art. 118. 

Suit brought to set aside adoption 
— 9 0. C. 377. ^ 


Art. 119. 

Suit by reversioner for* recovery 
of possession brought more than 6 
years from adoption— 1 0. 0. 30. 

Art. 130. 

Pre emption suit in respect of 
mortgage by conditional sale — 3 O. 
C. 184-1 O. L. J. 470—7 0. C. 8— 
2 0. L. J. 109-10 0. 0. 374-12 0. 
0. 314.— In respect of sale of undivi- 
ded share— 7 O. 0. 1, 206, 275. — 
Limitation for suits for declaration 
of right, 20 I. C. 147.— Declaration 
— Cause of action — Entry in Rev- 
enue Record — Order passed by Parti- 
tion Officer for seeking declaration 
in Civil Courts— 10 1. C. 11—8 0, C. 
30, 303 -7 O, C. 372, 187. -Suit for 
declaration of lender- proprietary 
right— 8 0. C. 30.— Declaration as 
to right of redemption— 8 0. C. 303. 
Suit for arrears of rent — Declaration 
of title— Previous decree barred— 14 
O. C. 332. — Suit for possession and 
mesne profits or to declare that the 
defendant was a mere lessee and was 
liable to be ejectedi— 3 0. Q. 55.— 
Notice of ejectment cancelled— Suit 
for declaration that the defendant 
had no right as proprietor or under- 
proprietor— 2 O! C- 79—6 0. 0. 142— 
9 O. C. 292.— Suit to have it declar- 
ed that defendant was an ordinary 
tenant— 7 0. C, 187 -7 0. C. 372—12 
0. 0. 15-14 0. C. 196-10 I C. 11 
(13)— 2 0. 0. 79.— Suit for declara- 
tion of proprieta'rjr right— 12 0. C. 
320. — Suit to enforce pious obliga. 
tion of Hindu son to pay his 
father’s debt— 9 O. 0. 35^— Suit 
for possession joined with prayer 
for removal of trees— S. C. 213. — 
Suit against receiver— 3 0. 0, 171. 
—Suit for recovery of gh^rwara 
dues -3 0, C. 203.— -Suit for re- 
moval of trees -S. C. 266.— Suit 
by mortgagor for exce&s of rdnfs 
and profits, 4 0. 0. 355.— Suit 
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to recover arrears under settlement 
decree, 7 0. C. 108,— Declaratory suit 
— Commencetnent of limitation, 20 
0. C. 126. — Suit to recover money 
deposited; with a lessee as security to 
ensure payment of rent payable un- 
der a contract of lease— 13 O. C. 286. 
—Suit for possession of property 
mortgaged and sold during minority 
of plaintiff— 11 0. G. 346— Not F. 17 
0. G. 52.— Resumption of rent free 
grants—S. C. 276.— Pre-emption — 
Foreclosure decree— 3 0. C. 184 7 
0. C- 0. L. J. 109-10. L J. 
470— Suit for possession and mesne 
profits and in the alternative for 
declaration — 3 0. C. 55—12 0. Q. 
164.-^ee Arts. 32, 95, 97. 

Art. 133, 144 

Suit for share of estate which 
defendant legally bound to distri- 
bute— 17 0. C. 157. 

Art. 191. 

Non-applicability of, where joint 
family property has passed to a 
stranger — 15 O, C. 111. — Meaning of 
“ share, 15 0. C. 111-397. 

Aii;, 131. 

Suit to establish right to annuity 
~S. a 306—2 0. L. J. 113,-Right 
to receive offerings of shrine, 3 0. C. 
351. 

Art. 133. 

Suit by vendor for the unpaid 
balance of the price of immoveable 
property, by sale-^9 0. C. 284.— 
Money charged on immoveable pro- 
perty— 7 0. C. 108. — Money charged 
on rents and profits — Naiikar--^1S 
0. C, 380,— Suit for contribution 
by a person having a mortgagor’s 
interest in certain property and 
paying off a decree for sale as 
against the property— 4 O. C. 273. 
— CJiarge not created by simple 
loans— 8 0, C. 132, 227.— Suit on 


simple mortgage— 3 O. C. 156.— 
Not applicable to suits for ghaf*- 
wara dues, 3 0. C. 203.— A right 
to receive t ankar—^?t I. C* 461. 
—Suit to recover money left with 
vendee to pay off the mortgage, 331. 
C. 527.— Deed of further charge— 
Suit for recovery of money due on 
—18 0. C. 86-Contra. 14 0. C. 129. 

Art. 134. 

Suit for redemption— 
purclia.se of absolute interest from 
mortgagee-9 0. C- 373—12 0. C. 84 
—29 All, 471—31 All. 300—29 I. C. 
403.— The word “ purchase in Act 
XV of 1877 does not include a mort- 
gage— 8 0. C. 233—6 0. C. 305.- 
Applicability of, 6 O. C. 305—2 O. 
L. J. 483—39 I. C. 582.— Suit to re- 
cover possession of property pur- 
chased from mortgagee — 12 0, C. 84 
—29 1. C. 403,— Salem Court auction 
against mortgagor— 6 0, C. 305. 

Art. 135. 

Suit by mortgagee for possession 
of mortgaged property— 9 0. C. 147 
-9 I. C. 1,038—16 0. C 157-18 0. 
C. 280—10 0. C. 09—2 0. L. J. 488, 

Art. 130. 

See Art. 144-^0 0. C. 305-10 0. 
C. 17. -Suit for possession on pay- 
ment of a sum directed by a decree 
— 2 0. L J. 500 — Charge on mort- 
gage-~2 0. L J. 500. 

Alt 137. 

Application of — 35 I. C. 753. 

A rt. 140. 

Suit by assignee of devisee— G 0. 
C. 305, (321).— Applicability of- 18 
0. C. 289. 

Art. 141. 

Successive reversioners~-.One re. 
versioner does not claim from an,* 
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other— 8 0. C. 124."-Suit for 
covery of possession and not merelf 
for declaration thnt adoption is in- 
valid ->9 O. C. 377-7 1. 0. 427 (430) . 
—Applicability of— 18 0. C. 289. 

Art. { 4 : 2 . 

“Possession’^ explained — Pre- 
sumption of^ when title established 
-8 O. 0. 177-19 0. 0. 374-18 0. 
C. 43.— Suit by son born since se- 
paration — 5 0 C. 6. — Suit for po'?- 
session of land free of house an-i 
trees — Claim for removal of tree- - 
17 0. C 252.-See Art. 32-S. C, 213. 
—Suit for share against vendee — S- 
C. 173. — Suit for joint possession of 
a share in a joint family property— 
5 0, C. G. 

Art. J43. 

See 17 0. C. 157-1 0. L. J. 204. 

Art. 144. 

Sale by unauthorized guardian — 
Suit to set aside— 13 L C. 976. Joint 
family property passing to a stran- 
ger by sale— 15 0. C* Hf- — Suit to 
l^ecover property covered by compro- 
mise— decree— 8 0 C. 191 — Succes- 
sion to property of Armenian Chris- 
tian residing in Oudh— 0 O, C. 305. 
— Suit by minor to recover property 
alienated by his mother — 10 0. C. 
367. — Applicability to a suit in 
which there is a prayer for dispos- 
session, 2 0. C. 79-9 0. C. 292.— 
Rei^emption from co*mortgagor> 
who has redeemed the entire pro- 
perty-8 O. C. 233—9 0. C. 91—18 
0. C. 95—16 0. C. 1G3.— Applicabil- 
ity of— 33 I. C. 371— Suit to re- 
cover property awarded by arbitra- 
tor, 42 I. C. 116.— Mortgage suit— 
Prelirpif^^^i’y decree for sale — Trans- 
fer of mortgaged property to stran- 
ger-*?- Adverse possession — Com- 
mencetnent of limitation, 4 0. L. J. 
481.— Amendment of issue after trial 


on issues orginally framed is com- 
pleted, 1 0, li J. 204.— Suit for pos- 
session by one heir against another 
heir — 17 O. 0. 157.— Adverse possess 
sion over a right of equity of re- 
demption— 17 0. C. 294. — Suit by 
minor for redemption, 11 0. C. 1— 
17 O. C. 294.— Redemption— Adverse 
possession— Redcmjition by one of 
co-mortgagors—lG 0. C. 163.— Time 
fixed under a foreclosure decree ex- 
pired — Mortgagee’s possession as ab- 
solute owner— 8 0. C. 33—9 I. 0. 
431—1 Or L. J. 440.—Suit to redeem 
converted into a suit to recover pos- 
session on piiyment of a charge— 10 
O. C. 17. — Acquisition of mortgagee 
rights by prescription— 4l I. C. 862. 
— What the prayer ought lo be — 2 
O. C. 79—9 0. C. 292.— Suit^for share 
against vendee— S. C. 173.— Suit for 
possession of property mortgaged 
and sold during minority — 11 0. C. 
346 — 17 0. C. 52, — Suit by sister — 
Cause of action— 13 0. C- 183. — See 
Art, 44. 

Art. 147. 

Application to suit on simple 
mortgage, 3 0. C. 156 — 30 Mad, 426. 

Art. 148. 

Mortgage, redemption, 38 L C. 
626—42 I. C. 119 — When found that 
plaintifl has a share in equity of re- 
demption, 15 0. C. 7. 

Ai?t. 156. 

, Applies to cross appeal on full 
stamp — S. C. 160. 

Art. 158. 

Effect of omission to apply under 
the article— 2 0. C. 855. — See Arbi- 
tration, 17 I. C. 320.— See Award, 
14 0. C. 308.-Sch. II, Para 8 C. P. 
C.--16 O, 0. 94. 
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Al t. iC5. 

Applies to the case of a disposses* 
sed judgmeat debtor disputing the 
right of de'reo holder to 1)0 put in 
possessioii~*6 0. C. 41~-17 0. 0, 94- 
Sec 841. C. 231. 

Art ITO. 

Suit by pauper, when instituted — 
4 O. C. 250.. 

Art. 1T6. 

Application by deceased plaintiff’s 
sou for substitution of name — 16 O. 
C. 194. 

# Art, 177. 

Application for permission to ap- 
peal to Her Majesty — Amendment of 
decree— 2 0. C. 285, 

Art. 179. 

The date of the decree appealed 
from— 2 O. C. 236. 

Art, 181. 

Application under, O. 34 K. 6 (S. 
90 T; P. Act)— 6 0. C. 114—9 O. C. 
288—10 I. C. 21-20 O. G. 205.— 
Foreclosure suit — 1 O. L. J. 433.— 
Right of mortgager— 17 0, C. 347*. 

Art. 18^. 

Step» in aid of execution, — (a) 
Application of legal representatives 
of, to be brought on record, 9 O. C. 
281; (b) Application asking for 
transfer of decree to another court 
-^16 O. C. 70; (c) Application un- 
der, O. XXI, R. 72 c. P. C.-8 O. 
C. 161; (d) Application to send 
riot ice to the mortgagee to withdraw 
the money— 14 0. C. 10—14 O. C. 
100— 10. L, J. 440-34 I. 0. 349; 
(e) To prosecute a suit to set aside 
an order releasing property from 
attachment— 4 O. C. 333; (/) Appli- 
cation to realize money deposited in 
Con^t— 18 0. C. 359.— step; (a) 


Application by a Heaamadar^^ O.C. 
388—10 0. C. 263; (5) Deposit of 
process fee— Request of the Agent 
for the issue of warrant — 14 O. C. 
124—20 O. C. 332. — Decree capable 
of execution even though no tune 
fixed for payment— 14 O C. 100.— 
Final decree or order — 5 0. C, 143 
—3 0. C. 50— G O. C. 48.- The de- 
cree (ill appeal cases) is that of the 
Appellate Court — 5 O. C. 301. — 
Time begins to run froir^^the date of 
the last previous application — S. C. 
56. — Meaning of ^‘Appeal’’ — 5 O. C. 
217. — Period for application of exe- 
cution of a registered decree— G O. 
0. 9. — Application consigned to re- 
cord by Government order — Renewal 
of proceedings — 2 O. 0. 110. — Sch. 
IIi;Para 11 (3)-C. P. C. 13 O. C. 
303.— E.xecution of decree — 13 O. C. 
48—14 0.0. 124.— Moitgage, 14 0. 
0. 10. 

Local Kate 1894. 

Patwari rate, ChaukidaTi rate, 
liabilKy of under-proprietor to pay 
_5 O C. 43-R. A. R. 22—9 O. C. 
63. — Cases — Suit for recovery of — R. 
A. R. 19.-- Principle of calculating 
such rates— 8. C. 150.— Suit by 
superior proprietor against under- 
proprietor, 0 0. C. 21)9-7 O. C. 35. 

Lunacy Act (XXXV of 1858). 

Report or certificate by medical 
expert — 7 O. Q. 354— Power to lease 
lands of proprietor disqualified from 
lunacy — 13 Cal. 81.— Appointment 
of manager — Failure of Court of 
Wards to assume superintendence- 
lb I. C. 265. — Adjudication order— 
Procedure for cancelling such order 
— 16 L C. 885. — Function of District 
Judge— Position qf relatives of lu- 
naties— 3 O. L. J. 398. — Member of 
joint Hindu family governed ,by 
Mitahshara — 12 O. C. 209. 

Mahabrahnmni. ^ ^ 

Suit for share in offerings— 5 0. 
(;. 225-8 O. C. 339.-Siiit for decla- 
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ration and for perpetual injunction i 
^8 0. C: §89.— Representatives of 
parties to the agreement not bound, 
11 0, C 212.— Transfer of non-exis 
tent property— 11 O. C. 212. — Juris- 
diction— 2 0. C. 276.— Suit to dis- 
charge function— Jurisdiction — 2 0. 
C. 62 — 2 0. C. 276. - Agreement to 
divide offerings in future- Right to 
resile from — 20 0. C. 265. — See 5 
0. C. 225-8 0. C. 339-11 O. C. 
212 . ^ 

Mahal. 

Definition of — 1 O. C. 45.— What 
constitutes —4 0. C. 365 — 10 O. C. 
257.- See Pre-emption and Oudh 
Laws Act. — Partition of- 1 O. L. 
J, 38.-S. D. lof 1909. 

Maliant. 

Deed of endowment—Right of 
trustee to recover money lent out 
of the profits of dedicated property 
— 8 0. C. 297. — Suit against dismiss- 
ed, by his successor for possession 
—3 0. C. 209.— 13 O. 0. IT?;— Power 
of — 12 0. C. 236. — Of Sa7\gat, pro- 
perty heldby-20. C. 340, - 12 0. C. 
236— Removal of by Court— 2 0. C. 
340—60. C- *355 (358).— Suit by, for 
cancellation of sale deed — 6 6. C. 
355-12 0. C. 236-16 0. C. 109.--. 
Right to acquire property by— Sub- 
sequent treatment of property— 
Sufficient evidence of endowment— 
17 0.0.336. 

Maintenance. 

See Arbitration — 23 Cal. 838—7 , 
0. C‘ 218. — Construction of a grant 
for maintenance^ All. 194.— S. 200 
Or. P. C. appIijBftme to maintenance 
cases. — Appearance of 'pardanashin 
C. 142.— After divorce— S. 
C. 239. — Effect of a recital that the 
grs^ is made for — S, C* 291. — ^For 
relatives of TaluadafS^S. 0., 42. — 
13 0. C. 74.— Of implied 


contract for, 7 0. C.35.— Of family, 
grant by Government for— 11 Cal. 1. 
—Out of the. property of deceased 
Hindu, persons entilted to-^. C. 
281.^See SS 488 Cr. P. C. 2-0. L. 
J. 251-17 0. C. 260, 331- -9 0. C. 
40— See Champerty— 8 I. C. 500.— 
Proof of custom, 12 I. C. 403 — Ju- 
risdiction of Rent Courts to deter- 
mine whether it is payable or not, 13 
O. C. 74.— Whether an interest in 
property — 12 0. 0. 37. — Enforce- 
ment of a declaratory decree — 1 0. 
L. J. 403. — Order for, of illegiti- 
mate .son, 17 O.C 331. — Of peaceful 
possession, 17 O. C. 21 — Paid by 
mortgagee, 11 O'. C. 126.— To widow 
in joint family — 2 O. L. J; 502— 
Claims for arrears of rent against 
maintenance holder— 9 O. C. 179.— 
See “ Presumption,” Grant ” and 
S 488 Cr. P. C. and S. 39 T. P. Act. 

Magistrate. 

Pre.sence of at every hearing — 17 
O.C 142. 

Maliomedan Law. 

Acknowledgment Dower— Endow- 
ment— Gift — Guardian— Inheritance 
Joint family — Legitimacy -Mainte-^ 
nance— Marriage— Pre-emption — Re- 
stitution of conjugal rights — Trust 
IFaA’/— Widow and wife — Will. 

^ Acknowledgment. 

Child born of a slave— Paternity 
unknown.— Burden of proof — Old 
S. C. 33.— When sufficient, to confer 
status of legititnacy, 13 0. C, 255. — 
Value of acknowledgment and proof 
—19 0. C. 192. Evidence of in- 
tention— 3 0. L. J. 654.— See Legi- 
timacy.— 9 0. C. 246—13 0. C. 255, 

Dower. 

Deed of, construction of— 10 
252.— Consummation not ne- 
cessary for claim for— 16,0. 0.325.— 
Prompt or deferred — Certificate of 
administration— 19 W^ R, 315:j«^E5f- 
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feet of Babilities of deceased on 
claimfor—lC 0. 0. 325.-— Restitution 
of conjugal rights— Non-payment 
of prompt dower— S. C. 57—10 0. 
C. 11— 15 O. C. 127 —Law inOadh 
—Discretionary power of the Court 
over the amount of — 21 C«l. 135 
Lien extinguished after decree for, 
— 18 O. C. *263. — Heritable Wasiqa 
to be taken into account — 7 O. C. 
176-10 0. C. 211—33 I. C. 516 — 
Whether wife can refuse accesis till 
paid-S. C 57-10 O. C. 11 3 A. 
L. J, 132—15 O. C 127.- Minimum 
dower — 14 O. C. 356. Whether con- 
summation necessary— Amount of 
dower where consummation did not 
take place. — 22 I. C. 529. — Deciee 
against assets left by husband— 33 1. 
C. 516. — Possession in lieu of dower 
—Right of husband’s heirs to ou.st 
her— 15 O. C. 257-Dist. IS 0. C. 
263.— See S. 5 Oudh Laws Act — 
Cause of action for claim of, 19 0. 
C. 171. 

Endowment. 

Power of Shea to create valid 
Waqf by will, 25 AH. 236.— See 
Waqf — ^Tiust. 

Gift. 

Of Government promissory notes, 
11 M. I. A. 517 — Resumption of, 10 
Cal. pre- 

emption — 1 0. C, 75—32 I. C. 516 
— 9 0. C. 196.— By a person not in 
possession — 13 O. C* 347 — 20 I. C. 
286-1 0. L. J. 133—20 I. C. 286.— 
Delivery of possession— 9 O. C. 190 
-12 B. L. R, 169—13 O. C. 347— 
5 1. C. 946—20 I. C. 286— Inva- 
lid of right in abeyance— 15 O. C. 7. 
— 20 I. C. 286 — ^Deed of, inadmis- 
sible— Admissibility of oral evidence 
-18 O. C, 122.-30 I. C. 28!.-Ef. 
feet of invalidity of a portion of, 
bn other separable portion— 32 I. C. 
516—2 0. C. 244.— In considera- 
tign of useful services and natural 


love— Revocation— 20 O. Q: 40— Ac- 
tual or constructive possession, 13 
O. C. 347—20 I. C 286;— Deed in 
favour of the son of a paramour 
and Muhhtar — 16 0. C. 378.— Elfect 
of delivery of possession over one 
only of two propeities — 1 U. L. J. 
133.— Possession subsequent to- 
ll O. C. 60. — Portion of, 2 O. L. J. 
758. — When it is complete, 17 0. C. 
60. — In respect of property hot cap- 
able of physical possession— 1 O. L. 
%T. 133. — Of an equity of redemp- 
.tion — 3 O. L. R. 71.— IVidi consid- 
eration, 9 O. C. l96 — See “ Hindu ” 
Law ’ and ‘‘ (jift 

Guardian. 

Transfer of minor’s property by 
mother— 9 O. C. 97— lOO. C. 321- 
12 O. C 140— 11 0. C. 1— Alienation 
by unauthorized guardian -18 0. C. 
10 — Custody of a minor girl— 14 O. 
C. 103. — Powers of to sell minor ’s pro- 
perty— 15 0. C. 49.— Appointment 
of— 15 0. C. 49. — Age of majority — 
10 O. C 1 — 247.— Transfer by one 
who is not-11 0. C. 1-17 0 C. 294 
—Brothers’ power to deal with mi- 
nor’s property— 10 O. C. 321 — 16 0. 
C liy. — Death of, before minor at- 
tains age of majority — 10 O. C. 247. 
— Disqualification, by marriage with 
a man not related to the minor— 14 
O. C. 103. 

inheritance. 

Childless Shia widow — Sup. 1 
O. C. 6—19 O. C. 246.— Suit for 
share of inher4ti|jQce against admin- 
istrator— 2 0.‘0; 17.— A’Am dying 
Without heirs— 8 Q. C.184.— Custohi 
excluding females— 13 0 0. :i83. — 
Voluntary alienation heirs in |) 06 ses- 
sion for payment of debts o| deceas- 
ed— 12 O. C. 146— Meaning of 
“ landed property ”—19 0 C 246, 
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J^lnt family. 

Joint i(^orest~*14 M. I. A. 401 
Distinctioil between joint pos^^ession 
and. adverse possession— 14 M. 153 
(li2) — Inference of joint possession 
^11 W. R. 45 22 W. R. 185-24 W. 

B. 1—22 Cal. 954— 8 O. C. 177—19 
O. a 44-3 O, L. J. 447. 

Legitimacy. 

Status of children by Mi(ta wife 
-*What amounts to a declaration of — 

2 a. C. 115-Over 25 All. 236.— Pre- 
sumption of— 11 M. I. A, 94 State- 
ment as to — 19 O. C. 192. — Declara- 
tion by fathei— admission by one 
defendant— “ Barkhurdar does not 
necessarily import legitimacy— 1 0. 

C. Sup. 49.— Long Cohabitation- 
Presumption of marriage — Mother 
originally a prostitute— 13 O.jP. 
170—14 0. C. 356 — Mere recogni- 
tion of sonsbip not sufficient— 9 O. 
C. 246.-13 O. C. 255—14 0. C. 356. 
— See Marriage. - Acknowledgment — 
Proof of marriage— Essentials to bo 
satisded in case of fosterage relation- 
ship—! O.L. J. 281. -See Hindu 
Law, Inheritance and Succes^on.’^ 

Maintenance. 

Grant — Duration of— 3 O. L. J. 
354—35 I. C. 764.— Not a charge pn 
right to redeem 8. C. 281.— See 
“ Maintenance.” 

Marriage. 

Presumption of — 11 M. I. A. 194— 

3 M. r. A. 295-^13 0. C. 170.— Fa- 
zuU^ contracted by minor’s mother. 
2 0. C. 90, -Marriage contracted 
by sick man -16 O. C. 325. — 3Iuta 
2 0. C. 115-19 0. C.^ 192.-Impo- 
fcency — 2 W. R. 52. -^Direct evidence 
of marriage unworthy of ^credit — 
Acknowledgment of wife and chil- 
dren — Children not coming in the 
witness box -^20 W, R. 352 — Mere 
keeping of woman mt\imparda and 
treating her as wife — 20 W, R. 352. 


Distinction.between Nlhah and Shadi 
marriage— 10 C- L . R. 293.— Condi- 
tion that wife will coafi|iue to live 
in her father’s house, whether legal. 
—211 C. 87.— before expiry 
of period of Muta -19 0. C. 246. 

Pre-emption. 

Personal law or usage— *ldobame- 
danLawnot applicable— 1 O. C. 75 
— 3 0, G. 110.— See ‘‘ Pre-emption.” 

Ueslitutlon of Conjugal 

Rights. 

Apprehension of cruelty and ill- 
treatment— 25 I. C. 213— Legal 
cruelty-4 All. L. J. 60— W. N. All. 
1892 p. 77-15 0. C. 159— 18 B. 316- 
4 I. C. 974— Decree subject to pay- 
ment of— 10 O. C. 11. 

Trust. 

Non-applicability to— 14 0. C. 
856. 

Wakf. 

By will— 25 All. 236— See 2 0. 
C. 115. — Illusory dedication — Small 
charge on profits of estate for relig- 
ious and charitable purposes— 27 
AIJ. 320-8 O. C. 879.-Nominally 
for pious purposes but substantially 
to provide maintenance for family — 
11 0. C 48. — Possession of Mxitawol’ 
18 O. C. SGO.-^Expenses of Fati- 
Aa— 9 I. C. 753.— Alienation of pro- 
perty- Elements necessary to prove 
—Money borrowed by unauthorized 
trustee, whether charge on pro- 
perty— 18 I. C- 11.— Proof of— Ap- 
propriation of income, whether suf- 
ficient proof— Case to be made out 
by the plaintiff^Evidence to prove 
public grave-yam^lG 0. C. 76-17. 
I. C. 303.— Can be created by will— 
Whether Government promissory 
notes can be subject of— 19 0. 
0. 69.— Validity of W ahhfnama^ 
Word of MutawalU not used— 35 
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C. 732.— Of profits only — 32 I. C» 
516.— Property, alienation of by 
Mutawalh---1^ 0, C. 109.— Members 
of disposer’s family benefitted— 1 O. 
L. J. 586.— Suit by vendor for can- 
cellation of— Estoppel — 6 0. 0. 355 
-12 0. C. 236-16 0. C. 109. 

WidowT and Wife. 

Custody of person of minor wife 
— S. C. 133. — Succession of a widow 
by local custom to a life interest — 21 
Cal. 157,— Could not dispose by will 
of more than one-third of the amount 
of dower fixed by Court— 7 O. C. 176. 
Childless Shia ” widow — Posses- 
sion in lien of dower— 1 O. C Sup. 6 
.-15 0. C. 257-Dist 18 O. C. 263— 
19 0. C. 246.— Possession of, in per- 
suance of family custom — 18 1. C. 
367. — Possession to be actual and 
lawful — Meaning! of lawful posses- 
sion— 17 0. C 157.— See “ Dower 
Right to receive fixed annual sum— 
19 0. C. 246. 

Will. 

Construction of -8 Cal. 1.— What 
amount of dower, a wife can dis- 
pose of by will— 7 0. C. 176 — Con- 
struction of— 19 0. C. 319. — Not re- 
quired 10 be attested— 4 O. C. 408.^ 
In favour of heir — Consent given 
during last ill ness— Revival of orig- 
inal, on failure of subsequent— 14 U. 
0. 49.— Witness ignorant of con- 
tents of— 10 0. C. 20^,— See “ Will,” 

Majority. 

Right of minor on attaining— 5 0, 
0. 197.— Order appointing guardian 
cancelled— Age of — 15 0. C. 153.— 
Admission ot a mortgage debt by 
minor after attaining— 9 I. C. 56.— 
Age of— 10 0. C. MT.—Attainment 
of — 15 O. C. 153. — Actions after at- 
tainment of— 11 0. C, 159.— Ratifica- 
tion of compromise after attaining 
of— 18 O. C. 95.— See Guardian and 
Minor, 


Majority Act (IX of 1875). 

Age of minority— 10 0. C- 247.— 
Majority of defendant at entering 
into contract — proof— -lO. L. J. 366 

Malice. 

Whether necessary in suits for 
damages, 13 0. C. 357.~Acts done 
out of— 16 0. C. 211. 

3IalicIoii8 Prosecution. 

Burden of proof— Want of reason- 
able and probable cause— S. C 294 
— 5 I. C. 50 — Damages with respect 
to —Meaning of “Prosecution” — 
False information to Magistrate — 9 
0. C. 357.— Notice of suit to Public 
Officer— 9 O. C. 275.~-Charge false 
to the knowledge of complainant— 
Malice— 11 0. C. 371.— Meaning of 
“Prosecutor” and “Prosecution,” 
27 I. C. 449.— Malice— Inference 
from mere fact that prosecution has 
failed— Information from servant— 
5 I. C. 50. 

Malikana. 

Ri^ to suit for, without proving 
previous receipts— 7 0. C. 108,— See 
also 4 Cal. 839-2 0. C. 199. 

^ Marginal Notes. 

To Indian statutes~3 0. C. 120 — 
7 O. C. 248. 

Market. 

Suit by Zamindar for declaration 
to hold market on his land— 5 0. 
C. 380.— Prescriptive right— Estab- 
lishment of .rival market— Wrong 
when actionable— S. G. 20, 35,— As 
to Magistrate’s power to proceed un- 
der, S. 144 Cr. P. C-See 14 W, R, 
Cr. 46 (50)— 18 W. R. Cr. 22, 47— 
20 W. R. 53-16 Cal. 9-31 Cal, 990 
— 15 I. C. 655.— Evidence of, value 
—See Pre-emption, 
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Marriage. 

See limdu Law, Mohainedan 
Law.— Suit for recovery of money 
paid in consideration of — 3 0. C 
241—4 O. L. J. 171.— Direct proof 
of— .1 0. L. J 281. "Presumption in 
case of — 13 O. C 170. — Relationship 
by 14 O. C. 193. —Throwing doubt 
upon validity of— 1 0. L. J. 281. 

Marwat. 

Grant, nature of— S. D; 18 of 19)0 
— 11 0. C. 240. — Not under-proprie- 
tary light, 11 0. C. 240. 

Master an<l Servant. 

Notice of termination of contract 
— S. C. 107— See also 9 1. C. 318- 
18 I. C. 699. 

Merger. 

Mortgagee— Purchaser — 7 0. C 

330— 2 0. L. J. 73-12 0. C. 90—13 
0. C. 35 — Court to consider the cir- 
cumstances of the transaction, 12 0. 
Q 97 —Proprietary or under pro- 
prietary rignts — Mortgage of either 
rights before merger does not affect 
the other right after merger— 13 O. 
C. 35—33 Cal. 1212.— Points to be 
considered in deciding question of 
—11 0. C. 183-12 0. C. 97^^18 O. 
C. 35 — Doctrine of, 13 0. C. 35., 

Meaning Of. 

mah Jeth ada knr den ’^—16 
O. 0. 2m,-Ghaupal, 10 I. C- 186.— 
Court rajte of interest — 1 O. L. J. 
544.— Family arrangement— 17 0. C. 
m-Ghair Icuf-Vl 0\ C, 110..- 
Lagan Sarkari — 14 0. C. 41. — Nan* 
i!(jar— 22 1. C. 125,— Primogeniture, 
13 0. G. 316-18 0. C. 188.— 
dati.^S. D. 11 of 1912—29 I, 0. 653. 
--^keza milkiaty 11 0. C. 164 — Mar- 
ried women— 17 0. 0. 318 . — Maliky 
1 0. L. J. 470—12 0. C. 157-See 
also 3 0. C. 181, 


fain — S, C. 171— Antecedent debt — 
10 0. C. 360—14 0. C 
1 0. C. 124 . — Naslan bad naslan-^^^H 
0 C. 296. — Landed property-..19 O. 
C. 246 . — Aulad pisari aur aulad 
dukhtari — 6 O. C. 132. — Aidad*^^ 
0, L. J. 327-17 0. a 68.~-Brother 
-3 0. C. 120 -7 0.0.248.— 
di — 4 O. C. 71. — Sarpanch^lAS O. 
0. 94.— Intestate-r-l6 Gjil. . 556. — 
Viran — 14 0. C. 23. — LSia^ldrd, 4 
O. C. 24 — Lambardar — 5 0. G. 392. 
— 2 O. G. 2Sl,— Mahal — 4 
0. C. 365—13 0. C. l^o.—Mahrani 
Sahiba as applied to wife or wives 
-15 C. 725.— Price-7 O. C. 31—18 
0. C. 109-121. C. 413.- Heir.?- 8 O. 
C. 270 -Town-7 0. C. 74. 

Mesne Profits. 

Open to the High Court to direct 
an enquiry as to — 19 Cal. 159. — A 
person who had not l imself receiv- 
ed, not liable— Limitation— 10 Cal. 
785. — Assessment of — S. C. 25:^.— 
Separate suit for of the period for 
which mortgagor has failed to take 
account— 8 O. 0. 302—12 0. 0. 152 
— 10 1. C. 11 (13) — Separate suit 
for— C. 21, 124—2 O. C, 939—13 
O, C. 180-9 0. C. 224, 322-28 All. 
161.— Decree awarding possession of 
iftrmoveable property with, S. C, 
283 — Order for additional court fee 
on— Fee already paid to be taken 
into account— 1 0. C. 8.— Court fee 
on, accruing after institution of suit, 
6 O. C. 351— Court fee on appeal— 6 
O. C. 86. — Decree for, and costs, se- 
parate application, 30 I, C. 213. — 
Agreement as to determination of, 
in execution— 6 0. C. 275,— Claim 
by decree holder for, from the 
stitution of suit until deliverf of 
possession— S. ‘C. 286-6 O. C. 159. 
—Decree silent as to, S. C. 286—22 
Cal. 434—11 0. C. 235, — Interest on 
—Costs of f uneral— S. 0. 258.— Re- 
stitution of, to judgment-debtor— 8 
0. C. 254.— On specific and definite 
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i*wesr-16 Cal. 397.r-^e^nii 
ill a suit for less tban Bs. 500— liiipi* 
tation — Jurisdiction— 7 O. 0. 202. — 
Ses judicata — 9 0. C. 254.— Meaning 
of —Decree awarding, without men- 
tioning past orfutUJ^e— Actualreali- 
zation no test— Liability for sujna 
not reaUzed— Rate at which collec- 
tion chirgea may be allowed— 16 I. 
C. 806.’*-Decree for, 2 0. L. J, 393. 
— Exclusion ! entitling a member to 
— 16 0. 6. 129,— Separate application 
for execution of decree as to, 2 O. 
L. J. 327.— Suit for possession sub- 
sequent to suit for, 9 0. C. 322. — 
Due at the date of suit for posses- 
sion, 9 0. C. 224. 

See Guardian and O. XXXII — 
Limitation for suit by assignee from 
—18 O. C. 34-1 0. li, J. 747.— When 
exparte decree against minor can be 
set-aside, 19 0. C. 119.— Money ad- 
vanced to, for litigation purposes — 
10 0. C 38. — Grounds on which (com- 
promise can be set aside at the in- 
stance of — 6 O, C. 175—9 0. C. 219 
—34 Oal. 83-10 O. C. 321—14 I. C. 

0. 0. 247—11 1. C. 105.— 
Major defendant described in plaint 
as minor— Representation if profw 
-^32 I. C. 880.— Position of— 16 0. 
C. 68.— Interest of— 25 AH. 407—16 
0. C. 247.— Money advanced to a 
minor for his sister’s marriage— 
Change on family, property— 5 1. C. 
413.-.-Invalid decree against, on an 
alleged consent— Proof of authority 
to bind, bv con sent- 23 C«l. 934. — 
Personal liability of, for money bor- 
rowed for hiause by guardian -Limi- 
tation, 7 0. C, 46.— Bight of spit by, 
on. attaining majority!.®^ Alh 394.— 
Suit by, to avoid Settlement Court 
decree-r-Admission by Mvifehtar-— 
Batification, 4 O. 0. 31,— Notice not 
served upon miDQi* pi^ior to appoint- 
ment of guardian ad Ufem-^*S2 1. C. 
360«--rtProcedure when discovered 


that plaintiff was not, at the time of 
institution— 5 0. C. 355.— Wife, suit 
for custody of— S. C* 133.— To be 
allowed benefit of doubt— 16 0> C. 
261.— Wrongful admission of title 
against — 24 Cal. 853. — When bound 
by compromise entered into by his 
fath^j 18 0. C. 95.— Assent of — 2 
0. C. 19.— Application for review 
of judgment — 5 0 C. 316.— PJjea of 
minority— Burden of proof — S* C. 
265. — Decree without appointment 
of guardian ad litem, 5 O. C. 9. — 
Proper representation- 22 I. C, 923 
—11 0. C. 319—5 O. a 197—13 0. 
C. 1*23, 158, 247-10 0. C. 321.-Con- 
tract respecting estate of, 7 0. C. 
181—9 O. C. 97—10 0. C. 321—11 
O. C. 1 - 12 O. C. 146—10 O. C. 119 
—17 O. C. 2^4-15 O. C. 49-17 0. 
C. 52.— Mortgage by— 30 Cal. 639, — 
Registration did not extend the 
period of limitation against— 10 O. 
C. 38 — Not debarred from taking 
property, 18 O. C 115.— Dismissal 
of a suit upon a compromise entered 
into by the Court of Wards— S. C. 
199, 200, 233-4 O. C. 31-8 0. C. 
202.— Not entitled in the execution 
department to chal lenge the valiciity 
of decree, 7 0. C. 199. — Suit for pos- 
session of propert}^ mortgaged and 
sold d^ing minority of plaintiff— 
LiniitaMoii— 11 O. 0. 346—17 0. C. 
52—16 O. C. 119—15 0. C. Ill, 397. 
—Age oif-lOO. 0. 247-110. C. 
169-15 O. C. 153 —Not to be de- 
clared bankrupt or made party to a 
petition fpr insolvency— 16 *0. C. 
68.— 16 O, C. 206. — Suit brought by, 
for possession — Money borrowed for 
legal necessity — Charge— Form of 
decree to be passed in such cases — 
14 1. C. 14.— Suit instituted without 
next friend or guardian, 11 0. C, 
169.— Admission of mortgage debt 
after becoming major, 9 1. C, 56.— 
i^^gyeemerit on behali: of — 14 L C. 6.— 
Decree in favour of^ subject to pay- 
ment of debts, 11 0. C.^1.— Decree 
or order made against, 13 O. C. 158. 
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-—Suit by, to set aside a decree, 10 
0. C. 321. — Suit by, after attaining 
majority for possession of land sold 
by guardian, 17 O, C. 52.— Suit for 
redemption, 12 years after sale — 11 

O. C. 1. — Claifbiants to exproprietary 
rights, 2 O. L. J. 774. —To be allowed 
benefit of doubt in case of procedure 
— 16 0. C. 261. — Burden of proof— 

2 0. L J. 228.— See “ ComprQi^ise,’’ 
Majority,’’ Guardian,” 

Misjoinder. 

See Causes of Action— See 0. 1. R 
R. 1, 4, 9, 13 and O. II, R. R. 3, 6 C. 

P. G.-Of Parties— See 3 O. G. 215- 
Sup. O. 0. 18-1 O. C. 215-2 O. C. 
149—10 O. C. 33.— See Res judicata 
—9 O. a 339. 

i. Form of Mortgage and 

Burden of Proof. 

Proof of mortgage relied on by 
plaintiff — Admission of defendant, 

3 O. C. 173.— Of moveable property 
—1 O. C. 191-6 O. C. 230.-Mort- 
gage and sub-mortgage of prop< rty 
which subsequently became separate' 
property of mortgagor— 5 O, C. 
335, — Stit;ulation as to taking of 
poss^^on in Khali F asli J eth^i O. 
C 3#£.6 0. C. 223-9 0. Q. 144— 
-16 O.'C. 206-34 I. C. 184.— Mort- 
gage of land part of which subse- 
quently transferred by mortgagor 
to another— 5 O. C, 176 —Signed by 
str^mgerwith mortgagor’s authority 
— 6 O. C. 279. — Recital — Admission 
by mortgagor at registration when 
admissible in evidence against auc- 
tion-purchaser — ^21 I. C. 554.— A 
paramount title can not be drawn 
into controversy in an action 
brought upon a mortgage — 1 O. L. 
J. 261— See 5 O. C. 94.— Persons not 
m^e parly— ]p)ffect of decree— 5 I, 
G. 151.— Deposit of consideration 
with mortgagee— Suit for recotiBjfy 


of money— 8 0. G. 5-11 0. C. 2l7 
— 34 1. C. 387.— Proof of ancient 
mortgage — Entry in partition, re- 
cord, how far evidence of — 20 O. G. 
336. — Extinguishment of, on execu- 
tion of second mortgage, 12 O. C. 
285. 

2 , Construction. 

Of instruments of mortgage— 11 
Cal. 237 — 12 I. C. 352.— Anomalous 
mortgage — Interest, not a charge — 7 
O. G. 11 14 O. C. 106-6 O. C. 167 
-10 O.G. 218-16 O. C. 90—18 O. 
C. 10— (2 O. L. J. 165). — Operative 
words in a deed — General language 
—26 C^^l. 395.— Sale of benefit of 
mortgage — Immoveable property— 
S. C. 301.— Usufructuary mortgage 
— Personal covenant to pay— 10 O. 
C. 14.— Simple mortgage— Personal 
covenant to' pay implied, 16 O. C 
90.— Compromise in Settlement 
Court not amounting to mortgage 
— 10 O. G. 17. — Meaning of Ba mah 
Jeth ada kar rien— 16 O. C. 206. — 
Time whether essence of contract — 
4 0. L J 334-See also 5 O. C- 127 
-6 0. C. 223.— Mortgage by way of 
conditional sale — Test of personal 
liability-12 O. C. 275-16 0. C. 90, 
80 I. C. 224.— Mortgage or sale— In- 
tention of parties— 1 O. L. J. 703-— 
See Pre-emption.— Effect of cove- 
nant in 17 O. G. 313.— Of deed, com- 
pound^ interest, 10 O. C. 92.— Pos- 
session in default of payment, 11 0. 
C. 323—18 0. C. 10. 

Possession* 

See Account— 4 O. C. 171.— Suit 
for, by mortgagee — Declaration con- 
cerning mortgage money when pre- 
mature— 2 0. 0. 145.— 4 0. C, 171* 
— Mortgaged property sold twice in 
execution of decree on prior and 
subsequent mortgage— Purchasers 
--Suit for-7 O. a 243-29 All. 
339*— Decree for redemption on pay- 
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meat of a specific sum— Suit for 
possession on payment, S. C. 2S6 J 
0 c. 289—6 O. C. 239—8 0. C. 261 
—14 0. 0. 257 (263, 261). -Suit by 
mortgagee for — Limitation— 9 0. C. 
147-9 1. C, 1,038 (1,039)-16 0. 0. 
157.— Suit by mortgagee for, entitled 
to foreclosure also— 12 0 0. 21.— 
Purchaser at sale in execution of de- 
cree for sale to which puisne mort- 
gagee was not made party — Purcha- 
ser at sale in which prior mortgagee 
was not made party— 12 0. C. 133— 
13 0. C. 50, 62.— Mortgagee’s right 
to take possession— Possessory right 
unaffected by subsequent mortgage. 
—Right of usufructuary mortgagee 
to resist a suit for, by a puisne mort- 
gagee, 14 I. C. 735.— Suit for posses- 
sion not a suit for specific perfor- 
mance, 10 I. C. 190-10 0. 0. 218.- 
Failure to get actual, on account of 
mortgagor's fraud— Limitation -13 
O. C. 148. 

Sale. 

Mortgagee's righi to put up fo;sale 
any portion of mortgaged proper- 
ty— 6 0. C. 197,— Joint mortgage— 
3 0. 0. 8^— Limitation of suit for 
sale not effected by subsequent trans- 
action between mortgage and tbirdi 
person who pays off mortgage debt— 
17 0. C. 38.— Purchase of mortgagor’s 
right by mortgagee in execution of 
sale of third party— 7 0. C. 307, 
8 0. C, 327, 409.-7S'3Cond mortgagee 
must redeem before putting up for 
sale, 3 0. C- 251-27 I. C. 960.— 
Words rehn^^ ^^arhi^ mustagh- 
raqy' whether convey power of, 20 
1. 0. 87O-S0e S. 67 T.' P. Act.- 
Respective rights of auction pur- 
chasers at the two sales— 14 O. C. 89^ 
Hindu Law. 

Liability of members on mortgage 
executed by Karta--25 All. 407.— By 
Hindu widow-1 0. C. 30—23 Cal- 
766-4 0. C. 34 <'-26 Gal. -707— 
2 0. C. 209— Mortgage of joint 


family — Liability of son under de- 
cree obtained by mortgagee against 
father— 4 0 G 93. — Reversioner 
bound even though a portion of 
mortgage money was for legal ne- 
cessity— 16 0. C. 283. — See redemp- 
tion. — Money advanced to a minor 
for his sister’s marriage — Charge on 
land— 5 1. C. 413.— Mortgage of 
joint Hindu family property by one 
of femily members — 21 1. C. 581. 

Contribution. 

Doctrine of— Plea that at the time 
of, right of original creditor had be- 
come time-barred, 16 O. C. 285, 

Redemption. 

Suit by son, mortgage on which 
has been redeemed, 6 0. C. lOl, 14 
0. a 257.-Second suit for, S. C. 
132, 238—2 0. C. 139-3 0. C. 371-6 
O. a 367—8 O. C. 861-9 0. C. 7- 
14 0, C. 257. — Decree of Settlement 
Court declaring rights of parties, 
subsequent suit for— 10. C. 289—6 
0. C. 239 -8 0. C. 361-7 0. C. 259- 
38 I. C. 62G.— Subsequent mort- 
gagee's right of, 3 0. C. 254—4 0. C. 
SOO.— Fresh suit for, 33 I. C. 771.— 
No right within time— 5 0 C- 148. 
— Mortgage of joint property which 
became separate property of mort- 
gager, right of mortgagee t^^r-redee u 
sub-mortgage, 5 0. C- 335 0. C. 
233. — Deed in which no time for, 
fixed, 8 0. C. 233-18 0. C, 95-In. 
consist pleas taken, 4 0. C. 199.— 
Not allowed, 41 1. C. 171—20 1. C.'^l. 
—Declaration as to right of, limi- 
tation, 8 0. C. 303-10 I. C. 11,— 
Time of, stipulation as to season, 6 
0. 0. 223—9 0. C. 144-16 0. C. 206, 
—34 1. C. 184.— ^Under-proprietor's 
right of, on mortgage of superior 
right — 5 0. C. 335. — Mortgagor and 
mortgagee acquiring interest in pro- 
perty, 5 Cal. 898—10 0 C. 81 --21 1 
C. 251.— Right of person interested, in 
part, 4 0. C. 273-6 0. C. 223—279-. 
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9 O. a G3 ^10 O 0. 81—40 I. C. 381. 
—By one having no title to mort- 
gaged property, 4 0. 0. 320.— Plea 
that mortgage was 50 years old and 
irredeemable, S.C. 129. -Second mort- 
gagee bringing property to sale with- 
out offering to redeem first mort- 
gJige, 7 O. C. 330-27 I. C. 960.— 
Decree, profits after decree till pos- 
session— 19 0. C. 161,— Courts pow- 
er to allow, irrespective of unreason- 
able terms 17 O, C. 313— 'J 5 T. C. 
912—16 O. C. 267.-Not allowed 
by assignee of mortgagor in a suit 
for possession by mortgagee, 10 
I C. 190. — Without payment of 
deed of further charge, 17 O. C. 388. 
—Absence of stipulation restraining, 
before certain period, 170. 0. 218 — 
Deed of further chitvge, position of 
purchaser of one of mortgaged pro- 
perties, 3 O. L. J. 402.— See : ‘‘ Con- 
solidation of inorgag^ and ‘‘ clog ’ 
Interest not demandiible in addition 
to usufruct 0. P J. 211. -Mortgage 
money being paid up from surplus 
profits, 13 0. C. 128.— Mortgage by 
grove.holder, Zamindar^s right of, 12 
0. C. 201 -Deficiency ih the profits by 
virtue of decree passed in favour of 
third person 18 I. C. 407.— Of whole 
against the will of— 10 O. C. 81, 193 
—2 O. C. 344-4 0. C, 199.— Right of 
when mortgagee sues for possession 
—18 O, C. 105. — After time fixed 
without extension of time -14 O. C. 
10-1 O. L. J. 433-19 O. C. 30.— 
Release by one of several heirs bf 
mortgagee, 18 0. C. 154.— Personal 
covenant not to redeem before satis- 
faction of subsequent moHgage, 17 
O. C. 303. — 4ccount,^ ’maintenance 
paid by mortgagee, 11 0. C. 126,— 
Old mortgage, prdof, admission, 11 
0. 0 285. — Amount payable, l2 0. 
C. 133—13 0, 0. 62.— Terms of, 9 0. 
C. 877. — Out of Court account, 18 
O. 0. 30.— Assignment of mortgage, 
wliat amount mortgagor shbuld pay, 
4 0. G. 210,— Subsequent euit by 


1 puisne mortgagee foV, adjustment 
j Sf acbouht— 19 T). 0. 39.— Right to 
be exercised at any time before 
order absolute— 19 0. C. 30.— Impro- 
bability of— 16 O.C. 9-- 15 0. C. 285. 
E^ect of {a) on original mortgage, 
right 6f sub-mOrtgagee, 8 0. C. 140, 
12 0. 0. 260—18 I. 0. 889.— (6) on 
lenses granted by, 14 O. C. 204. — 
(c) as to improvements, 9 0. Q. 18. 
—Suit for by vendee, ambUnt re- 
turned by mortgagee to mortgagor 
—19 0. C. 12.— Duty of Court, rec- 
tification of error ih judgment— 12 
I. C. 66. — Valuation of suit, S. C. 2^)7 
—6 O. C. 130.— Question as to cor- 
rect amount when to arise, 4 0. 171. 
—flight of puisne mortgagee^lO 0. C. 
193— Right of usufructuary mort- 
gage— l8 O.C, 280.— Right of vendee, 
lOO. C. 145.-Origin»l mortgage deed 
or copy not produced, existence of 
mortgage admitted, terms not prov- 
ed, 1 0. L.J. 442 -.10 I. a 7.— Dis. 
charge of portion of mortgaged 
property by proportionate mortgage 
money, arrangement io hand over 
property other than mortgaged for 
payment of mortgage money when 
unregistered, 10 1. C. 196. — Suit not 
I bared on the ground that Settlement 
Officer had expunged mortgagor’s 
name from Khewat-^d 1. C. 431-^ 

1 8 O.'C. 33— Payment of money not 
I chatrge'd on property, 18 I. C. 461. — 
j Proof in such suit, 18 T. C. 229.— 

1 Person inheriting part of mortgaged 
property cm not -redeem more than 
his share against will of mortgaged 
also acquiring part of the same, 21 
I, 0. 251-10^0. 0. 261.— Add fore, 
closure right whether co-extensive, 
27 1. C. 581 -.17 0. 0. 313.— Alterna- 
tive reliefs, fresh suit for, 27 I. 0. 
575.— Zamindari right, mortgage by 

grove-holder— 12 0. C. 197, 201 ;— 
16 0, 0. 841-1 0. L. J. 86.- Whether 
can be allowed, 4 0. L. J. 365—17 0. 
C. 313."-See SS. 60, 95 T. P. Act.— 
Ad^ierse pbssd^sibu over right of 
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equity of, 17 O. C. 294.— Of molt- 
gkge of 1636, time of 18, O. C. 95. 

Foreclosure. 

Regulation XVII of 1806— Service 
of copy of petition and of Parwana 
in the manner provided, essential, 11 
Oal. in.— Suit for—Foreclosure of 
father's interest having been absolute, 

7 O* C. 137. — ^Pre-emption— Limi- | 
tation — Costs of foreclosure suit— ! 

8 O. 0. 184— 7 0. C. 8—1 0. L J. | 
470 — 2 O. L. J. 109. — Commence- 
ment of proceedings before Act IV 
of 1882 came into force. — Forum of 
decree— S. C« 85.— Right to sue for \ 
—Limitation — 16 0. C. 157—9 O. C. ' 
147-9 1. C. 1038 (1039). -Decree 
for foreclosure against auction pur* 
chiiaer— whether Court gives war- 
ranty of title in execution sales— 1 
0. L. J. 60.— Decree preliminary and 
final— Mortgagor’s right to deposit 
after 27 years before order absolute 
—Adverse possession — 1 0. L. J. 433 
—1 0. C. 91—8 0. .C. 33—14 0. C. 
10.— Decree for, 11 0. C* 20.— Effect 
of, when puisne mortgagee no party 
—10 O. C. 350. 

Interest. 

Inanainolous mortgage, 7 O. C. ll. 
—14 0. C. 106.— Onerous, duty of 
Court, 40 I. C. 369. — Not to cease on 
part payment, 6 0. C. 135.— Pay- 
ment of, after date fixed by decree, 

3 0. C. 129. — Obligation of mort. i 
gager to pay on mortg» gee's taking 
possession, 6 0. C. 286.— Compound, 

4 0. C. 347-10 0. C. 69, 92-38 I. 0. j 
537— 110. C 307—2 0. L. J. 402.— ; 
Court’s power to vary rate of.— 19 ' 
0. C. 159—16 0. C. 267.— Continues ! 
to run after period fixed --34 I. C. i 
Y45. — For period of ouster, 4 0. L. 
J. 348.-Paid out of profits, 17 O. C. 
218. — When usufructuary mortgagee 
does not lake possession of property, 
—9 0. C. 144—10 0. C. 29—11 0. C. 
323--16 0. C. 56—18 0. C. 105.— See 
18 0» 0. 10,— Arrears of unpaid 


when to be paid, 10 O. C. 29.— 
Equitable, sale of liable to pre- 
emption, 10 O. C. 273. 

Certificate. 

Effect of, as evidence — Endorse- 
ment by Registering officer on deed, 
of statement made by mortgagor — 
23Cal. 483. 

Mortgage of Occupancy 
Qoldiug. 

See O. R. Act S. 5. 

Mortgagee. 

Prior, to question validity of sub- 
sequent mortgage — 2 0. L J. 480— 
Prior and puisne— 10 0. C. 145.— 
Puisne— 10 O.'.C. 356, 193, 145.— 12- 
O. C. 133-2 0. L. J. 480, 488—18 
0. C. 347-p I. C. 174—21 I. C. 554. 
— Redemption from hona -fide pur- 
chaser from— 9 O. C. 373 Relief 

about surplus amount in the hands 
of— 13 0. C. 32.— Report by, of 
transfer S. D. 2 of ‘1911.— (Jsufruc* 
tu ary, suit for possession— Default 
of, in making redemption of prior 
—18 0. C. 280.— Failure to perform 
his part of contract— 11 0. C. 89 — 
19 (). C. 328.— Effect on mortgagor's 
dealings with property after date of 
mortgage— 15 0. C. 239.— Suit for 
possession by, entitled to foreclosure 
also-^12 0. C. 21.— Deed invalid 

— Suit for money— 13 O. C. 155 

Right as to substituted security can 
not be defeated by plea of hona -fide 
purchase without notice — 1 O. L. J. 
175, — Liabilities of second mortgage 
when no party to suit for redemption 
of prior mortgage by mortgagor— 4 
0. 0.100.— Claim for excess rev- 
enue paid by —40 1. C.^02.— Claim by, 
to retain possession of re.sjt of secur- 
ity, after expiry of term in order to 
realize deficiency of mortgage money 
— S. G, 304. — Rights of, to sue for 
possession against purchaser of .part 
of mortgaged property— 18 0. C? 
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369.— Reduction of, security by acts 
beyond mortgagpr's control— Acqui- 
esceac(> of— 24: All. 521. — Mortgage 
simple in its inception but convert- 
ible into usufructuary— Right of 
mor^agee toisue for mortgage money 
— E^ct of breach of condition — 
Waiver— 0 O. C. 167—18 I. C 286. 
— Power of to grant pattas—Fower 
to grant perpetual lease — 3 0. C. 105 
—Duty of— 42 I. C. 66.— Suit for 
mortgage debt against mortgagor’s 
holdings, mortgaged property under 
lease— 6 0. G. 18 —Transfer of mor- 
tgagee’s rights to a third party— 
.Spt^gagee’s right to question valid- 
Hpf— 6 0. C 362 - 7 0. C. 181—14 
I, C. 29.— Suit for possession— Lim- 
itation— 9 0. C. 147—9 I. C. 1,038 
(1,039)— 16 0. C. 157—20 I. C. 465. 
—Effect of transfer of right— Com- 
promise binding on mortgagee’s heirs 
— 20 I. C. 61. — Right to put up for 
sale any fiortion of mortgaged pro- 
perty— 6 0. C. 197.— Suit for fore 
closure and suit for mortgage money 
are not suits founded on the same 
cause of action— Liraitatibn— 40. C. 
293.— Payment of prior mortgage by 
subsequent encumbrancers as against 
intermediate charge.— 3 0. C. 254.— 
Failure to get actual physical pos- 
session on account of mortgagor’s 
fraud— Suit by mortgagee— Limita- 
tion, S. C. 280-13 O. C. 148-9 0. 
C.144-16 0. C. 29, 56—11 O.lC. 323 
d verse po3sessioQ«-^l2 0. C. 45. 
ight to enforce his mortgage of 
an undivided share —Share or cash 
allotment in lieu of share, to bo fol- 
lowed— 16 0. 0. 161.— Bound to pay 
money paid for redemption of prior 
mortgage— 10 I. C. 90.— Suit to re- 
cover mortgage money not a suit for 
specific performance— 10 0. C. 69.— 
^it for possession in default of pay- 
ment of interest — 10 0. C. 218—10 
I. C. 190 (192)— 15 0. C. 239.-5 0. 
C. 118-30 I. C. 258, 289 --Default 
in payment of instalment— 8 0, C. 


286.— Effect of payment toons of 
joint mortg^ees— 14 0. C. 45-^18 
0. 0* 154.— Effect of accepting deed 
of further charge from some of the 
mortgagors— 11 0. C. 73. — Mort- 
gage by way of conditional sale— 
Mortgage consideration not capable 
of being enforced when deed execute 
ed— 20 I. C. 47. — Puisne mortgagee 
not made party to previous suit on 
prior and subsequent mortgages— 
18 0. C. 347-21 I. C. 654.— Prior 
and subsequent— Prior mortgagee’s 
suit decreed— Mortgaged property 
sold and purchased in part by prior 
mortgagee— Suit by subseque/it 
mortgagee — Redemption piecemeal 
and partial— 2 0. L. J. 73.— A suit 
for possession and account by lessee 
against mortgagee treated as suit for 
redemption — 4 0. C. 257.— Holding 
a single decree on two mortgages — 
Right to appaopriate— 11 O. C. 377. 
— Prior mortgagee to question valid- 
ity of subsequent mortgagee— 2 0. 
L. J. 140, 73— Arrangement between 
mortgagee and purchaser of portion 
of equity of redemption— Extin- 
guishment of mortgage— Limitation 
—32 1. C- 729.— Uption— waiver — 
commencement of limitation — 20 O. 
C. 132.— Payment of portion of con- 
sideration money — Suit for posses- 
sion — Limitation— 18 O. C. 280. — 
Enhanced land revenue paid by — 4 
O. L. J. 148. — Application to send 
notice to, to withdraw mortgag( 
money — 14 0/ C. 10,— Permanent 
lease in favour of— 11 0. C. 89.— 
Prior right of to compel puisne t( 
redeem-10 0 . C. 193, 366, 13 0 . 
C. 50. 

Mortgagor. 

Mortgagee unable to obtain posses- 
sion and consequently failing to re- 
coup moneyodvanced— Suit by mort- 
gagor on expiry of term to recover 
possession— 25 All. 115— Under- 
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fcAking by, to pay on a later security 
along with money due on earlier 
security— .16 O. C. 267 — Purchase 
by mortgagee of half share of mort- 
gaged property subject to entire 
mortgage debt— Purchase of equity 
of redemption by mortgagee at a sale 
in execution of money decree— Mort- 
gagor’s suit for possession — 4 O. C. 
341-— Id 0. C. 280,— Suit by, to re- 
cover surplus collection — Limitation 
—4 O. 0. 855-18 O. C. 30.— Com- 
mission agrepd to be paid to mort- 
gagee* -Mori gagor’s liability— 30 I. 
C, 323.— Mortgagor in possession, 
power to grant perpetual Ica^e — 30 
I. C. 258.— Personal liability pf— 
Transfer by way of sale— Promise 
as to payment of money within fixed 
period- 30 I. C. 224. — Hypotheca- 
tion of some more property to safe- 
guard mortgagee's interest— Posses- 
sion taken by mortgagee — Mortgagor 
entitled to get back possession of 
hypothecated property on satisfying 
the contingency— 20 I. C. 648. — 
Mortgagee, right of —Splitting up of 
the mortgaged property with the 
consent of all the parties — Loss of 
rights in execution of a decree based 
on a prior mortgage— 10 I. C. 15, — 
Mortgagor in redemption suit to pay 
principal and interest and not the 
price paid for the assignment— 4 
O. C. 210. — Right to redeem before 
delivery of possession— 18 0. C. 105. 
— Personal covenant not to redeem, 
Subsequent transferee not hound— 
17 0. C. 303.— Right of, to pay 
amount due under decreenm, limita- 
tion— 17 0. C. 347-19 0. C. 30- 
Dealings between mortgagor and 
mortgagee made after plaintiff's pur- 
chase— 19 0. C. 12, 

Submortgage* 

Sub-mortgagee’s right to sale of 
his mortgagor’s interest as well as 
that of his mortgagor— 9 O. C. 233 
—12 0. C. 260-18 I. a 389.— Sub< 


mortgagee necessary party, 5 O. C* 
335 — 9 O. C. 233 — By unregistered 
deed with possession— Right of, 38 
I. C. 465— See also 7 0. C. 330—2 
O. L. J. 73. 

Marshalling. 

Question as to, not raised— 32 I. 
C. 715. 

Limitation. 

See Alt. 132 and 65, 80,105.— Limi- 
tation of a suit for sale not affected 
by subsequent transaction between 
mortgagee and 3r(^ person— 17 0 . 0 . 
60. — Right to sue, having became 
barred— 16 0. C. 157. 

Motor Vehicles Act (II of 
S. 13. 

Meaning of “ employs ” — 17 0. C. 
311. 

Muafi. 

See Resumption. — Distinction be- 
tween Gmara and, 20 0. C* 37. 

Municipal. 

Election, contesting validity of — 
16 O. C. 36. — Limits, rules relating 
to villages included within, 18 O. C. 
l38.-»^ee D. P. Municipalities. Act 
(I of 1900.) 

Mutation Act (I of 1900). 

Oudh TaZwga— Law of primoge- 
niture— History of estate— Will of 
doubtful validity — Stranger— Male 
collateral, 29 I. C. 651,— Compro- 
mise in, proceedings— Registration 

—Statement — Evidence Claim 

withdrawn— Estoppel— Declaratory 
suit, 26 I. 0.34— No suit in Civil 
Court for— S. C. 46.— Effect of mu- 
tation of names, S. C. 204, 226.— Of 
names or transfer of poss^ion not 
sufficient where law r^uires regii^ 





tered deed— 11 O. C. 501.— Posses- 
sion with Receiver —Title to posses- 
sion — Duty of Revenue Court— 34 1. 
C. 406,— Jipplicatioji for, only per- 
sons obtaining possession, S. D, 4 
of 1909.— Civil Court decree, a good 
ground for-~S. D. 16 of 1912.— Heirs 
of deceased proprietor not in pos- 
session when entitled to— 1 0. D. J. 
452.— Vendor in possession and dis- 
puting vendee’s claim to, 1 O. L. J. 
684.— Ileal purchaser not entitled on 
Binamidar^s death, 1 O. L. J. 452 — 
Petition of compromise relied on as 
family arran^ment— 18 0. C. 51— 
25 I. 0. 34.— Unregistered compro- 
mise deed filed in — 2 O. L. J. 67. — 
Of names — 11 O. C. 301. — Effect of 
decision of Civil Court— S. D. 18 of 
1912. — Statements in, not amounting 
to abandonment of legal rights, 12 
O. C. 288. 

Nankar. 

A heritable estate — 1 0. C, 157, — 
(Cash) an und^'proprietary right 
— Charge on Zamindari rights — 1 0. 
a 163-33 I. 0. 461-7 0. C. 108.— 
Cash does not necessarily give right 
to possession as under- proprietor — 
12 O. C. 123—2 0. L. J. 359. -Mort- 
gage of, rights. — Mortgagee’s right 
to enforce payment against Tcduh- 
rfar— 15 O. C. 09 — Liability of es- 
tat6 to pay -13 I. C. 629.— Meaning 
of— 22 I. C. 125.— Right to cash-rr 
Priim fam case pf under-Moprie- 
tary rights to be established— 1 O. 
L. J. |723,— Money chaiwd upon 
immovable praperty—^lS ^ 0. 49, 
—Auction par^aser of 
r%ht8— Title when complete— 3 O* 
L. J. 436.— Effect of postscript 
signed by Settlement making 

mnkar payable from certain villages 
—33 1. C. 461— >14 O. C‘ 196.— .Charge 
upon village— 18 O* C* 380. 

Xiand in Oudh. suit for ooseeefion 


—7 O. 0. 65.— Land' decreed in 
favour of— 9 0. C. 219 — Land, 
whether constitutes a mohal^lO 0, 
C. 257. 

Nazrana. 

See 8 0. C. 200. 

Negotiable Instrument Act 
(XXVI of 1881). 

S. 4. 

Admission of document insuifi- 
ceintly stamped— Promissory note— 
4 0. C. 318. 

SS. 14, 46, 48. 

Transfer of interest in Govern- 
ment Promissory Notes, 9 O. C. 174. 

S. 27, 

Partnership— Partner’s power to 
bind co-partner— Authority to draw 
Hundi— S. C. 255. 

SS. 32, 37. 

Bill of exchange— Holder and ac- 
ceptor — Contract to treat the ac- 
ceptor as surety — 13 O. C- ^06. 

SS. 46,48. 

Government Promissory Notes, 
transfer of interest in, 9 0. C. 174. 

S. 79. 

Suit on promissory note, 17 J. C. 


8. 118. 

PresjumPl^ion^- ■^Consideration — 
Burden of proof— 5 0. C. 307. 

Non-forfeiture of rights by 

loss .of Caste Act (XXI of 

1851), 

In force in Qndh eiiice 1850— S. 
0, 171. 
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Notice. 

Attestation of deed* whether notice 
of its contents, 15 O. C. 67—1 O. L. 
J. 225. — Counsel given, of adjourned 
hearing— Notice sufficient though 
counsel had no instruction— 1 O L. 
J. 561 — Bonafide transferee without, 
1 O/L. J. 1T5-43— 14 O. C. 205-11 
b, C. 206.-, Requirements of valid, 
10 O. C. 179. — Of a mortgage, pur- 
chaser <st property only with -15 0, 
C. 211 — Of ejectment — S. D. 1 of 
1909— S. D. 15 of 1910-14 O. C. 
196-S. D. 11 of 1914—12 O. C.^ 15 
-S. D. 18 of 1910-S. D. 17 of 1910. 
—Of sub-mortgage— 12 0. C. 260. — 
Legality for injunction without, 11 
0. 0. 151* “To parties of filing 
award, 15 0. C. 295. 

N. W. P. aod Oadli Muni- 
cipalities Act (I of 1900). 

SS. 86, 88 

Jurisdiction of Civil Courts to 
interfere with actions of Municipal 
Board-12 0. C. 191. 

SS. 88, 147, 152. 

Removal of building -Right of 
accused to challenge validity of or- 
der-9 0. 0. 29. 

8. 118. 

See S. 188 Penal Code— 18 0. C. 
70. 

S. 147. 

Building erected without sanction 
— second prosecution, 8 0. C, 249. 

S. 168. 

Conviction on failure to comply 
with order, 11 0. 0. 121. 

S. 187 (2). 

Meaning of ‘‘ Competent Court 
ABEeal'— 16 0. C. 36. 


N. W. P. and Ottdh Act (XX 
of 1890). 

S. 40 and 54. 

Appeal— S. C. 187, 193, 211, 293 
-13 0, C. 152 (154) -1 O. G. 160— 
S. C. 249 — S. 0. 220 — Memorandum 
of appeal is not application for revi- 
sion, R. A. R. 61, 66. 

N. W. P. and Oudh Land 
Keveuue Act. 

See Land Revenue Act. 

Oath. 

Procedure in a suit where one 
party offers to abide by the oath of 
the other — 8 0. C. 11.— Competency 
to testify but inability to understand, 
10 O. C. 33X.— Examination of child 
— S. C. 242.— Agreement — Form and 
place of— 10 I. C. 260,— Resilement 
to abide by oath of opposite party— 
19 0 C. 161. 

Objection. 

As to right to sue as sole plaintiff, 
not by interested, but by uii-interest- 
ed defendant— 22 1. Q, 129—14 0. C. 
170.— Filing of — limitation, 16 O. 
C. 374. — Preliminary, 16 O. C. 245. 
— As to remand order, 9 b. C. 80. 
— As to want of notice, 10 O. C. 
49.— By accused, want of, 18 0. C. 
337.— By judgment debtor that the 
auction putchaser had taken posses- 
sion of property to which he was 
not entitled— 14 O. 0. 70.— By Ta^ 
in a partition proceeding bie- 
tween under- proprietors, 11 O. C, 
252.— lo bar of jurisdiction, effect 
of failure to raise, 18 0. C. 80.— 
In Civil Court which could not be 
raised in Revenue Court, 201. 0. 

10 0. 0- 363. —By respondent 
against a party not appellant in the 
appeal, 11 0. C. 93-16 O 0 213,— 
Relating to title raised in partition 
proceeding, 17 0, C, 224.— See ap- 
peal.^’ 
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Obstructed. 

And unobstructed heritage — 2 O. 
L. J. 502. 

Opium Act (1 of 1878) 

S. 9. 

Unlawful possession of opium, by 
member of joint family-^ourden of 
proof--2 0. C. 100-.S. C. 161.— 
Possession of opium in contravention 
of Excise Law— Guilty possession— 
Presumption — S. C. 236. — Sale of" 
opium by servant of licensee, S. C. 
285.— Opium found in accused’s 
house, during his absence, 1 O. L. 
J. 141. 

Oral. 

Agreement converting mortgage 
by conditional sale into usufructuary 
mortgage — 14 O. C. 321.— Agree- 
ment to execute lease for 7 years— 9 

0. C. 296.— Award, eiffect of — 17 O. 
C. 108.— Evidence, admissibility of 
—2 0. L. J. 97-10 0. C. 185, 213 - 
18 O. C. 122.— Evidence conflicting, 
principle of decision in case of— 14 

1. C. 99. 

Order. 

Successor in office not to go be- 
hind order passed by his predecessor 
— 1 O. L. J. 682.— Error in— 16 I. 
0. 830.— Power of Court to set aside 
its own, 2 0. J. 216 -.Suspension 
of application by, 17 C. 169.— 
tWithdrawal of application before 
passing of— 10 0. C. 141.— See S. 87 
iT. P. Act— 10 O. C. 354.— Absolute, 
time to begin from— 11 0. C. 267. — 
Admitting review, appeal against— 
12 0. C. 151.— Affirming decision of 
Court below- 13 0. C. 59. — Confirm- 
ing partition, appeal— S. D. 10 of 
1912.— Dismissing suit for failure 
of payirfent— 1 O. L. J. 191—17 O. 
C. 14.— Enforcing private award, 
appeal— 12 0. C. 40— For costs ~13 
0. ft. 66.— For further enquiry, 11 
0. C. 261.— -Of reference, 16 0. C. 
288-2 O. L. J. 495. 


Oudb Civil Courts Act (of 

1871). ' 

Declaration of legitimacy — 2 O. 
C. 67.— Fyzabad Settlement Courts 
—Suit for land— Jurisdiction, S. C. 
39. 

Oudb Civil Courts Act (XII 1 
of 1879). 

Maintenance— Grant— S. C, 237. 
—Appeal— 1 O. C. 160—4 O. C. 265. 
— Mortgage — Suit for redemption — 
Value of— Jurisdiction — Appeal— S. 
C. '267—6 O. C. 130. — Jurisdiction of 
a -Subordinate J udge empowered to 
try appeals— 7 0. C. 321.— Transfer 
of appeals by District Judge to 
Subordinate Judge — 6 O. C. 104.— 
See S. 52 to 53 Land Revenue Act 
(Oudh ) . — Mortgage of 1852 whether 
redeemable. — Mortgage executed 
without authority can not extinguish 
prior mortgage— Proof in redemp- 
tion suit, 18 L C. 229-11 0. C. 285. 
—Appeal— S. C. 211.— 1 O. C. 160. 
—See “ Costs.”— Mistakes or irregu- 
larities of Court— Presumption, S. 
C. 54-2 O. C. 133-4 O. C. 372.— 
Second appeal— S. C. 265- Appeal 
heard by a Codrt not property con- 
stituted, 24 All. 13. 

(1891). 

S. (8). 

Valuation of appeal — Cross appeal 
involving indirectly claim upwards 
of Rs. 10,000— appeal triable by two 
judges— 3 O. C. 96.— Application for 
leave to appeal as pauper — Whether 
single Judge can near -application, 
3 O. L. J. 694. 

\ 

Oudh Civil Digest (191S). 

B. 24 -Plaint or application, ad- 
mission of— Presentation of plaint 
or application, date of, not coincid- 
ing with that ^ on which court fee 
labels are purchased— Duty of Mun^ 
sarimr^n 0. 0. 148.— B* 573— Sig- 
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nat^jre of general agent to be accept- 
ed as signature of person entitled to 
receive money—- 25 I. C. 608.— Para. 
272— See Co-operative Societies Act 
(II of 1912)— 4 0. L. J. 588-R. 9, 
para, 272— Assessment of pleader’s 
fee, 17 0. 0. 284. — Vol ly chapter 
VII— proof of custom, 2 O. L. J. 
607,— Rule 8.-9 0. C. 65. 

Oudh Estate Act (I. of 1869). 

S. 2. ^ 

Transfer means alienation inter 
vivos -See U. P. Act III of 1910 
Constructive trust, 8 Cal. 769.— Hindu 
law joint family, 14 Cal. 493— Legal 
construction of will, 10 Cal. 482 
Mortgage before confirmation — 
Right to sub-settlement— 0. P. J. 

Res judicata . — 11 Cal- 186 — 
Specific Relief Act S. 42 — 7 0. C. 
239, — Documents executed by Indian 
ladies, interpretation of— Appoint- 
ment of heir to Taluqdari estate by 
Hindu widow— 2 O. C. 372.— Estate 
of a Sanad holding Taluqdar— Lineal 
primogeniture by custom— award of 
a body of Taluqdar within S. 33 of 
Act 1 of 1869 — Withdrawal of a 
voluntary admission— 26 Cal. 81. — 
Government letter of 10th October 
1859— Trustee— 14 M. I. A. 112.— 
List I and It — Presumption of Ta- 
luqdari estate being held in trust for 
joint family— Taluqdar! sanad in 
favour of single member— 4 0. C. 
214.— Mortgagee— Under-proprietary 
rights — Sub-settlement— Ira?^7<;ana— 
4 Cal. 839. — Not construed as retro- 
spective— O. P. J. 148—7 O. C. *254 
—8 O. C. 45—9 0. C. 83.— Settlement 
of estates— ^Second Summary Settle- 
ment 1858 —Effect of the Confisca- 
tion-Right of the Government— 26 
Cal. 879.— Succession to a Taluqdari 
Effect of declartionas to who should 
be his heir— 27 Cal. 344.— Taluqa 
descending to a single heir — ascer- 
tainment of that single heir distin- 
guished from the i:ule of primogeni- 


ture— 20 Cal. 649 —Will executed be- 
fore —4 O. C. 408. — Will of a Ta- 
luqdar— Rule of succession in a 
family to impartible estate — Primo- 
geniture— 10 Cal 792.— -Transfer 
includes mortgage— 1 0. C. Sup. 36. 
— Rule as to construction of docu- 
ment— 10 O. C. 792—18 Cal. 1.— 
‘‘Registered’’— Rules as to construc- 
tion of document, See Act. VIII of 
1871 -IQ Cal. 976— Legatee— 26 A 
393, 27 A 634 are no longer in force, 
—Replies received operate as Ta- 
luqdar’s wills. — Instrument partly 
testamentary — 11 0. C. 102.— Signa- 
ture of executant affixed for him — 
G 0. C. 279.— List No. II. — Construc- 
tion of deed— 0. P. J, 441. — Grantee 
—No special grant to be proved— 1 
O. C. Sup. 36, 44.— Heir— Person 
succeeding before Act 1 of 1869 — 7 
O.C. 248, 254. 

S. 3. 

Whether S. 3 of the Crown Grant 
Act has the effect of reviving the 
Sanad-’S 0. C. 94—40 I, C. 555.— 
Meaning of Taluqdar— 9 I. C. 83.— 
20 I. C. 73. — What is Taluqdari 
estate— 1 0. C- Sup. 36— R, and J. 
77.— New Sanad— % O. C.— 317 — 
14 0. C. 327-30 1, 0.234— Whether 
provision in the Sanad apply to 
other properties— 11 O. C 256— Dist. 
—16 0. C. 291-9 I. C. 76.— Trusts 
not effected— 14 M.'/I. A. 112— R. 
and J. 32.— 4 O. C. Sup. 21 — Mean- 
ing of ‘ estate ’ — 16 O. C. 216,— 
Estate ordinarily devolving upon a 
single heir— 4 0. C. 214.— Land held 
by Taluqdar subject to the custom 
of Dhardhura — 9 0 C. 129.— Settle- 
ment as Mustajir — Sup. 0. C. 24.— 
Right of members of joint Hindu 
family in taluqdari estates— 3 Cal, 
645—8 Cal.769-14 Cal. 493-17 Cal. 
311, 444. — Object and effect of sura* 
mary settlement— 14 M. 1. A. 112.— 
Settlement as farmer and uofyas 
proprietor— 1 0. C. Sup. 36.— Sa^le- 
ment made within time limit— 
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executed afterwards, 35 A. 391 
—Date of the making of Summary 
Settlement— 16 0. C. 216. Per- 
manent heritable and transferable 
right/'— 19 0. C. 290. 

S. 6. 

Clause ( & ) appl ies on ly to such mort- 
gages as were common before the 
annexation of Oudh— 8 O. C. 233, 
238—18 0. 0. 95.— Redemption- 
Burden of proof — Admission — U 
0, C. 285-18 O. C. 95.— Burden of 
proving that mortgage was redeem - 
able-11 0. C. 285-18 O. C. 95.— 
Burden of proof— 2 0. L. J. 228. 

SS. 8 and 9. 

Construction of S. 8— 26A 119 — 
Taluqdar or grantee holding as 
trustee — ^20 £. A. 879 or as manager 
of joint family — 22 1. C. 12*2.— Mean- 
ing of— 10 C. W. N 1010 — Applicabil- 
ityof ruleof — 20 Cal. 649. — List No. 
6. — Construction of award and relin- 
quishment — 22 r, C. 129,— Succession 
to Taluqdar’s estate not held under 
Entry of taluqdar's name in 
lists, prepared after his death — Mo- 
ha medan Law — 70, C. 254—8 O. G. 45 
-9I.C. 83 (93) -26 All. 393. -Joint 
family— Entry in the name of only 
one of two brothers — 22 I. C, 1 29 
See 14 0. C. l70,wMeaning of pri- 
mogeniture “ Gaddinashhd — 
8 I. C. 422—18 0. C. 188. — Relevancy 
of custom appertaining to a Taluq- 
dar with reference to no taluqdari 
property— Difference between local 
custom aud family usage— 16 0. 0. 
290.— See S. 22.— 13 0. C. 316 — 
Lists Nos. 2j 3.— The word ‘‘ ordin- 
arily ” in list No. 2— explained— 16 
0. a 210—19 0. 0. 290.— Gift-de- 
livery of possession — 4A and A, L. 
R. 601 —Construction of document 
—14 0, C. 133.-r-Presumption of 
primogeniture to alienee— 32 I. 0. 
M6-16 0. C. 277, 


S. 10. 

Application of presumption to 
non- taluqdari property — 16 0. 0. 
290. — Acquisitions made by Taluq- 
dar, incorporation in original estate 
—Custom of impartibility — Date of 
making of Summary Settlement — 16 

0. C. 216. — Not affecting rights vest- 
ed before Act— 26 All ll9, — Con- 
struction of section— 25 All. 476.— 
Applicability of primogeniture Sa- 
nad — Meaning of ‘‘ successor '' — 40 

1. C. 469.— See 19 0. C. 290, 

S. 11. 

Minor — No ratification of transac- 
tion which had no legal existence— 
11 0. C. 1.-17 0. C. 294.— Power of 
Hindu daughter to transfer or be- 
queath— 25 All. 276.— Power of 
transfer not controlled by Moha- 
medan Law — 2 0. C. 244. — Scope of 
—10 Cal. 792. — Rule of election not 
applicable to will of taluqdar — S. C. 
222.— Significance of— 25 All. 476.— 
Reply to Government enquiry re- 
garding devolution of estate— 20 L 
C. 429. 

S. 12. 

Section applicable to gifts inter 
vhws as well as bequests — 2 0. C. 
244. 

SS. 13 and 13A. 

Object of-8 0. C. 45.— Would 
have succeeded "—Explained — 7 O. 
C. 248. — Suit to set aside will of a 
Taluqdar — Limitation— S. C. 222. — 
Persons named in classes 1 and 2 
can or can not take an estate under 
an oral transfer— 5 0. C. 345 —9 0. 
C. 113-13 0. C. 172.-Interpreta- 
tionof ‘‘ intestate " — 16 C. 550—0. P 
J. 576.— Meaning of ‘‘interest ”—10 
C. 482, 976-R. and J. 246, 260-15 C. 
725.— Plaintiffs light tomaintenanqe 
would not bring the will within the 
exemption— S. C, 198 — Construotiop 
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of— S. C. 222.— Not retrospective — 
0. P. J. 148-7 O. C. 254-8 0. C. 
45 — 9 0. C. 83. — Gift— Registration 
—10 C. 482— R. and J. 246.— Regis- 
tration of wills, 25 All. 121. — place 
and mode of registration— 16 Cal. 
468. — Validity of oral gifts— 13 O. 
C. 172.— Gift in favour of wife, 9 
O. C. 113 — WilI-0. P. J. 430, 449, 
544— Will, codicil executed fortnight 
before death, consideration of sur- 
rounding circumstances — 20 O. C. 
260. 

S. 14 

In applicable where transfer made 
to remote heir— 26 All. 393; 7 0. C. 
248.— Transfer includes uioitgag.‘ — 
1 O. C. Sup. 26.— Property, whe- 
ther estate in transferree’s hands — 
16 O. C. 277. — Meaning of pri- 
mogeniture— 18 O. C. 188.— Bequest 
made prior to the Act.— Brother — 
Interpretation of Statute- 3 O. C. 
120—5 0. C. 345—/ 0. C. 248—8 O. 
C. 45, 317, 22 r C. 577, 2G7— 16 0. C. 
291-14 0. C. 327, 30 I. C. 234, 1 0. 
L. J. 204, 8 I. C. 422-24 I. C. 73.— 
Definition of “ esUte ’’ — 16 0. C5. 
277. 

S, 15. 

Successor includes legatee -8 0. C, 
317 — 27 All. G34. — Taluqdar’s power 
of gift and bequest— Will in favour 
of a maintenance holder, S. C. 198, 
222. — Prospective and retrospective 
—Estate entered in List 11 and held 
under primogeniture Be- 

quest in favour of a person not a 
talukdar or grantee and outside the 
line of succession — Applicability of 
Hindu Law— Will— 20 0. 
C. 360. — Meaning of successor 
Will-4 O.L.J. 589. 

S. 16. 

Meaning of “ transfer ’’ — Herit- 
able right of possession — 3 0. L* J. 
75^.-.8ee 9 0. C, 113. 


S. 17. 

Repealed by S. 10 of the Amend- 
ing Act of 1910.— Requisites for 
validity of gift — 2 0. C. 244,— Diliv- 
ery of possession to the life tenant 
within month — 9 0. C. 113. — Con- 
struction of gift to wife~2 0. C. 244. 

S. 19. 

Not retrospectire— 4 0. C. 408.— 
Applicalion of the proviso — 10 Cal, 
792.— Previous admission of will,- 
sufficient proof of will but not of 
codicil— 4 0. C. 408 — Authority to 
destory a will— 3 C. 626.— S. 57 of 
Indian Succession Act does not ap- 
ply to revocation of will — 11 0. C. 
102. — Will by Taluqdar — Threats 
and undue influence— Revocation of 
will-11 O. C. 102. 

S. 20. 

Subsequent unregistered will— 18 
C. 1-R. and J. 351. 

S. 21. 

Najlb III tarfaliiS, C. 171.— Wife 
not ghair hnf whether a hratlieri 
wife — 12 0. C. 111. 

S. 22. 

Presumption of rule of succession 
in case of Taluqdar whose name is 
mentioned in List Il—Single heir to 
be determined by e^tom of family 
—10 Cal. 792 — Law "applicible— S. 
C. 171. -Brother includes step 
^brother — 7 O. C. 248.— Descendants 
of a deceased elder brother are pre- 
ferred to the younger surviving 
brother— 18 0. 1. — Authority to 

adopt should be registered — 16 C. 
556. — Estate entered in Li^t II, de- 
scendable as an impartible estate— 
18 C. Ill, 23 All. 3G9-0. P. J. 436 
— Ordinary law ” includes family 
custom— 20 Cal. 649, 31 All. 457. — 
iVbleson without reference to senior- 
ity 0. 792.- Impartible estates 
descending to a single heir were not 
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estates passing according to the rule 
of lineal primogeniture— 10 C. 511. 
Collaterals equal in (jegree— 20 C. 
649. — Rule of succession applicable 
to hon-taluqdari property — 11 0. 0. 
256-16 0. C. 290^9 I. C. 76 -Elder 
son of a wife married at a later 
date succeed^ in priority over tho 
son later born of a senior wife — 23 
All. 369.— SS. 13 (1) and 22 -5 0. 
C. 345 — 9 0. C. 113. — Succession to 
non-taluqdari property— 10 C- 
—Meaning of ‘‘would have succeed- 
ed “ succeeasor and “nearest 
male heir — 18 O. C. 188.— Succes- 
sion to acquired property— 9 I. C. 
76, 83. — Conditions in Sanad — Suc- 
cession — Primogeniture— Intestate, 
tuccession — 13 O. C. 317. — 40 I. C. 
555.— Property acquired from the 
profits of Taluqdari property — 
Meaning of “ Ilaqa ” — Succession. — 
11 0. C. 256—9 I, C. 76, 83—20 I. 
0. 73.— Only applicable to a taluq- 
dar or grantee— 3 0. C. 287. — How 
far conditions in Sanad contrary to 

this section operative— 14 C. W. 

1010 —Meaning of “ lineal descend- 
ant ’—18 Cal. 1.— Whether sub-sec- 
tion includes family custom —20 
Cal. 649. — Rule of primogeniture- 
Meaning of Succes- 

sion — Impartible estate — 18 I. C. 
422. — Intestate succession- Change 
of religion—S,. O,^ 171 —Applicabil- 
ity of Sanad to? tj^ses governed by 
special provision — Application, of 
rule of primogeniture to collateral 
success! on-rl 8 <3. C. 289. ~-SaMd 
granted diider the Act-^Trust 
—Cosharer’s right against Sanad 
holder— 2 0. C. 199.— No Sanad-- 
Entry in list III, succession by or- 
dinary law— 2 O. C. 213 — 7 0. 0. 
254. 

a 23. 

Whether ordinary law includes 
custom — 31 All. 457,- “Property ac- 
quired from the profits of Taluqdari 
property— 9 1. C. 76. 


S. 28. 

No retrospective effect— S C. 42. 

S. 29. 

Adoption-8 0. C. 317—27 All; 
634. 

S. 33. 

Effect of rules against award 
made before passing of the Act— 
S. C. 42-7 0. C. 218.-Rulesof Brit- 
ish Association — 9 0. C. 179. — Grant 
—7. O. C. 90.— -Award did not con- 
fer unfler-proprietary right— 12 I. 
C. 324.— Committee . of Taluqdar, 
whether, a Court — 10 0. C. 343. — 
See Res judicata — 10 0. C. 343. 

Oudh Laws. 

Title to sites of houses— 2 0, L. 
J. 305. 

Oudh Laws Act (XVIII of 
1876). 

Regulation XI of 1825— S. 4.— 
Applicable— 8 O. C. 293, 28 All. 647 
“;^Interpretatiou of, 32 AIL 351.— 
Effect of on previous settlement 
decrees, 12 O. C. 220. 

S. 3. 

Trust, non-applicability of Mo- 
haraedan Law — 14 O. C. 356. — Ap- 
plication of subrsection, 3 0. C. 55. 
— 9 O. C. 227. — Right of pre-emp- 
tion without regard to personal law 
--.10. C. 75-3 0. C.llO. 

S. 5. 

Marriage at Lucknow and suit for 
dower at Meerut, whether Act ap- 
plicable— 7 A. L. J. 388. —Means of 
husband— S. C. 96, 287—10 M L A. 
252-19 0. C. 171, 246.— Where 
amount of dower was held to be ex- 
cessive— 19 0. C. 246—24 1. C. 643 
— Principle of determining dower 
debt-10 0. 0. 241, 15 0. C\ 127—19 
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O. C. 246.— Reasonable and sufficient 
amount 1 0. L. J, 281.— Amount fix- 
ed bj decree outside Oudh not to be 
reopened— 15 0. C 127.— See “ Mo- 
hamedan Law/’ Dower. 

S. G. 

See S. 9.— Chapter II deals with 
property in possession of vendor-~9 
O. C. 331.— History of development 
of custom, 15 0. C. 389.— Right of 
per-emption explained- 13 0. C. 
219—14 0. C. 156 (158).— General 
principles prevailing in Agra prov- 
ince upt applicable — 19 O. C. 185 

S. 7. 

Case where right was held to be 
excluded by custom — 23 I. C. 943. — 
Instances of — 17 0. C. 105 — 8 0. C. 
142-1 0. L. J. 78—13 O. C. 163.- 
Village community (a) Meaning of — 
7 0. C. 19-12 O. C. 1, 13 0. C. 202; 
(6) Revenue free land— 10 0. C. 257 ; 
(c) Owner of plot of land in adadt, 
10 0. C. 225 ;(c^) Under. proprietors — 
5 0. C. 399—17 0. C. 339; (6) Grove- 
holder— 13 O. C. 202-25 I. C, 718; 
(/) Residence in village whether 
necessary - 7 0. C. 19, 275, 20G — 12 

0. C. 1, 25 1. 0. 718; (pf) Under -pro- 
prietor in mohal and proprietor of 
other mohal — 3 O, L. J. 193; (A) See 
Co-sharer.— Party may rely on both 
law and custom — 1 0. C, 80. — Proof 
as to non-existence of custom — 33 

1. C. 775. — Village sites ’'4 0. C. 

26—25 I. C. 718.— Scattered trees or 
gPOve-1 O. C. 284, 4 0. C. 26—13 
O. C, 202-25 I, C. 718.— Inhabited 
sites— 12 0. C. 1.— Presumption,^ 
claim decreed in absence of any de- 
fence as to non-prevalence of such 
custom— 17 0. C. 105.— “Transfer- 
able rights,” birthright— 8 0 C.. 
121. V 

Meaning of ** town 7 Oi C. 74 

-12 0. C. 1. 


S.9. 

“Sub-division,” meaning of — 9 0 
0 211—13 L C. 490-1 0. C. 45-7 
0. C. 129-13 O. C. 165—16 O. C 
203. — “ Property ” not jn possessior 
of vendor about which he has doubt 
ful right to recover — 9 0. C* 86, 331 
— Birt is not “sub-division/’ 13 I. C. 
631 —20 I. 0. 474. - Effect of Shamil 
lat patti in tlioh, 3 O. L. J. 309.— 
Prohibition of transfer to any per- 
son other than vendee, 18 0. C, 104. 
— Go-sharer . — («) See 32 All. 351; 
(1) ; Test of, 10 O. C. 257, 225; (a) 
Birtholder with under-proprietor, 
13 I. C. 631, or with superior pro- 
prietors, 20 1. C. 474; (d) Unaer- 
proprietor with proprietor, 17 0. C. 
339—9 0. C. 271; (e) Owner of 
plot on which grove stands, whhout 
assessment of revenue, 10 0. C. 86, 
225, or revenue paid through lam- 
bardar^2A L. J. 769; (/) Rule of 
preference between — 16 I. C. 800; 
(g) Owner of separate 7 0. 
C. 284; (h) Plaintiff's whole share 
wrongly sold, 9 O. C. 289; (?!) 
Owner of plot of land in abadi^ 10 
0. a 225, 348—1 O. L. J. 463; (j) 
Woman in possession with limited 
conditions, 8 0. C. 306; (k) What 
constitutes in, 18 1. C. 386; {1) Hold- 
er of separate land and paying rent 
separately, 5 0. C. 399 ; (m) Owner 
of separate part ot grove — 7 0. C. 
19; (n) Son not recorded as, 1 0. 
C. 252-19 0. C, 306 (Contra), 7 0. 

61; (o) Holder of proprietary 
rights in resumed mud% 5 O. C. 
399—3 O, C. 110; (p) Right of, 
inter soj 15 O. C. 389. — ^'•RelatiorC'^-^ 
(a) Consanguinity from common 
stock, 7 0. 0. 6-14 0. C. 193-111. 
C. 919; {h) Legitimate relationship, 
17 0. C. 250; (c?) Wife’s position,. 4 
O. C. 397; (d) Order of, 7 0. C. 
129; (e) Preferential right— 17 0. 
C. 339.— Meaning of, 1 O, 
C. 45—13 0. C. 165—4 O. C. 365.— 
Pre-emptor and vendee both occupy* 
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mg position of co-sharer — 17 0. C. 
242, — I>etermination of rival ri^jhts, 
19 0. C. 185--15 O. C. 389—13 O. 
a 200—3 0. C. 330—7 O. C. 129 — 
Proprietor in one mohal to pre- 
empt in another mohal, perfect par- 
tition, 7 0. C. 1, 206, 275—13 O. C. 
202-12 O. C. 1, 229—25 I. C. 718^ 
28 1. G. 34 (P. C.)— See 17 0. C. 
339. 


Sa 9 and 10. 

Sale. — {a) S. 54 T. P. Act not 
applicable, 2 0. C. 7 — 4 O. G. 169 ; 
{%) Mere proposal not siitFicient, 9 
O. C. 169; (c) Conditional agree- 
ment, 13 0. C. 219; (d) Auction 
purchaser transfering to sons of 
Judgment-debtor before confirmation 
of, 10 0. C. (e) Court sale, 3 
O, L. J. 739; (/) In lieu of dower, 
21 1. C. 60-1 O. C. 75—4 O. C. 169 
-18 0. a 109, 367; {g) Hiha hil 
ewaz, 1 O. C. 75—4 O. C. 169—18 
O. 0.367— 2L I, C. 60; (/?,) Deed, 
agreement to pay back purchase 
money, 8 O. 0. 275; {iy Of material 
of house, 4 0. C* 26. — (;) Or mort- 
gage, 8 L C. 501-21 1. C. 69—16 0. 
C. 9—18 0. C.109— 3 O. C. 213-2 O. 
C. 7—15 0. C. 1; (k) Or gift, 12 O. 
(3^ 185—11 0. C. 176—20 O, C. 249— 
19 O. 0. 394; il) Or exchange, 1 0. 
C. 75—13 O. C 109-19 I. C. 301 f 
(m) Where b^^^dor carves outijub- 
ordinate tenitte, 8 0. C. I'^l-rtJ 
Q, 299 ; {niminrng of, 1 O. C. 7^-; 
12 0. C. 181—21 I. 0. 60; ^o) Of a 
ihare in a law suit, 9 O. O- 86, 331 ; 
[p) Perpetual lease, 10 O. C. 348 — 
14 I. C. 717-17 O. C. 299; {q) Of 
trees, 10 0. C* 86; (/*) Lapse of 
successful pre-emptor’s « right by 
time,4 0. L. J. 422; (s) Deed pur- 
porting to rectify mistakes, 8 0. C. 
288; {t) Deed, relinquishing claim 
to property for benefits previously 
received, 7 O. C. 81; (w) By Hindu 
widow without le^l necessity, 33 1. 
0. 225; (v), Of property not in 


actual possession of vendor, 9 O. C. 
^6, 331—1 O. 0. 99-11 I. G. 279— 
13l. C. 508; {w) Of doubtful right, 
11 I, C. 279; (co) Barred debt, con- 
sideration, 21 L C. 69; (t/) Of 
subordinate or- under- proprietary 
tenure, 8 0. C. 121—10 O. C 348; 
iz) Birt, 14 0. C. 41—17 0, 0. 299 ; 
(ai) Ejected partly in lieu of ex- 
penses incurred in redemption, 16 
0. 0.9; (51) Partly in lieu of some- 
thing valued in money, 16 O. C. 99 ; 
(<>l) Agreement conferring right of 
pre emptioD, 13 O. C. 241, 219; (d) i 
PattcLB or leases of Birt Sanklap, 17 
! O. C* 299; Of reversionary in- 
terest, 7 O. C. 98-8 O. C 349; (/i) 
Property resold to vendor or any 
other co-sharer. 3 O. C. 33— 13 O. C. 
260—15 O. C. 380-14 0. C. 156-1 
0. L. J. 187; (^i) Vendee selling 
property to persons having superior 
right. Us pendem — 17 O. C. 150; 

(4) To a co sharer and stranger, 7 
O. 0. 22—10 0. C. 225; (A) Fore- 
closure decree, limitation, 10 O. C. 
374-12 0. C. 314—11 O. C. 26—7. 
O. C. 1; (iO Transfer short of sale, 
to circumvent law of pre-emption- 
16 0.0.9,21 I. 0 69; {hi) Deed fic, 
titious, 3 0. C. 260; {li) Foreclosure 
decree in respect of und,er’proprie- 
tary right, 17 O. C. 37 ; (mO More 
than that entered in notice, 7. 0. C. 
237 ; [ni) Deed executed before ex- 
piry of period fixed for tender, 14 
0. C. 1; (o) Contract to transfer 
—15 0. C 389-10 0. C 273--30L 
C. 285— 18 0. C. 104; (^i) Settle- 
ment decree giving right of pre-emp- 
tion, 12 O. C. 220. — Notice; (a) 
Time for issuing of, 12 O. C. 314; 

(5) Not vitiated by lapse of year, 
14 0. C. 332; (c) Effect of failure 
to give, S. Cv T21, 248-1 0, 0. 254; 
(d) Mere service of, creates no right, 
13 O. C. 219 ; (e) Mortgagee issuing, 
entitled to claim interest up to de- 
cree for foreclostftre, 10 O. C. 179 ; 
(/) Oral evidence of , 1 0. C. 254; 
iff), Requirements of valid, 10 O, 
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C. 179-12 0. C. 314; (h) Presump- 
tion froii omission to give, S. C» 
208. 

S. 11. 

Tender. ^{a) Unnecessary when 
no notice issued, S. 0. 52—1 O. C. 
254-3 O, C. llO.-When sale deed 
executed before expiry of 3 months, 
14 0. C. 1 ; (d) Delay due to official 
oversight, period expiring on Gazet- 
ted holiday, 11 0. 0. 141. 

S. 13. 

Price. — (a) Meaning of— I O. C. 
75—12 I. 0. 413-12 0. C* 1B5-18 

0. C. 367— 21 1. C. 60; (6 j Fancy 
price, S. C. 208; (c) Paid, evidence 
of market ^value, 1 O. C. 227—4 O. 
C. 247-10 0. C. 88-19 0 0. 90; 
(d) Decision as to, 37 f. C. 173; 
{e) Whether fixed in good faith, 36 

1. C. 739; if) Fraud, S C. 40; (g) 
Fictitious, 4 O.C. 247, 158; (h) Bar- 
red debt, value of previous sales, 21 
L C. 69; (i) Paid in excess of mar- 
Jiet value— 9 I, C. 58.— Good faith ; 
(a) Meaning of— 9 I.C. 58; (Zi) 
Market value of property may be 
treated as evidence^ 1 0. C* 2*27—4 
0. C. 247— Amount to be decreed in 
absence of proof of market value— 
6 0. C. 327—10 0 C. 88, 

S. 14. 

Amount (a) May include arrears* 
of rent paid by mortgagee— 27 I. C. 
420. 

S. 15. 

Payment of purchase m'ohey out 
of Court-S 0. C. 57-14 0. C. 85. 
—Non-payment < f purchase money 
within time— 11 0. C. 144.— Appeal 
-17 0. 0. 14-24 I. C. 109 —Exten- 
sion of time — S. C. 157 — 7 0. C. 359 
-13 0* C. 28-14 0. C. 147-16 0. 
0, 5—7 0. C. 36-8 I. C. 812—11 0. 
C. 144-17 0. a 377-18 0. 0. 68- 
28 I. C. 458. 


S. 19. 

Eecord of deposition of witnesses 
-S. a 59. 

S. 20. 

Sale of ancestral land in excess of 
that sanctioned by Government— 8 
O. C. 409. — Sale of mortgagee right 
— Whether previous sanction neces- 
sary — Meaning of ‘‘land ’’ — 14 1. C. 
351. — Includes decree or order under 
SS. 88,89 T. P. Act— 3 O'. C. 1. 

S, 25 (Repealed) , 

Jurisdiction of Civil Courts— 8 0. 
C. 353. — Condition for occupancy 
right— S. D. 7 of 1903 —Occupancy 
right— S. C. 45.*— Determination of 
rent without giving notice— 3 0. C.. 
69.— Right of occupancy of land 
sold in execution of decree — 7 O. C. 
312. — Sale of full proprietary rights 
— Rights of occupancy in Sir — ^18 
O C. 377-3 0. L. J. 135—33 I. C. 
258. 

Oiidh Tahiqclar. 

Title obtained by Talvgdar under 
his mmd — Effect of confiscation 
upon previous gift— Attempts to es- 
tablish trust for claimants as to part 
of 7 estate— Claim to sub- 

proprietary right distinguished— 17 
aC.444. 

Oudh Local Rates 
Act of 1894. 

Superior proprietor to claim con- 
tribution from under-proprietor— 
Assessment — 6 O. C. 299.— See 9 0. 
C. 63. 

S. 2 (5) 


See S. 124-17 0. C. 55, 
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Oudli Rent Act. 

S. 3 (3). 

Definition of land an J mean- 
ing of ungathered produce ” — 10 
O. C. 189 —See 2 0, L. J. 88.— Grove 
island-381. C. 488. 

S. 3. 

The following are not rent. — (a) 
Personal service— S. D. ]8 of 1893; 
(5) Weighing dues — 1 0. C. 103; 

(c) Grazing dues — S. D. C of 1910; 

(d) Profits of Sir land, R. x\. R. 07 
O. C. 152—11 O. C. 75; (e) J/a- 

likan% dues— 7 O. C- 108. 

S. 3 (G). 

Claim as to proprietary right does 
not affect under-proprietary rights 
—17 I. C. 334. 

8. 3 (8). 

Birt-14 O. G. 41-10 O. C, 318. 
— Under-proprietor, definition, sta- 
tus and rights of— Right of pro- 
prietor as to re-entry— Effect of— 
Distinction between proprietor and 
under- proprietor — 1 O. L. J. 389 — 
Nankar — Dahyaak—Danvaat — 120. 
C- 124-^14 0. C. 335. — Plot proprie- 
tor paying revenue to Lanihardav — 
1 0. L. J. 361,— Long perpetual 
leases-S. C, 282-3 0. Q. 108-S. 
D. 3 of 1892--6‘0. C '94-5 O. C. 
187 (188)-UO, C. 196—22 I. C. 
125—30 I. C. 218 - 8 0 C. 31— 12- O. 
C. 164— 24 I. 0. 381—1 O. L. J. 389. 
—Vendee of proprietary rights— 5 
0. C. 70—6 0. C. 184-15 O. C. 25 
—S. D. 4 of 1903.— Decree of Settle- 
ment Court for heritable and non- 
transferable lease— 5 0. C* 187. — 
Under-proprietor's liability to rent 
when out of possession— 2 O. C. 
288.— No inference as to proprie- 
tary right from the mere fact that 
first summary settlement was made 
with him— 84 I. C. 768,^ Difference 


between proprietary and under^pro- 
prietary rights— S. D. 4 of 1903.— 
Under-proprietary right not creat- 
ed by adverse possession ~7 O. U. 
372-12 0. C. 15—10 I. C. 11—12 0. 
C. 164-14 O. C. 196-16 O. C. 16’5. 
— Interest on arrears of rent— 1 O. 
C. 94-3 0. C. 108—5 0. C. 187—7 
O. C. 116—1 O. a 267—26 I. C. 41 
—3 O. C. 22-2 0. C. 288.-A long 
lease does not constitute the lessee 
ail under- proprietor — 21 I. C. 125 — 
14 O. C. 196.— Former proprietor 
can claim under-proprietary rights 
in aVzV or Nankar — 22 1. C. 125—15 

0, C. 33.— Under- proprietary rights 
by prescription — 4 O. C. 207—8 0. 
C. 145—14 0. C. 190-15 0. C. 33- 
8 0. C. 30—8 I C. l{(l.~PaiwaTi 
and Chaukidarl rales— f/O. C. 43. — 
Co ''.str action of sale deed as confer* 
ring under-proprietary right— 5 O. 
C. 187.— Suit for declaration that 
defendants are not under proprie- 
tors— Previous decision-holding de- 
fendants to be something more than 
ordinary tenants — Subsequent deci- 
sion holding defendants underpro- 
prietors — Cause of action — 23 1. C. 
231. — How to e^tHl)]i.sh his right — 
80.C. H5-9 0 0 167-81. C. 407, 
691-14 O. C. 196 -~15 O. 0. 33— 
2*2 I. C 125. — Suit by superior pro- 
prietor— Defendant’s under* proprie- 
tary rights acknowledge^ by pre- 
vious proprietor— 19 0. C. 27.— -Suit 
for proprietary possession whore te- 
nant sets up under proprietary right 
-9 O. a 292-12 O. C. 164-24 

1. C. 381-12 0. C. 15—16 0. C. 163. 
— Illegal ejectment by landlord— 8 
0 0. 174-9 O. C. 37-12 O. C. 90— 
10 O. C. 23-13 0. 0. 188-16 0. C. 
10r>-~.2 0. L. J. 145— (28 1. 0. 303). 
—Settlement decree — Execution of 
lease by undet-proprietor — Tenancy 
held by joint under-proprietor— Su- 
perior proprietor purchasing shore 
m under-proprietary holding— Ad- 
verse possession— 3 0. L. J. 279.— 
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Prirna facie, proof of — 14 0. C. 335— 
30 I. C. 425. — Burden of proof— 
Jurisdiction — 8 O. C. 145—9 O. 0. 
1(>7— 12 O. C. 104—11 O. C. 190-15 
O C. 33-8 I.'C. 407—18 1. G. 281— 
21 r. C. 381—16 O. 0/ 105-32 I. C. 
370.— Declaratory suit by landlord 
against tenant settingup under-pro- 
prietary title “Limitation— 12 (t C. 
15—16 O 0. 103.— Suit for declara- 
tion— 8 O. 0. 30-11 O. C. 240-12 
0. C. 104-8 1. C. 710-10 I. C. 11 
(13)-24 I. 0. 3S1-~12 O. C. 15-14 
0. (!, 190—22 I. C. 125-30 1. C,218 
—32 I. C: 370-8 O. C. 145.-Mar- 
wat grant is not niider-proprietary 
holding— 11 0. C. 240.— A holder of 
haqkit muUlfan'iqa is not nnder- 
proprietor — 8.D 8 of 1014.— Liabil- 
ity of transferee from— 10 0. G. 30. 
— Effect of declaration of such right 
— Effect of assessment of rent — U 
O. 0. 187 — 12 0. C. 35.— Merger, 
see Merger.’' — Settlement decree 
against Talukdar for perpetual he- 
reditary farming lease— Taliiqdur*s 
power to have a uon-transferable 
tenure sold— 12 O C. 2(37—13 O. C. 
303.-SceS. 108 (10)-8 0. 0. 174 
—13 0. C. i88. — Position of grove- 
holder of long standing — 15 O. C. 
33, — Right not effected by execution 
of fresh Qahuliat at enhanced rate 
—30 I. C. 387.— Revenue Court’s 
decision as to under- proprietary 
right — No bar to declaratory suit in 
the Civil Court— 34 I. 0. 753. 

S.3 (10). 

How tenancy established — S, D. 
3 of 1910-S. b. 34 of 1891— R. A. 
R. 67—1 0. C. 152,215.— Position of 
tenant admitted by mortgagee after 
redemption— S. D. 9 of 1892—14 O. 
C. 204-S. D. 8 of 1909.-Trans- 
feree from person having status of 
more than tenant— 2 0. L. J. 727.— 
Persons occupying land without 
consent of landlord, S. T). 6 of 1892 
— S. D. 28 of 1891-S. D. 3 of 1910. 


—Cultivators under a rent free gran- 
tee — S D. 10 of 1904 — Mortgagors 
holding land under a lease from the 
mortgagee — 6 O. C 18.— Grove- 
holders — S. D, 4 of 1911. — Service 
Tenure holder— S. D. 18 of 1893. — 
Alanufacturer— S. D. 4 of 1891.— 
Mortgagee of occupancy tenure, S. 
D 2 of 1897-S. D. 5 of 1901-S. D. 
2 of 1903 — Co sharer of joint estate, 
R. A. R. 67.— Tenant taking a mort- 
gage or purchasing a share in a 
mortgage— 11 0 C. 75. — Sou’s in- 
terest in a tenant’s holding of his 
father — 11 0. C. 292. — Co-sharer cul. 
tivating more than his share, 4 A. L. 
J. 1. — Heirs of a Sajjada nashin—8. 
D 16 of 1891.— Lessee of right of 
pasture— S. D. 6 of 1910. — Surety of 
a tenant— R. A. R. 50—9 Cal. 383. 
— -Lessee of weighing dues — 1 0. C. 
m,-Thikaday--S, D. 1 of 1893— 
R. A. R. 46, 74-S. D 9 of 1892—7 
O. C. 169—8 0. C. 197-9 O. C. 296, 
362—12 0. C. 140-10 I. C. 2 (3).— 
Bhulnkat Thlkadar — S. D. 1 of 
1893.— Rent never paid or agreed 
to be paid— No relation of landlord 
and tenant— 6 0. C. 341. 


S. 3 (11). 

Assignee of rent — S. D. 2 of 1902 
~3 of 1897-6 0. C. 104-12 O. C- 
388. — Between Thekadar and culti- 
vating tenants the former is land- 
lord-34 T. C. 801—33 1. 0. 203— S. 
D. 9 of 1692. — Mortgagee of an oc- 
cupancy tenure — S. D. 2 of 1897-^S. 
D. 5 of 1901-2 0. C 204—6 O. C. 
331-7 0. C. 205 (271)-ll 0. C. 
345—14 O C. 144—14 O. C. 225— 
15 O.'C. 67-18 I. C. 383,-Menning 
of, 4 0. C. 24. — At liberty to demand 
reasonable rent— 6 0. C. 841. — 
Bound by contents of printed form 
of leases, K. A. R. 7. — Distraining 
sub-tenants crops— 7 0. C. 351,— See 
“Landlerd.’^ 
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S. 4. 

Enhancement of rent — 1 0, C. 78 
— 5 O. C. 193.— Sub-section (3) ex- 
plained— S. D. 24 of 1892— R. A. R. 
57— S. D. 1 of 1893 —No change in 
rent or area by acquisition of Nautor 
land— R. A. R. 57. 

S. 5. 

See S. 25 Oudb Laws Act.— Mean- 
ing of ‘‘proprietor ’’ and “ proprie- 
tary R. A. R. 49—33 I. C. 170.— 
Qahmdarl meaning of — Right of 
occupancy — 29 1. 0. 653 — S, D. 23 
of 1892—7 O. C. 265-S. D. 29 of 
1891.— Conditions of occupancy — 8. 
D. 29 of 1891— S. I). 7 of 1903.— 
Retrospective effect — S. D. 7 of 1903 
5 O. C. 176-8. O. C 353—7 0. C. 
312-29 I. C. 401.— Grove— 
mUkiyat — 16 O. C. 173.— Mort- 
gage of land part of which sub- 
sequently tM-nsferred by ra6rtga- 
gor to another— 5 0. C. 176—7 O, 
C. 312-8 O. C. 353-29 I. C. 401, 
— Occupancy tenant — Determina- 

tion of rent— 33 I. C* 214, — Burden 
of proof— S. D. 12 of 1910— S.D. 7 
of 1907—8. D. 17 of I910.-Right of 
occupancy tenant — Loss of all pro- 
prietary right — R. A. R. 32 — 5 O. 
C. 176— B. A. R. 4.— Transfer by 
foreclosure is a voluntary transfer 
'—Loss of occupancy righj subse- 
quently to annexation, S. D. 7 of 

1903. — Inheritance to occupancy 
tenure— adopted son, illegitimate 
soil, disciple of a Mahant^^, D. 5 
of 1904— S. D. 7 of 1886— s D. 8 of 

1904. — Usufructuary mortgage by 
tenant having non- transferable right 
in land— Relinquishment to a third 
party^7 0. C. 265—18 I. 383.- 
Transfer of occupancy tenure by 
sale, 10 Q. C. 235-11 0. C. 292, by 
usufructuary mortgage, 2 O. C. 204 
—6 0. C. 381—7 0. C. 26V-11 0. 
C. 345; by sub lease, 2 O. C. 292 — 
S. D. 1 of 1898 (270) -S. D. 1 of 
1898-S.. D 10 of 1892. -Transfer 


prior to lat January 1902 — 8 0. C. 
353—2 O. L. J. 11. — No estoppel to 
the tenant — 5 0. C. 331.— Claim of 
proprietary rights— Inconsistent 
claims— Relinquishment of under- 
proprietary rights— Portion added 
to holding— 29 1. C. 653-8. D. 2 of 
1912.— Remedy of mortgagor in or- 
der to resume possession, S- U. 5 of 
1901. — Occupancy tenants right to 
plant trees— Permission of landlord, 
16 O. C. 341—1 O. L. J 33.-Suit to 
set aside transfer of a non-transfer- 
abie holding— 2 O. C- 252—6 O. C. 
331-14 0. C. 144-15 O. C. 67.— 
Mortgage of occupancy holding — 
Landlord's remedy — 41 I. C. 125. — 
Effect of Kahuliat entered into as 
ordinary tenant, relinquishment of 
right-42 I. C. 53. 

S. 6. 

Lease— Occupancy right— 33 I. C. 
729-Dist. 39 1. C. 152. 


Vendor’s Sir does not become Sir 
of vendee — S. D. 2 of 1900. — Effect 
of . mortgage before 1st January 
1902 upon SirSir when ceases to 
be so— Ex-proprietary rights, how 
surrendered and extinguished. — 
Actual abandonment — Limitation 
for claim of ex-proprietary rights — 
27 I. C. 586.— Prevailing rate — S. D. 
25 of 1891.— Suit for cancellation of 
sale and return of purchase money— 
10 0. C. 243.— Agreement to abandon 
ex-proprietary^ right— 8. D. 11 of 
1904-10 O. C. 243.-S. D. 2 of 1900 
— S. D. 3 of 1889.— Relinquishment 
of occupancy right by ex-proprietor 
—Validity of— Voluntary agreement 
-Ex-proprietary tenancy created by 
ex-proprietor into rent free bolding 
for life — Trespasser— J urisdiction — 
27 1 . C . 376.— Ex-proprietary tenancy 
heritable— S. D. 1 of 1911.— Period 
for claiming ex-proprietary right-« 
S. D, 12 of 1914 —pate from which 
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rent payable— 12 0. 0. 35—15 0. C. 
45. — Personas entitled to receive rent 
from ex-proprietary tenant— 13 O. 
C. 70 —See ‘‘Ex-proprietary rights. 

S, 8. 

Printed formsof R. A. R. 

7.— Determination of leases orPattas 
granted by mortgagee or th^adar 
after redemption or after the expira- 
tion of the term of theka — Tenant’s 
right to occupy for seven years— 14 
O. C. 204- S. D. 9 of im.-^Pattas 
granted by Hindu widow having 
life interest only— 3 O. U. 105.— 
Qahuliat not equivalent to lease ~ 9 

0. C. '‘2%,-- Qahuliat with lease en- 
forceable— 12 O. C. 140.— For the 
purposes of Stamp Act a lease in- 
dnd&^Qohiiliat^d 0, C* 296.— Re- 
spective rights and liabilities of lessor 
and lessee to be determined by terms 
of contract — T2 O. C. 140 — 13 O. C. 
146. 

S. 9. 

Male occupancy tenant dying— 
Succession by widow -Widow dying 
after Tenancy Act came into force— 
Brother’s right to succeed without 
proving, sharing in cultivation— 29 

1. C. 548. 

S. 19. 

Whether lessee entitled to suspen- 
sion of rent on account of scarcity — 
13 0. C. 146. 

S. 20. 

Notice not suflScient, actual relin- 
quishment required— S'. D, 8 of 1885. 
— Effect of relinquishment by one 
of sever;Eil tenants — S. D. 7 of 
1884— On tenant’s transferees— 7 
0. C. 265 (270)— S. D* 1 of 1898.— 
Relinquishment by Hindu father 
without sous’ consent — 11 0. C. 292. 


S. 21. 

Sub-tenant’s rights not to be taken 
Into consideration— S. D. 15 of 1892 

S. 22. 

Compensation for improvement 
not allowed — 8 0. C. 13.— 12 0. C. 
164-24 I. C. 381. 

S, 23, 

Injunction- to restrain a tenant 
from making improvement— 8 I. C. 
55 plained— 15 0. C. 170, 

S. 27. 

Principles on which compensation 
to be. determined— S. D. 3 of 1886— 
S. D. 12 of 1885-R. A. R. 20. 

S. 32. 

Crop should be standing at the 
time of application— S. D. 1 of 1886 
—Application for appraisement of 
produce— Notice not issued— Legal 
ity of award by Amin- 29 1. C. 475 

S8. 33, 34, 35. 

Explained— S. D. 21 of 1892— En- 
hancement— Rent fixed by judicial 
decision— 33 1. C. 786 —Suit for en- 
hancement of cash rented fields— -Si 
D. 9 of 1893.— Principle of enhance- 
ment of i’ent of occupancy tenant — 
S. D. 25 of 1891-S. D. 3 of 1909— 
1 0. L. 3 of rent-^Ot 
an occupancy tenant — K. A. R. 55 — 
S. D. 3 of 1893 -S. !>• 7 of 19Q3.- 
Court’s power to determine rent in a 
suit for arrears of rent— R. A. R. 9 
-2 0. C. 269—9 0. C. 362, 296 -lO 
I. C. 2.— Tenant holding under herit- 
able, non- transferable lease— En- 
hancement or alteration of rent— 29 
1. C, 571.— Agreement between land- 
lord and tenant as to the amount of 
rent— S..D. 21 of 1892.— Enhance- 
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ment of rent— Tenant with heritable 
non-transferable right— Order by 
Settlement Court — Judicial decision 
— 4 0. L. J. 166-S. 33 not applic- 
able to under-proprietor, perpetual 
lessee, and persons holding on grain 
rent—S. D. 23 of 1892— S. D. ll of 
1912, R. A. R. 36-S. D. 9 of 1893.— 
33 I. C. 186— Operation of S. 33 ex- 
tends to such persons as hold under 
settlement decree conferring Kah- 
Badari rights — 33 [. C. 266. — En- 
hancement of rent— Agroeuient lix- 
ing no period after which enliance- 
ment to be made —33 I. C. 157 — See 
S. D. IL of 1912.— Determination of 
rent of occupancy holding— 33 1. C. 
214 .— KabBadan ’\M 3 iinotes rights 
of the same character as tho'^e of 
permanent lessee — S, D. II, of 1912 

S. 36. 

Applicable to co-sharer holding, as 1 
tenant, land other than 6'// — R. A. ! 
R. 54—11 (J. C. 75.— See also R. A. ; 

R. 67— 1 0 C. 152, 215.— Detenniiia- j 

tion of agricultural leases granted 
by mortgagee — 11 0. C. 204 — Ad- | 
mission of occupancy right — Estop- j 
pel— S. D. 14 of 1893. | 

8. 36, 39. ‘ j 

‘ . RJeut could be enhanced only 
under S .39— Court’s power as to 
commute— 2 0, C. 251. 

S. 37. 

Tenants of waste land— S. D. 24 
of 1892.— Co-sbarer holding as tenant 
— R. A. R. 54 —Holder of a clearing 
cultivating lease not thel'ndarS- D. 

1 of 1893,— Statutory tenancy is 
purely personal right — S. D. 19 of 
1891.— is hot tenant — 

D. 9 of 1910.— Effect of partition— 

S. D. 1 of 1895 over ruled— S. D. 1 
M 1909— Consent of landlord as to 
change in rent or alteration in area 
necessary— S. D. 1 of 1^09.— Change 


must be material— S. D, 26 of 1891. 
— Nautor land— R. A. R. 57.—i'’A(?- 
kodar\s power to make alteration— 

R. A. R. 52— Not F. S. D. 9 of 1892 
— S. D. 8 of 1909.— Mortgagee’s 

power~14 0. C. 204. .Admission, 

what amounts to— S. I). 34 of 1891, 
— S. D. 9 of 1892 — Fresh lease— S. D. 
25 of 1892-11 0. C. 201— S. D. 15 
of 181^^ — S. D. 15 of 1910. — Divi.sion 

I by landlord— S. D. 1 of 1909 — Dist. 

S. D. 5 of 1911. — Possession of heirs 
of deceased tenant — S. D. 18 of 1891 
-S D. 19 of 1891-S. D. 3 of 1904 
—25 I. C. 624— S. D. 1 of 1900,— 
Les'iee.s holding over — S, D. 17 of 
1891-S. D. 34 of 1891.-Seo S. 54 
and S 108(10) Rent Act. — Division 
between landlords — Tenant entitled 
to hold for seven years from date of 
alteration though total area and rent 
unchanged— S. D. 5 of 1911. 

S. 40. 

See 12 0. C, 124. 

S. 43. 

Entry as to wrong rent — Fresh 
statutory period— 33 I. C. 234. 

S. 47. 

Enhancement of rent of tenant 
succeeding occupancy tenant— 5 0, 
C. 193.— Compromise enhancing rent 
—Enhancement illegal— Suit for 
rent— Position of landlord — 18 0. G. 
361.— Agreement to pay rent void — 
5 O. C. 193-30 1. C. 261—1 0, C. 78. 
— Meaning of tenant — Cash rent 
converted into rent in kind— En- 
hancementi n case of grain rent— 18 
0. C. 134.— Tenant re-admitted after 
ejectment — 18 0. C. 361—4 0. L. J. 
230.— Enhancement in case of grain 
rent— 18 0. C. 134.— Tenant re-ad- 
mitted alter ejectment— 18 0. C. 361, 

S. 48. 

See S. 37.— Cases in which heirs 
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entitled to a renewal of tenancy — 
B. D. 19 of 1891~-.8. 1). 18 of 1891— 
S. D. 3 of 1901 --.25 I. C. 621.-~Heirs 
of a deceased tenant— Claim by 
member of joint Hindu family — 
Right of widow — 2 0. L. J. 50. — 
Minor could not share in the cul- 
tivation— B. D. 8 of i888. — Right 
of inheritance in a lease -See S. 
108. 

S. 52. 

Ejectment of the heir of an occu- 
pancy tenant — S. D, G of 1898--S. D. 

1 of 1901. — Persons holding under 
special agreement— S. D. 1 of 1893 
Dist.-^S. 1). 3 of 1003— S. D. 5 of 
1909 — Suit for ejectment — Limita- 
tion— S. D. 5 of 1907.— Process of 
ejectment not application for execu- 
tion of a decree for arrears of rent — 
S,D 6 of 1898— S. D.2of 1891-S.D. 
5 of 1907-S. D, 17 of 1893»— Eftect 
of part payment— S. D. 11 of 1892.— 
Clafm for improvement— S. D. 5 of 
1889.— Grace to pay up arrears of 
rent— R. A. R. 29. — Lessee holding 
under a decree of Court — S. C. 282 
-6 0. C. 91— T (). C. 265-23 I. 0. 
231—12 0. C. 293—28 I. 0. 307-8. 
D. 3 of 1892. — Tenant holding under 
Settlement Court decree, with herit- 
able and non- transferable rights — 
Holding mortgaged — Li miiation— 
Ejectment— 1 0. L. eJ. 273.— Settle- 
ment decree — Terras of lease— Notice 
of ejectment— Tenant holding under 
decree of Court— 28 I. C. 929 —Mort- 
gage of tenancy held under decree 
of Court— Relinquishment of tenancy 
after mortgage— Acquiescence in 
transfer by tenant— Estoppel— 18 I. 
C. 383.— Person holding decree for 
perpetual hereditary farming lease 
is tenant— 6 0. 0. 94—3 0. L. J. 408 
—Ejectment on ground of transfer 
— S. D. 2 of 1914,— Special agree- 
ment— S. D.5of 1909,— Acquiescence 
in transfer by tenant— 18 L C. 383. 


S. 53. 

Meaning of “ M.iy ’^—Explained— 
S. D 33 of 1891.— Holder of Civil 
Court decree— B. C. 164, 254, 261 — 

2 O. c. 79-3 0. C. 365-12 0. C. 
164-24 I. C. 381. 

S. 54. 

Proof of determination of tenancy 

oil landlord — S. D. 13 of 1893 

Time for service of notice— S. D. 1 
of 1889-S. D. 11 of 18.91 —Mode of 
ejeciing tenant on expiration of 
tenancy — S. D. 7 of 1892— R. A. R. 
51(Diss.) — Favourable rent — 33 I. 0. 
257, 232.— Admission of occupancy 
right— Pjstoppel — S. D. 14 of 1893. 
ThekadiU' liable to ejectment by 
notice — See S. 3 (10)— S. D. 33 of 
1891-S. D. 8 of 1910-S. D. 31 of 
1891 - kS. D. 32 of 1891-2 0. C. 336. 
— Shihml tenants — S. D. 15 of 1892. 
—Tenants of wu.ste land— S. D. 24 
of 1892— Persons occupying under 
-S 127-S. D. 6 of 1892LCo*i^liarer 
holding as tenant — R. A. R. 54—11 
(). C, 75— Tenants holdiiig at a fa- 
vourable rate of rent— S. D. 5 of 
1909-29 J. C 510-3 R. L. J. 112— 
4 {), C. 264— Ejectment by notice 
where a dispute as to succession 
exists between parties— S. D. 21 of 
1891.— Holder of Marwut grant.—. 
S. 1). 18 of 1910.— Holding of father 
succeeded by two sons — Notice a- 
gaiiist one sou only whose name ap- 
peals in P at wav'd s papers — 34 1. C* 
711. — Suit by lessor for cancelment 
of lease, Possession, Declaration 
that lessee is liable to ejectment 
through Rent Court— 6 O, C. 289— 
14 0. C. 225-24 1. C. 281.— Notice 
for part of holding— i 0. L. J. 722. 
— Sankalap land— S. D. 1 of 1906,.— 
Holder on service tenure— S. D. 18 
of 1893.— Under- proprietary rights 
set up-33 I. C. 246.— Holder of 
decrees for Dasiindh and Dah% 9 ,h 
executing Kahnliat--%. D, 30 of 
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1891-S. D. 32 of 1891.— Heir of 
tenant, occupation of— Landlord's 
conduct — Acquiescence— Unstamped 
notice— Statutory period— 26 I. C. | 
719. — Status superior to that of sta- j 
tutory tenants claimed— 27 I, C. 935. i 
— Lease — Heritable— Ejectment by 
notice— 34 I. C. 760.-33 I. C. 729— 
39 I. C. 152-See S. 108 (8) and SS. 
55 and 60 of Oudh Kent Act. 

S. 55. 

Agent’s power to sign— R. A. R 
39— Position of co-heirs to holding 
—33 I. C. 2^4:,^^ Bhuinkat thekadar 
— Stamped notice— S. D. 1 of 1893. 
— Heirs of deceased tenant— When 
Court fee payable on notice, S. D. 18 
of 1891-S. D, 19 of 1891— S. D. 3 
of 1904— S. D. 1 of 1900^3 R. L. J. 
96.— See S. 127 and S. 67.— Court 
fees to be fixed before notice is 
presented for service— S. D. 18 of 
1891-R. A. R.60. 

S.56. 

Inaccurate area stated, 14 0. C- 
332. — Total area wrong, 2 O. L. J. 
712. — Signed by landlord alone, 1 
0 Tj, j. 579. — Against one co-sharer 
only— 26 I. C. 95—2 O. L. J. 746.— 

V alidity of notice of — 1 0. L. J. 741, 
236—2 O. L. J. 156, 298.- Actual te- 
nant necessary party— S. I), 2 of 
1890. — Notice insufficiently stamped, 

R. A. R. 60^S. D. 18 of 1891.--For 
part of holding, 27 1. C. 382 — 33 I, 

C. ^63 .—Tenant holding at favour- 
able rent— 1 O. L. J. 697 — 1 O. L. J. 
236— 2 0. L. J. 722.— Heirs of te- 
nant, unstamped notice — 1 O. L. J. 
717^^87 S. D. 3 of 1904.— Delay in 
issue of — 1 0. L. J. 717. — Plots 
held as shanklap included in, 1 O. 

L. J. 236.— Notice to vacate in May 
1913, statutory period to expire in 
June 1913—27 I. 0. 68.— Lease can 
not save ejectment, 1 0. L. J. 585 — 

2 0. L. J. 634.— Wrong entry of 
rent in notice, 2 0. D. J. 102, 717.— 


Ejectment of trespasser as sub-tenant 
4 0. C. 24—2 0, L. J. 352.— Oc- 
cupancy right— 1 O. L. J. 719.— 
Vendee of ex-proprietary tenant, 26 
I. C. 722.— Plea as to commencement 
of fresh statutory period, new lease 
at enhanced^rent, 30 1. C.;86. — Strang- 
er taking possession of deceased te- 
nant’s holding, fresh statutory pe- 
riod, 2 O. L. J. 730.— Due service of 
notice~S. D. 17 of 1892-13 0. C. 
54.— Service on persons not heir— 
S. D. 11 of 1914.-^Notice in Kaitki 
and Urdu— 30 I. C. 68.— Accept- 
ance of enhanced rent — 2 0. L. J. 
725, 255.— Cancellation of notice as 
person was more than a tenant, 14 
O. a 196. 

S. 58. 

Court to determine amount of 
compensation, S. D. 22 of 1891, 

S. 60. 

Application to contest notice struck 
off m default, S. D, 15 of 1891. — 
Right of only one co-sharer to eject, 
34 I. C. 693.— Effect of dismissal of 
suit to contest— Ejectment in the en- 
suing year without fresh notice— R. 
A. R, 12-S. D. 15 of 1910.— Effect 
of tenant’s ejectment on his trans- 
feree— S. D. 15 of 1892— S. D. 1 of 
1898—6 0. 0. 110 — Limitation, See 
S. 63'and R. A. R. l2.-Landlord’s 
suit— Jurisdiction— S. C. 180.— Re- 
instalment of tenant when notice of 
ejectment is finally cancelled— R. A. 
R. 56. — Suit by under- proprietor for 
possession after ejectment— Juris- 
diction— Ejectment illegal— 2 O. C. 
83—8 O. C. 174-9 O. 0. 37—12 O. 
C. 90-13 0. C. 188—10 0. C. 23— 
16 O. C. 105-13 0. C. 35.-Eject- 
ment of the grantee by notice— 4 0. 
C. 264. 

S.61. 

Mere existence of arrears not su^f- 
ficient, S. D, 4 of 1889.— Who can 
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apply, S, D. JO of 1910.— Assignee 
of arrears of rent, 12 O. C. 388.— 
Application for ejectment whether 
application for execution, S* 17 
of 1893— S. D. 0 of 1898—10 0. C. 
381.— Part payment by tenant, S. D. 
11 of 1892.— Good craise, S, D. 11 of 
1892. — Revision, S. D. 2 of 1891:— 
Ecoparte order for ejectment, S. D. 
2 of 1899. 

S. 02. 

Grounds for ejectment of tenant 
during currency of tenancy — R. A. 
R. 61-51 S. C. 251, 2G1— S. D. 24 
of 1891— S. D. r of 1892,-Denial of 
landlord’s titl^* — Forfeiture— 10 O. 

C. 31-21 T. C. 256.-Erection of 
house on very small portion of hold- 
ing — Ejectment from that portion 
only— 24 I. C. 283. 

S. 66. 

Meaning of Growing crops”— S. 

D. 22 of l892.— Meaning of 
gathered produce ’’and ‘‘Mafroor” 
-2 0. C. 280-10 0. C. ISO.-le- 
nant’s right in trees planted during 
continuance of tenancy— 2 O. C. 281 
—12 I. C. 409-^23 I. C. 957.— Oc- 
cupftney tenant may plant trees with- 
out permission of Zamindar—lO O. 
0 341. - 

S. 67. 

Sir land transferred by sale— S. 
D. 10 of 1885— Diss S. D. 2 of 1900. 
—Meaning of “ landlord ’’—Eject- 
ment — Power of co-sharer collecting 
rent separately— 40 I. C. 114. 

S. 68. 

Birt— Heritable and transferable 
right— Decree of Settlement Court 
trhen binding upon minor— 4 0. C. 
31-10 O. C. 318-14 0. C. 41-8 I. 
C. 407.— Effect of-^Merger— 
for portion of statutory period— 
Tenancy, whether in abeyance— 88 
I. C. 160. 


S. 69. 

Copy of registered Kabidkit is uo 
proor that patta was granted — S. L). 
27 of 1891.— See Kdynliat, — Perpe- 
tual lessee not liable to ejectment by 
notice— 1 0. L. J. 731. 

S. 71. 

See S. 52. 

S. 72. 

Liability of shikmi tenant for rent 
duo from tenant in chief —10 O. 0. 
41. —Suit for damages by sub-tenant 
—7 O. C. 351 —Second distress for 
the recovery of a portion of the 
same arrears of rent— R. A. R. 3. 

S. 77. 

No substituted service, 13 O. C. 
54. 

S. 79. 

See S. 33. 

S. 86. 

Meaning of ‘ any person S. D. 
14 of 1892.* 

S, J07A. 

Meaning of ‘‘ Proprietor ” — S. D. 
16 of 1910-3 Q. C. 235.-Deliberate 
concession ns to favourable rent— S 
D. 3 of 1911— Dist. 2 O. L. J. 7140— 
See S. D. 5 of .—Lamhardar 
alonecan sue— Assent ordissent of co- 
sharers Immaterial— S. D. 6 of 1903. 
—Decision by Civil Court that te- 
nant acquired proprietary right, S. 
D. 16 of 1910.— Land free tenures 
not exempted from operations erf, S. 
107A.-S. D. 5 of I914.-Suit as re- 
gards land recorded lila taBfa^ 3 B. 
L. J. 83.— Lease of Zamhidari rights 
in consideration of a sum of money 
paid to the grantor by the 
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grantee — 3 R. L. J. 83. — Applicabi- 
lity of — Land held at favourable 
rate of rent — Grant — ^9 1. C. 510 
—See S. D. 5 of 1903 and S, D. 3 of 

1911 Revenue f reeland— -Cess is not 

land revenue — 3 O. C. 325.^‘‘ Grant 
in writing or otherwise” explained 
— S. D. of 1911. - Under-proprietary 
tenure paying no rent fall under 
this chapter; those paying rent must 
be dealt with under, S. 79 U. P. 
Land Revenue, 27 I. C. 532 — See S. 
D. 5 of 1914.— What is favourable 
rate of rent— S. C. 963—3 O. C. 268 
—3 R. L. J. 112-See S. 54-3 R. L. 
J. 83. — Disposses-sion of grantee’s 
mortgagee in execution of decree 
obtained by grantor against grantee 
—6 0. C: 110-28 1. C. 440. -Estop- 
pel of landlord who formerly sued 
defendant as trespasser, S. C. 80.— 
Judicial decision — No deci.sion as to 
muaplars right to hold rent free in 
future — 'Mm'ficlaT recorded ns un* 
der-proprietor— 1 O. L. J. 278.— 
Adverse proprietary possession es- 
tablished -33 T. C. 250. — Grant con- 
ferring under-propnetary rent free 
rights— 35 1. C. 451, — Applies to all 
lands held rent free — No proof of 
specific grant required, S. D. 3 of 
1911. 

S, 107B. 

Judicial deciuon\ {a) Judgment 
of Settlement Officer, 4 O. C. 252 — 
S. D. 6 of 1909-29 I. C. 552-1 0. 
L. J. 693-33 I. C. 145.-Rent free 
grant — Judicial decision — Assess- 
ment of revenue— S. D 6 of 1909— 
S. D. 4 of 1903-29 1. 0. 552-Settle- 
ment Court decree — Admission of 
claim, 341, C, 755 . — Valuahle con- 
sideration] (a) Ja^ihazi^^S. 0- 244, 
163; (6) Spiritual services, S. C. 
2H8-S. C. 36, 37-3 R.L. J, 103—3 
O. C.268; ic) Dancing and singing, 
S. C. 100— a 0, 170; (d) Duagdi-- 
3. R. L, J, 108; (e) Shanklap land 


—3 0. C.268; if) Marwat grant, S 
a 61—11 O. C. 240 1244) -S. D. 18 
of 1910. — Interest in land reserved 
rent free in a deed of sale, S. D. 4 
of 1903.— Resumption in part, S. C. 
207—2 O. C. 295- 6 0. C. 233.— 
Notice to grantee— compensation 
iSv improvement— 6 0. C. 232. — See 
S. 52 to 55 Act XVII of 1876 Land 
Revenue.— Person paying revenue 
by mistake is not, grantor — S. D. 16 
of 1910. — Joint grant — S. C, 84; (a) 
Grove land, 20. C. 73; (h) Resump- 
tion of grove piece meal, 9 O. C. 10; 
(c) Limitation for removal of trees 
newly planted by grove* holder— 11 
O.^C. 370; {d) Meaning of grove- 
holder, S. D. 2 on892-S. D. 1 of 
1908-S. D. 4 of 1911.-Resuraption 
of a portion of grant— S. D. 1 of 
1910—27 1. C. 974 — Grant for nn 
indefinite period — S. C. 195, 209, 
291. — QJ'ant for maintenance — S. 0. 
209. 

' S. 107E. 

Burden of proof—S. D. 12 ^of 
1893. — Specific service not mention- 
ed in notice— Notice defective, 29 L 
C. 547-3 R, L. J. 103—2 0. L. J. 
351. — Old grant— 6 0. 'C. 232.— Pos- 
session of heirs of grantee, 3 0. C. 
48-5 0. C. 119—12 I. C. 324.— Lo- 
cal custom— Land held rent free at 
grantor’s pleasure— weight of entry 
in Wajib ul urz---Muafdar*8 attes- 
tation wanting — 30 I. C. 208. 

S. 107G. 

Meaning of grantee— 3 R. L. J. 
100.— Sale of rent free grant— posi- 
tion of purchaser— 1 O. L. J. 325 — 
Diss. 4 0. L. J. 162.— Assessment of 
rate— Date from which it takes ef- 
fect — 14 O. C. 58. — Effect of de- 
claration of under-proprietary right 
and assessment of rent— H 0. 0. 
187—12 0. C. 35.— Grove-holder, 
nature of, tenure of-— Resumption- 
Groves not held as mua-fi at Settle- 
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ment— -Assessment of rent— Mistakes 
in certified copies of extract from 
Settlement. 26 I. C. 536. — Rent free 
under-proprietary holding— 20 O. 

0. 171. 

§. 107H. 

Mortgagee from muo,fldar — 2 0. 
L. J. 739.— Mode of fixing rent — 3 
R. L. J. 83. — Trees subsequently cut 
and land cultivated— 33 1. C. 147— 
Dist 38 I. C. 488.— Sale of share ex- 
cluding Sir hila lagan— Coy 
by vendor to pay rent of subsequently 
assessed— Liinitation-^15 0. C.«^25 — 
Groves brought under cultivation — 
Land held as hila tasfia — Accrual of 
under-proprietary right — Presump- 
tion— 1 O. L. J. 751. — Second Para 
not applicable, where no gift of full 
proprietary rights— 1 O. L. J. 589. 
—Qmmlpsing its character as such 
and|B^fght- under cultivation — 
TreeTfetill standing on land— 27 I. 
C. 04-6 I. C. 307—7 1. C, 840—33 

1. C. 137.— Grove entered us maurmi 
in column of tenants — Accrual of 
under-proprietaiy right — 1 0 L. J. 
696.— Groves subsequently brought 
under cultivation — 2 O. C. 73—9 0. 
C. 109—32 I. C. 368—33 I. C. ■ 37.— 
Resumption — Civil Court’s power to 
decide questions of proprietorship 
after decision of Revenue Court — 
17 O. C. m—Muaii held by two 
brothers jointly or one after the 
other- Successor — 33 I. C. 260, 166. 
— Oral evidence described — Appeal 
— S. D. 9 of 1914.— No under-pro- 
prietary rights in tank land, 33 I. 
C. 2H—Muafi heritable but not 
transferable- Right of transfer 
from muaiidar — ^Non-accrual of un- 
der-proprietary rights— 27 1. C. 385. 
—Creation of rent free tenure— Law 
as to rent free grants, applicability 
of— Contracts valid and binding over 
ruled by law as to resumption of 
rent free tenure— Purchaser of muaf, 
land— 10. Li J. 325.^Decree for 


resumption by Revenue Court— Suit 
in Civil Court for declaration of 
under-propriotary right— 12 O C. 
225—17 O. C. 86 —Rent free land— 
Plantation of grove, 32 I. C. 769. 

S. 107K. 

Order setting aside ex f arte decree 
in resumption suft— Appeal— 34 I. 
C. 702. 

S||08. 

See J urisdiction.— J urisdiction not 
excluded by mere pleading — 8 O. C. 
353—12 O. C. 90—10 O. C. 23.— Pro- 
prietarv of under-proprietary title, 
S.C.IU, 254,260—3 0 C. 305-4 
O. C. 175, 314-8 O. C. 30—9 O. C. 
293-R. A. R. 2,10— S. D 8 of 1893. 
— Suit for declaration of jClass of 
tenancy— 1 O. C. 210—2 O. C. 97— 
3 0. C. 87, 365 -4 O. C. 180.-Suit 
for possession on expiry of lease— 5 
O. C. 118—8 0. C. 13, 61-12 0. C, 
164.— Decision of C#il Court on 
point exclusively cognizable by 
Revenue Courts— S. D. 6 of 1891 — 
Exclusive jurisdiction in resump- 
tion proceeding— 3 O. L. J: 717. — 
Conflicting decision's of Civil and 
Rent Court, 2 O. C. 28—7 O. C. 169. 
— Jurisdiction of Revenue Court as 
to every question raised— R. A. R 
59—1 0. C- 40 (41)— 2 0. C. 28—7 
0. C. 340.— Declaration of tenancy 
at will-4 O. C. 180—12 0. C. 164. 

S. 108 (2). 

$ 

See S. 127. 

Court fees— R. A. R. 37.— Mu- 
tation— A | plication of S. 34 Land 
Revenue Act to cases of transfer 
by mortgage or lease— S. D. 2 of 
1911— Rent payable in kind — Te- 
nant omitting to cultivate— 17 O. 
0. 55 » — Interest from Thehadar — 12 
O. C. 140 —Determination of rent — 
Jamahandi. rent entered in— 2 O. C. 
269-R. A. R. 9—2 0. C. 269. --Proof 
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as to fixation of rent — 37 I. C, 27.— 
Tenant not liable for rent before it 
becomes due, 3 O. C. 238 — 12 O C. 
35—15 0. C. 45—14 0. C. 58 -Sub- 
sequent suit for the same period— 15 
0. C. 45-6 All. L. J 259.— Rent* 
must be determined before suit — S. 
D. 9 of 1885— 101. C. 2. —Admissibil- 
ity of rent roll — R. A. R. 13.— Com- 
pensation for use an 1 occupation — 7 
O. C. 169-5 0. C, 222—9 O. C. 296 
—12 O. C. 140-7 1.# 864 (866) — 
9 0. C. 362-10 I. C. 2.— Land held 
without payment of rent — Whether 
occupation rent can be chargoclr-~3 
O. L. J. 5—37 I. C. 27.— Liability of 
joint tenants, 6 I. C. 387—7 L C. 
840.— Liability of lessee’s surety — R. 
A. R. 24 over R A. R. 50, — Suit by 
assignee of rent — 12 O. C. 388 — S. D. 
2 of 1902 -S. D. 3 of 1897.— Setting 
up claim to Dahyah allowance by 
way of part payment, 17 O. 0. 6.- 
Incoiisistent allegation, 1 O. 0. 88.— 
Joinder of claimp in respect of seve- 
ral holdings— 14 0. C- 287. — Deter- 
mination of rent payable by trespass- 
er— S. D. 20 of 1892. — Suit by Lam- 
Anrrfar against co-sharer for share of 
profits of part of joint estate, R. 
A. R. 67 1 O. C. 152-11 O. C. 75. 
—Suit for arrears of rent — Ex-pro- 
prietary tenant— Ser— Co-sharers— 
13 O. C. 70— S. D. 2 of 1900.— 
Suit against heirs of occupancy 
tenant for arrears due, R. A- R* 
69.— Defendant cultivating land 
without payment of rent, landlord’s 
right to have rent determined arid 
claimits recovery — ^17 O. C. 343 — 

4 0. L. J. 448.— Against a Thekadar 
by his lessor, 1 O. C. 88—7 0. C. 169. 
—For rent of land originally grove 
but subsequently brought under 
cultivation and assessed to revenue 
-90. C. 22r-ll O. C. 187.-For 
rent which landlord failed to realize 
from distress— R. A. R. 3— S. D. 3 
of 1900, —For recovery of local rates, 

5 0. C. 43.~~For rent due under a 


lease execuiea uy mui tgagee, 6 0. 0. 
18, 26—15 O. C. 291— By usufruc- 
tuary mortgagee or lessee against 
tenant— S. D. 6 of 1888—8 0. C. 107 
-S. D. 4 of 1901-15 O. C. 295—30 
I. C. 292.— By under-proprietor 
agaifist birtliolder — 1 O. C* 124—14 
O. C. 41 (43) -17 O. a 299.-For 
land not let to an agricultural tenant 

S. D, 4 of 1891. -Suit against tres- 
passe .* for assessment and recovery 
of rent— 19 0. C. 370. 

S. 108 (3).^,^ 

Suit for determination of rent of 
D. 7 of 1903. 

S108(4). 

Limitation— S. D. 5 of 1907— S. 
D. 24 of 1891. — Object explained — 

R. A. R. Gl-S. D. 7 of 1892,— 
Suit by owners of nev^ly parti- 
tioned mahal — S. D. 10 of 19 10,— 
Suit against tenants to whom S. 54 
applies-R. A. R. 51-R. A. R. 61- 

S. D. 7 of 1892.— Effect of eject- 
ment decree, S. D. 15 of 1S92 — 6 0. 
C. 110-6 O. C. 289-28 I. C. 440— 
(2 O. L. J* 161). — Suit by lessor for 
cancelinent of lease and possession— 
Declaration that lessee is liable to 
ejectment through Rent Court— 6 O. 
C. 189—14 O. C. 225-24 I. C- 281. 
— Right in trees after ejectment— 2 
0. C. 280-1 O. C. 231.— Suit for 
possession of trees as well as of land 
-10 I. C. 28-10 0. C. 188.— Tenant 
acquiring Zamiridan--ll 0. C. 75.— 
Suit for possession by reversioner 
against lessee, 20 0. C. 232. — Suit 
by tenant against sub-tenant for re- 
covery of laud, R. A. R. 74,— Suit 
for possession of trees as well as of 
land-lO I. C. 28-10 0. a 188.- 
Suit for land in possession of success- 
ors of lessee — Compensation for im- 
provements— 8 O. C. 13—12 O. C. 
164-24 I. C. 381^18 1. C. 281.— Oc- 
cupancy rights created by decree— 
AUena^tion against the terms of de^ 
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cree— Suit by Larribardar to recover j 
o^ession, 14 0. C, 225.— Lessees 
olding under Settlement decree— 
Refusal to pay enhanced rent-~38 L 
C. 409.— Applicability of S. 3 of 
Limitation Act, 1908, S. D. 2 of 
1913. 

S. 108 (5). 

Settlement Officer can only deal 
with heritable and non transferable 
leases~'S. D. 7 of 1914.— Inconsist- 
ent allegation — Suit not dismissed, 

1 O. 0. 88. — Suit for account— Agent 
— Representative of deceased land- 
lord, when can sue— Jurisdiction— 
29 I..C. 679.— Suit by landlord 
against Z^7a6^(2r and Limi- 

tation— Jurisdiction — 19 0. G. 314— 
See C 0. C. 104. 

S. 108 (5A). 

See S. 107II. 

Resumption of rent free grant— 
Suit for ejectment against trans- 
feree— 12 I. C. 324.— Rent free un- 
der-proprietary holding — 40 1. C. 
200. — Enhancement of favourable 
rent— Lessee holding under herit- 
able but non-lransferable lease and 
not holding under judicial decision 
-1 O. L, J. 357. 

S. 108(6), 

Conditions that confer right of 
occupancy — S. D. 7 of 1903.— See S. 

5 and Jurisdiction.— Determination 
of occupancy right— 1 O. C. 210, 

S, 108(8). 

As to mode of service, See S. 103, 
— ffotice (unstamped) on sons — No 
rent accepted— S. D. 11 of 1914.— 
As to ejectment, See SS. 54, 65 and 
66 Oudh Rent Act.— Persons to 
whom rent paid only competent to 
sue— S. D» 2 of 19i0.— Suitby owner 


of newly partitioned mahal for eject- 
ment-S. D. 10 of 1910-S. D. 1 of 
1896— Diss S. D. 1 of 1909— S. D. 5 
of 1911.— Burden of proof— Tenant 
to show sufficient cause for being 
kept in possession— R. A. R. 2, 10, 
17-S. D. 8 of 1893-3 O. C. 365 
(368 ) . — Landlord to prove that te- 
nancy has determined, S. D. 13 of 
1893.— Suit for ejectment by Lambav- 
Other co-sharers not parties— 
Co-sharers making separate collec- 
tions— Right of to eject 

—29 I. C. 297.— Nature of enquiry 
when plaintiff pleads that the land 
is aS' 2 >~R. a. R. 2. — Agreement con- 
ferring title in perpetuity— R. A. R, 
10. — Tenants holding from a land- 
lord having life interest — S. D. 5 of 
1909.— Transactions between Theka- 
dar and tenant — Effect on landlord, 
R. A. R. 52— Diss. S, D. 9 of 1892.— 
Thekadarh power to sublet after the 
expiry of lease— S. 1). 8 of 1909.— 
Plea by tenant of his status being 
superior to statutory tenant— Fin- 
ding of Court to be definite— S. D. 
17 of 1910—3 R. L. J. no. 111, 113. 
— As to change in rent or alteration 
in area> See S. 37.— Informality in 
notice — One plot held on a tenure 
from which tenant could not be eject- 
ed under S. 54— S. D. 10 of 1893. — 
Where plaintiff alleged right of oc- 
cupancy in part of the land—S. D. 
29 of 1891 — Tenant when alleging 
that he has a proprietary or under* 
proprietary right in his holding is 
to satisfy the Court that there is 
reasonable ground to presume that 
he is not an ordinary tenant, S. D. 8 
ofl893— 13 of 1893-9 of 1893.— 
Notice of ejectment for portion of 
holding-r-Whero entire holding is 
assessed at a lump rental — R. A. R. 
40. — Where separately assessed — S. 
D. 3 of 1887,— Land added on by te- 
nant-inclusion of in notice, S. D. 
28 of 1891-S. D. 2 of 1912.— Eject- 
ment of tenants admitted by Theka^ 
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ddr^ S. D, 9 of 1892f . — Bhuinkat 
Thehadar—^, D, 1 of 1893— Dis. S. 
D. 3 of 1903 —Mortgagee of occu- 
pancy holding— S. D, 5 of 1901 — ll. 
S. D, 2 of 1^03.— Tenants to whom 
leases were granted by mortgagee — 
14 0. C. 204. — Grroveland— Charac- 
ter of grove, R. A. R. 18 — R. A. R. 
48-R. A. R. 25-S. D. 2 of 1912.— 
Meaning of groveholder, S. 1). 4 of 
1911-3 R. L. J. 94—15 O. G, 91.- 
Purchaser of grove belonging to te- 
nant, S. D. 2 of 1892— S. I). T of 
1893.— Joint estate— Each co-sharer 
realising rent froiu each tenant — 
Ejectment— 40 I. 0. 848. — Right of 
tenant of Muafidar to retain land 
after resumption — 6 O. C. liO,— 
Res judicata — Decision of q uestioii o f , 
law although erroneous— 8 O. C. 37 
-10 O. C. 145-12 O. C. 347-10 I. 
0. 29 (31).— Plea of heritable oc- 
cupancy — S. D. 2 of 1893— Denial 
of landlord’^ title — S, C. 260— See 
Jurisdiction. — Right in trees plant- 
ed during continuance of tegaiicy— 
2 0. C. 280-1 0. C. 231—16 O. 0. 
341—121. C. 409-- 23 1. C. 957- :1 
O. L. J. 63) — 10 I. C, 28. —Lease con- 
ferring heritable and uon-transfer- 
able rights giving power to sublet 
and imposing liability to ejectment 
—2 0. L. J. 634— Dist, 4 0. L. J. 
104. — See S. 108 {^),--^Muaiidar is 
not a tenant — A person holding land 
from Muafidar can only be ejected 
on a duly stamped notice, S. D. 8 of 
1913. — Permission to plant implied 
where landlord sees a fruit orchard 
being planted and does not forbid, 
S. D. 7 of 1912.— Division of land 
by landlords— Tenants entitled to 
hold for 7 years from alteration— 
S. D. 5ofl91L — Adverse possession 
of co sharer cultivating land in a 
Patti m which he was not co- sharer, 
S. D. 1 of 1916.— Rate favour- 
able-by deliberate concession— Eject- 
ment or resumption— S. D. 1 of 
19T?, 


S. 108 (9). 

What is illegal ejectment— S. D. 
4 Of 1892-S. D. 33 of 1891—2 0. C. 
83-12 0. C. 90—13 0. 0. 188—8 0. 
C. 174.— Suit bytenant against his 
landlord and the agent of the land- 
lord— Jurisdiction— 8 O C* 257. — 
Suit for compensation— Cause of 
aclion-S. D. 5 of 1913. 

S. 108 (10). 

See 108 (9). 

Suit for recovery of occupancy 
of holding by the heirs of a de- 
ceased tenant — 10 O. C. 23—12 O. 
C. 90— See also 1 0. C. 172— S. 

C. 252.— Elements necessary to be 
proved by under- proprietor suing 
for recovery of holding — 16 O. C. 
105 —Meaning of “Illegally eject- 
ed ” — liesjudicata^^l I. C. 525 — 12 
O. C. 90. — Suit by a tenant for re- 
covery of occupancy of land from 
which he has been illegally ejected 
^S. C. 243-No F. 14 0. G. 60 (61). 
— Suit by under-proprietor or per- 
petual lessee— Jurisdiction, S. C. 
202— Dist. 10 0. G. 23 (27)— F. 12 
O. G. 90-9 I. G. 427-16 O. C 105 
—8 O. C 174-9 0. G. 37—13 0. C. 
188, 35—2 O. C. 83—2 0. L. J. 145. 
— Thekadar--^^^ S. 55. — Trespasser 
ejected not entitled to recover pos- 
session — S. D. 8 of 1903.— Tenant 
ejected under S. 61 — Amount reduc- 
ed in appeal -Ejectment improper 
— Suit for recovery of possession — 
S. D. 10 of 1914. — Suit by sub-tenant 
— See S. 37.— Suit for recovery of 
occupancy of land.— Holder of 
Tlakiat mutafarrika--V\ot proprie- 
tor paying revenue to Lamhardar not 
under-proprietor— Right as to en- 
gagement of Government revenue — 
1 0. L. J. 364^8. D. 4 of 1903 -S. 

D. 8 of 19l4r-^Ejectment of tenant 
for non-payment of arrears— 
Amount of rent reduced in appeal 
— Decreo of first Court not final— 
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Illegal ejectment— 1 O, L. ,1. 385.— 
Contest bet^veen rival tenants — 18 

O. C. 48 A tenant who sublets his 

land— 16 O. C. 106-33 I, C. ‘.70 — 
Claim for under-proprietary — Proof 
-4 0. L. J. 577-4 O. C, 207-8 O. 

C. 30-9 O. C. 167—12 O. C- 90—13 
O. C. 188-16 1). C. 105-20 O. G. 8 
—19 0. C. 67. 

S.108 (11). 

For liability of (SAi/cme tenant, See 
S. 72 Oudh Rent Act. 

S. 108(13). 

. I 

Suit for land in possession of sue- ! 
cessors of lessee— See S. 108 (4) — 
O. R. Act. 

S. 108 (15). 

Extension of period of limitation 
-4 0.0.182-6 0. C. 08 

0. C. lOZ.— Pattis separately record- 
ed— SAttym/a^land— Profits — Parties 
—Non- Joinder of co-sharers— 8 I. 

C. 742.— Distinction between a suit 
for share of profits and a suit for “ 
rendition of account — 7 O. C. ^4. — 
Maintainability of suit of other co- 
sharer to share in collections, 19 O. C. 
326.— Is the plaintiff required to be a 
recorded co-sharer— 12 O. C. 13.— 
Co-sharer includes mortgagee in pos- 
sesvsion— 2 0. C. 6‘J, 299—4 O. C. 369 
— -S. D.6 of 1888. — Method of division 
of profits — Enhancement of revenue 
— 3 O. L. J 634.— Suit for profits 
between under- proprietors— 13 0. C. 
251,— Mortgagee in possession to be 
joined as defendant— 9 O. C. 142.— 
Parties to such suit, 1. 0. C. 215—8 

1. G. 742-Setoff-S. D.5 of 1883— 

S. D. 1 of 1887, - Interest— Zam&ar- 
dari kaq^ costs of collection— 6 0. C. 
89-846—24 I. C. 15- (1 0.. L. J. 
184). — Lambardar's liab 4 Jity— Gross 
negligei^ce or misconduct, 1 0, C. 
183-4 0. Q. 1-30 I. C. 203— (2 O. 

L. J. 206)-S. C, 158 -The profits 
of Sir land held by a co-sh^rer in a 


joint estate — Suit by Lamhardar for 
share of profits duo to himself and 
other co-sharers, R. A. li. F. 1 
O. C. 152-215-11 O. C. 75,— Suit 
by co-sharer against Lamhardar for 
share of money realized by the latter 
under bonds talfen from tenants for 
arrears of rent—S. C. 246.— Suit 
against heir of deceased Lamhardar 
~R. A. R. 47-8 0. C. 206.— Co- 
sharer in undivided responsible 
for share of profits to another co- 
sharer — 4 0. C. 363. — Dentil of defen- 
dant po.ndente life — R. A. R. 75.— 
Interest on profits allowed when 
account falsified, 4 0. L J. 708— See 
G'O C, 89,— Suit for arrears of pro- 
fits— Minority of plaintiff — U 0. C. 
118. — Adverse possession — Entry in 
Khewat— 1 (). C. 143.—/?^.? judicata 
— R. A II. 70.— Conflicting decisions 
of Civil and Revenue Courts — 2 O. C, 
28-«2 O. C. 112—7 q. C. 169.— Zam- 
havdars remuneration not depend- 
ent on collection and payment of 
revenue— Interest not allowed — 7 I. 
C. 647.— Barden of proof— 171. C. 
914, — Lamhardar entitled to the ex- 
penses of collection — A Lamhardar 
failing to produce his account books 
not entitled to claim a rM action in 
the gross rental— 21 I. C. 15. 

S. 108 (16). 

Right oi Lamhardar to sue several 
defendants jointly, \S. D. 10 of 1884 
— 14 O. C. 164. — Interest— 14 O. C. 
164-S. D. 7 of 1S86-7 I. 0. 647.— 
Meaningof 5 0. C. 392. 

— Blortgagee in possession is a co- 
sharer — S. D. 6 of 1888—2 0. C. 
299.— Land described in sale deed 
hila lagan but subsequently assessed 
—1 O. C. 222-Adop 2 0. C. 273— 
Dist. 3 0. C. 310-5 0. C. 70-6 0. 
C. 184-15 0. C. 25,— .Suit for con- 
tribution of rent or revenue— 3 O. 
G. 308-5 O. C, 392.-Suit for 
amount of revenue paid by plaintiff 
for defendant— S. C. 82—9 0. 0. 232: 
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— Suit for artears of revenue paid 
by mortgagee without possession— 4 

0. C. 369.>^ait for declaration that 
plaintiif is entitled to get from the 
defendant the amount of arrears of 
revenue to the extent of his share — 
Jurisdiction, 0 O. C* 232. — Meaning 
of village expenses”— Suit by Lam- 
hardar against co-sharer for share 
of costs of litigation— 5 O. C. 298. 
—Right of Lanfibardar to receive 
dues from co-sharer — 4 0. C. 143—7 

1. C. 647-S. D. 23 of 1884. -Suit 
for arrears of revenue paid by one 
co-sharer for another — 4 O. C. 261. 
—Declaration that the land was not 
liable to pay the revenue— Jurisdic- 
tion— .Suit for damages— 4 0. C. L. 
J. 68— (39 1. C. 133). 

S. 108 (18). 

Suit by one sharer in a Muaf 
against another sharer, S. D. 4 of 
1893— Exp. 25 I. C. 646-(l 0. L. 
J. 364). 

S. 109. 

The District Judge and Judicial 
Commissioner are not Revenue 
Courts— R. A. R. 68—14 0. C. 38. 

S. 110. 

See S. 100 C. p. C.-No third ap- 
peal in suits under the Oudh Rent 
Act-S. D. 5 of 1892— R. A. R. 68— 
14 0. C. 38. 

S. 118. 

See S. 4 and 12 of Indian Limi 
tation Act. 

S. 119 (A). 

Time for appeal expired on a holi- 

day--17 0. G 254. 

S. 119 (C). 

Eevisional powers of the Court of 
Judicial Commissioner— R. A. B, 68 
’•^See S. 109. 


S. 120A. 

Power of review by subordinate 
Revenue Courts in Oudh— Decree 
when considered as nullity— Fraud 
of party to case— 2 0. L. J. 14 — 27 
I. C; 587, 

S. 124A. 

The question of jurisdiction, how 
to be decided— 10 0. C. 23—12 0. C. 
90. 

S. 124C. 

Explained-1 O. C. Sup. 1-24 I. 
C. 788.-— Meaning of ‘‘portion of 
produce of land Landlord's rem- 
edy against tenant failing to culti- 
vate holding held on rent payable in 
kind, 17 0. C. 55.— Fixation of rent 
of ordinary tenants at will— Fair 
occupation rent when no rent pre- 
viously paid— compensation for use 
and occupation— 10 1. C. 2—9 0. 0, 
296—362. 

S. 124D. 

See S. 108 (16)-4 0. C. 261.— 
Applicable to suits in which appeal 
lies to the District Judge, 4 O, C. 
314.— Appellate Courts order direct- 
ing Civil Court to receive plaint— 5 
0. 0. 332, 

S. 125. 

Issue of notice of ejectment by 
agent— R. A. R. 39. — Trial by Depu- 
ty Commissioner of suits instituted 
by him as Manager of an estate un- 
der the Court of Wards— R. A, R. 
42. 

S. 126, 

Sees. 7A-13 0. C. 7O-Se0 S. 
138.— Interpretation of ^‘Special 
Contract’^-33I 0. 215-2 0*L. J. 
724.— Definition of Lamhardar-^ 
Duty and liability of— 18 O. C. 5— 
2 0. L. J. 128-28 I. 0. 236 —S. 108 
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(8)— 29 I. C* .—Lamhardar col- 
lecting rent—Kight to eject— 29 I. 

C. 569-S. D. 1 of 1897-S. D. 6 of 
1903. — See Lamhardav — 35 1. 

760. 

S. 127. 

Explained-S. D. 17 of 1891— S. 

D. 20 of 1892 (201)-S. D. 34 of 
1891. — Trespasser— S. D. 3 of 1910 
—1 O. C. 40-1 0. C. 28-S. D. 8 
of 1903-3 E. L. J, 109-87-30 
I. C. 257, (2 O. L. J.^^75).— Te- 
nant adding to his holding by en- 
croachment— S. D. 2 of 1912.— Te- 
nant in chief can not eject trespasser 
—30 1. C. 206-2 0. L. J. 352.- 
Groveland lei for cultivation— 5 O. 
C. 162.— Meaning of^iandloi’d'’— 
4 0. C. 25._SeeS. 108 (2)-S D. 
20 of 1892.— Position of Thekadar 
in possession after ejectment— 42 I. 
0. 41.— Limitation for recovery of 
rent“E. A. R. 71.- -Person occupy- 
ing land after losing right of its oc- 
cupation, 2 O. L. J. 745—33 I. C, 
252.— Consent of landlord— -Un- 
authorized occupation— 17 O. C..343 
-1 0. L. J. 574-26 1. C. 242,-Law- 
ful occupation subsequently becom- 
ing unlawful— Meaning of ‘‘Occu- 
pied’^-! O.L. J.574— 17 O. C. 343— 
26 I. C. 242— See 1 0. C. 28, 40—15 
O. C. 311.— Suit for recovery of ar- 
rears of rent — Agreement to pay 
rent not proved— Occupation rent, if 
allowable— Grain rent— Nature of 
maoi'-Mend 30 I. C. 499,— 
Suit against trespasser — Decree for 
mesneprofits— Jurisdiction— 30 I. C. 
364. — Tenants holding on after for- 
mal ejectment— 15 0. C. 311—17 0. 
C. 343-^(261. C. 242) -4 0. L. J. 
448.—- Trespasser as tenant for the 
purpose 01 payment of rent and not 
of ejectment— 3 0. L. J. 445.— Suit 
against trespasser for assessment and 
recovery of rent— 19 0. C. 370.— 

S* 108 ;(8)-40 L C. 848 and S. 108 

[( 2 ).. 


S. 128. 

Court held in camp— Notice to 
parties-^ S. C. 165— S. D. 9 of 1893 
— 1 0. C. 166. 

S. 129. 

See 11 O. C. 118.— Ex- proprietary 
rights claimed by mother of minor 
—Claim disallowed - Subsequent suit 
for declaration of ex- proprietary 
rights— 29 I. C. 675.— See S, 5 Limi- 
tation Act. 

S. 132. 

Meaning of “year” — 3 0. C. 67 — 
R. A. 11. 65. — Suit for rent by as- 
signee of landlord— Transfer of ap- 
peal — Jurisdiction of Civil Court — 
6 0. C 104— Dist. ID 0. C. 314. 

S. 135. 

Sec O. XLl, R. 1 C. P. C. 

S. 136. 

See 0. V, 11. 17 C. P, C. 

S. 137. 

Sees 108 (2). 

S. 138. 

Third person alleging receipt of 
rent— Necessary party, 2 0. C. 135. 
—Burden of proof— Appeal by inter 
vener-2 O. C. 137— Dist. 19 0. C. 
32.— Landholder's right against the 
intervener can only be enforced, by 
Civil Court— R. A. R. 53. — Good 
faith— Suit for recovery of co-sharers 
fractional share of rent — Tenant pay- 
ing rent to one co-sharer alone, re- 
leased from further liability— 1 0. 
L. J. 570.— Lessor when to be im- 
pleaded in lessee's suit against te- 
nant— 15 O. 0. 295.— Inquiry about 
receipt of rent, 15 0, C, 295— F. 19 
O. C. 32. 
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S. 140. 

To set off the guzara allowance 
against the amount decreed to the 
plaintiff—9 0. C. 179.— The plea of 
set off about what was collected by 
landlord from defendant’s sub-tenant 
not allowed— R* A. E. 13.— Claim to 
deduct the Dahyah^Vl 0. C. 124—17 
O. C. 6-22 I. a 125-23 I. C. 231— 
30 r. C. 218-14 O. 0. m.--Theka- 
dar precluded from claiming set off 
—1 0. C. 100. 

S. 141. 

Non-liability of under-proprietor 
to pay interest— 1 O. C. 04, 270—3 
O. 0. 22, 108—7 O. C. 116 (P. C.) — 
1 O. C. 267-26 I. C. 41.-2 0. C. 
2%S.—Thekadar's liability to pay in- 
terest-12 0. C. 140-9 L C. 221.— 
Interest from a person not holding 
under a written lease, 9 I. C. 221. — 
Interest on arrears of rent reserved 
by lease— 21 1. C. 82. 

S. 144. 

See 0. XXVI, E. 9 C. P. C.-S. 
C. 247. 

S. 145. 

Costs must be included — 1 0. C. 
141.— Execution of decree— Fresh 
process — R. A. R. 23, 24— R. A. R. 
50.— Fresh or supplementary— S. D. 
1 of 1904— S. D. 14 of 1891.-Pro- 
cess of ejectment is not process of 
execution — S« D. 17 of 1893 — S. D. 6 
of 1898— S. D. 5 of 1907.— Extension 
of period of limitation where it ex- 
pires on a Sundi^ — 13 0. C- 103.— 
Payment out of Court— See 0. XXI, 
R. 2 C- P- C — Application after 3 
years— Previous application pend- 
ing, 6 0.0. 48-9 I. C. 240. 

S. 151. 

Immoveable property— Standing 
trees and growing crops, S. D 3 of 


1899.-0, XXI, R. R. 54, 64 ap- 
plicable when the attached property 
is a mahal^^* D. 4 of 1897. - 

S. 152. 

Sale of under-proprietary right in 
execution of decree for arrears of 
rent against transferee to whom the 
right was transferred subsequent to 
the decree but before attachment — 9 
0. C. 185.— Judicial Commissioner’s 
jurisdiction to revise an order passed 
by Deputy<]ommissioner purporting 
to cancel the sale— R. A. R. 63— R. 
A. R. 68 .-14 0. 0. 38.— Compromise 
—Decree in terms of— Registration 
-4 O. C. 78-6 0. C. 364—13 0. C. 
241— 14 I. C. 29.— Pre-emptor’s lia- 
bility to pay arrears of rent recover- 
ed from vendee— 17 0. C. 379. 

S. 154. 

Liability to transferee from an 
under-proprietor to pay arrears of 
rent— 10 0. C. 36—9 O. C. 185.— De- 
cree against under-proprietor for 
arrears of rent— Position of encum- 
brancer— Suit on encumbrance — 4 
O.'L. J. 305—40 I. C. 305. 

S. 155. 

Meaning of “stranger”— Pre-emp- 
tion- 4 O. L. J. 167—40 I. C. 64. 

Ottdh Sub-Settlement Act 
(XXVI of 1866). 

See “ Under-proprietor. ’ —Mort- 
gage, usufruct— R. and J's. No 29. 
— Rule 10 not exhaustive — 19 0. C. 
27.— Proclamation of 1858— R. and 
J^s. 23. - B. and J’s. 44, 

30.— Tenancy under settle- 

ment— 11 Cal. 318.— See Oudh Rent 
Act S. 3 (8) and 6 Cal. 2l8.-fa%- 
Under-proprietor— Onus . on 
person seeking sub-settl6ment<^R. 
and J’s. 34, 52.— heritable and 
transferable right— Presumption to 
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retain in perpetuity lift tenure— 
How to establish right to sub/settle- 
nient-4 0. C. 31—10 0. 0. 318-14 
0. 0- 41 — 8 I. C. 407.— Under-pro- 
prietary rights— rights— 10 O. 
C. 318. — Meaning of Birt — Registra- 
tion of Birt deed— 14 0. C- 41 — 17 
0. C. 299 —Sub- proprietary right— 
Holding under contract with some 
degree of continuousness— S. C. 109. 
—How to establish under- proprie- 
tary right, 8 O. C. 145-9 O. C. 167- 
12 b. C. 164—14 0. C. 196-15 0. C. 
33—8 I. C. 407—8 I. C. 407—691— 
22 I, C. 125-30 LC. 218.— SeeOudh 
Estates Act, 4 Cal. 839. — Note of 
Settlement Officer in Settlement Re- 
cord contrary to mutual agreement 
between the parties — Parties held 
bound by agreement — R and J’s. 60. 
— Promise oy Taluqdav in a letter 
held binding on himself and heirs — 

R. and J’s. 59 — Grant of cash nan- 
Jcar for mortgagor’s maintenance, 
whether amounts to grant of under- 
proprietary right, 12 0. C. 124 — F. 
22 I. C. 125-23 I. C. 231-30 I. C. 
218. — Under-proprietary right, bur- 
den of proof, 12 0. C. 164—14 O. C. 
196.^15 O. C. 33—8 I. C. 407—22 I. 
C. 125-30 I. C. 218-8 O. G 145 -9 
0, C. 167.— Whether intention to 
grant can be inferred, patta shan- 
klap, 20 0. C. 285..-42 1. C- 937. 
—Meaning of Qahiz darmianiy 25 I. 
C. 743.— Under-proprietary right, 
tenants to n.ake out pthm facie case 
only, 26 I. 0. 683 — Assertion of un- 
der-proprietary right against land- 
lord. 8 I. C. 710,— Illegal ejectment 
by landlord, jurisdiction, 8 0. C. 17 
-9 O. C. 37— 12 O. C. 90-10 0. C. 
23—13 0. C. 188—16 O. C. 105. 

Pardanashin. 

Documents e;secuted by — Inter- 
pretation of --2 0. C. 372.— Whether 
required to appear in open Court 
out of pardah when applying under, 

S, 488 Or. P. 0,-S. C. 142.-Deed 


executed by— Nature of proof— 4 O. 
L. J. 425.— Denial of execution by 
—Burden of proof — 7 O. C. 292—0. 
P. J. 1030. — Suit to set aside part 
of a deed executed by— Burden of 
proof-S. C. 272—27 Cal. 768— Deed 
executed by— Burden of proof -15 
O. C. 271—1 O. L. J. 466-30 I. C. 
239—3 0. L. J. 482.— Deed of gift in 
favour of the son of a paramour and 
Mukhtar — Necessity of independ- 
ent advice— Undue influence — 16 

O. C. 378-25 I. C. 861—30 f. C. 269 
-25 I. C. 917—1 0. Ij. J. 466, 503. 
— Law as to transaction by —Burden 
of proof— Validity of deed to be 
established by person relying upon 
it, 1 0. L. J. 466— See 15 O. C. 271 
—16 0. C. 378.-Deed of gift— Bur- 
den of proof— Independent advice— 
Undue influence — 1 0. L. J. 67— See 
15 0. C. 271—30 1. C. 269-35 I. C. 
395.— Admission in pleadings when 
binding— 19 O. C, 192. — Plea of non- 
receipt of consideration— 33 I. C. 
746.— How far protected by law, 0. 

P. J. 1063-18 O. C. 147.-Attesting 
witness not actually seeing the lady 
sign the deed— 18 0. C, 147.— Execu- 
tion of decree, fraudulent conduct— 
40 I. C. 399. 

Partition. 

Proof of, 12 I. C, 403.— See SS. 
107 to 114 Land Revenue Act (III 
of 1901).— Mortgagee in possession, 
objections by— 2 0. L. J. 381.— Dis- 
putes arising after confirmation— 2 
0. L. J. 742.— Effect of— 18 I. C. 
281—9 0. C. 76.— Joint family — 22 
L C. 129. — See jurisdiction.— Right 
of under-proprietor, S- D. 10 of 
1909— S. D. 2 of I915.-Suit for, 10 
0. C. 32—15 0. C. 81—24 I. C. 633. 
—Between co-sharers, 2 0. L. J. 381. 
-See 37 0. E. Act— S. D. 5 of 1911. 
Imperfect, date of its effect— 12 0. 
C. 229.— Among superior proprie- 
tors— 12 0. C, 97.— Made by Com- 
missioner— 25 I. C. 227.— Of build- 
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ings 18 0. C. 80.-— Of houses, 2 0, 
L. J. 51— Of mahal not confering 
fresh statutory period, S. D. 1 of 
1909. — Without actual division of 
property — 20 I. C. 861. — Between 
sons and step-sons, mother’s share, 
19 O. C. 240. — Objection to method 
of partition, when to be urged— 
Mortgagee subsequently becoming 
full proprietor — 30 I. C. 316. — Com- 
promise — 0. P. J. 6*28. — Suit between 
two widows —Minor heir not made 
party — Minor’s title to share in de- 
ceased’s estate recognized— Decree 
absolute refused until security for 
person and property of minor given 
by one widow — 25 1. (1 901—15 0. 
C. 223.— Position after partition— 
41 L C. 171. —Revenue Register, 
weight of entries in— Power of Par- 
tition Officer of Revenue (tourt— 30 
I. C. 240.— Partition proceedings 
does not affiect tenant's status, 2 0, 
L. J. 720.— See ‘-appeal/^ S. 42 
Specific Relief Act. 

Partition Act (IV of 1803) 

Meaning of ‘‘undivided family” 
and “dwelling bouse” — 9 O. C ]5() 
—7 1. C. 436 (440). -Property sold 
free from mortgage— Sale proceeds 
divided among co-sharers— Mort- 
gagors undertaking to satisfy mort- 

f age debt— Remedy of mortgagee — 
6 0 C. 161-1 0. L. J. 386, 

Partnership. 

Agreement for, in respect of a 
lease for the farm and sale of drugs, 
validity of — 17 0. Q. 193. — Breach 
of agreement of suit for share of 
loss in— 4 O. and A. L. R. 229,— 
Prayer for winding up of— 4 0. and 
A. L. R* 229.— Business --Jurisdic- 
tion, 1 0.,L. J. 561. 

> Party. 

Wall 5 . treatment as such, 15 I. C. 
270.*-Att€8ting deed of transfer 
whether consenting, 17 0. C. 157.— 


INDEX 

Addition of, in appeal, limitation— 
18 0. C. 00-20 O. C. 67. 

Patwari. 

See Kanungos and Patwavh Act, 
R. A. R. 72 and 72. 

Patwari's Papers. 

I Entry in-25 I. C. 177-1 0. L, J. 

' 531. 

Pauper. 

SeeO XXVtir R. R. 1-16-0. 
XXXIll-O. XLIV C. P C. 

Pedigree. 

23 All. 72. -See S. 32 Evidence 
Act— Statements of members of the 
family touching tradition on the 
subject of descent— Controversy— 11 
O. c. 302—15 0. C. 364—21 I. C. 
274-30 I. C. 220—0. P. J. 967.— 
Filed in Settlement Court— 10 I. C. 
190-8 L C. 728—15 0. C. 364—1 O. 
L J. 447-3 O. L. J. 327—19 O. C. 
321 — Extracted from Settlement re- 
cord- Parentage as given in memo- 
randum of appeal, whether proof of 
legitimacy ~ 21 I C. 274. 

1 Penal Code. 

S. 14 (4). 

Unlawful assembly— Maintenance 
of existing peaceful possession with 
or without title — Enforcement of 
right by person out of possession — 
17 O. C. 21. 

SS. 34, 397, 

Dacoity— No evidence whether ac- 
cused actually caused gri(?vous hurt 
—Amendment of conviction— 
Punishment, 3 0. Or 263. 

SS. 34, 299, 300, 302. 

A.ssault causing death— Joint and 
several responsibility— Common in- 
ten tion-^16 0. C. 19. 
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SS. 65 and 75. 

Imprisonment for non-payment of 
fine--S. C. 175. 

SS. 65 and 188. 

Minimum term of imprisonment 
in default of payment of fine— Or- 
der promulgated by public servant 
—S. C. C5. 

S. 75. 

Second coriViction — Limit of 
punishment— S. C. 79. 

S. 84. 

Meaning of ‘‘knowing the nature 
of the act”— 16 0. C. 321. 

S. 97. 

Plea of private defence, when 
maintainable —title to property 
clear-19 O. 0. 18-3 0. L. J. 14- 
33 1. C. 820. 

SS. 99 and 105. 

Forcible seizure of bullocks by 
Chapmsls-^Bonafde act of public 
servant — Private defence— 24 I. C. 
172. 

SS. 99, 323, 493, and 498. 

Cognizance of offence upon com- 
plaint of person other than one af- 
fected by it — 20 I. C. 233. 

S. 102. 

Right of private defence, com- 
mencement or— 10 0. C. 196. 

SS. 109, 110. 

High Court’s power of revision of 
District Judge^s order granting sanc- 
tion to prosecute— 6 0. C. 216—17 
0, C. 25, 

S. 108. 

'Abettor present at the commission 
— S. C. 143.— Presence, inaction, 


probability compatible with in- 
nocence, 1 O. L. J. 360. — Of the of- 
fence of kidnapping from lawful 
guardianship.— See 12 O. C. 418, 

SS. 114 and 323. 

SS. 423, 439— Revision— Offence 
compounded— 13 O. C, 161. 

S. 141. 

. Enforcement of right by person 
j out of possession, 17 0. C. 21. 

SS. 141, 146. 

House occupied by one, taken by 
another during former’s absence— 1 
O. L. J 527. 

S. 147. 

Rioting— Grievous hurt— Separate 
sentences on separate convictions 
S. C. 125— The attacking and the 
resisting party not to tried to- 
gether— S. C. 75. — Rioting and some 
other offence committed in its con- 
nection— Separate sentences for each 
otrence-17 0. C. 184. 

S. 148, 149, 304. 

Member of unlawful assembly lying 
unconscious from the outset, not 
charged with offence committed by 
others during his unqpnscious vstate 
-15 0. C. 183. 

S. 154. 

Facts to be proved— 8 0. C. 418. 

S. 174, 

Actual service must be proved— 
S. C. 99 — Citation issued under S. 
147 U. P. Land Revenue Act (III of 
1901 ) —Intentional disobedience— 
13 0. C, 65. 

S. 176. 

“ OflScial Register ” — Refusing to 
furnish information to the Patwari 
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regarding collections * made 1^ 
Zamindar--Jamahandi---10 O. C. 
238—8 O. C. 128.— Facts to be prov- 
ed in order to justify a conviction 
under— 8 O. C* 1^8. 

S. 177, 

Policeman enlisting under false 
name — S. C. H. — Judicial proceed- 
ings — Proceedings by a Revenue 
Officer as distinguished from a Rev- 
enue Court — 13 O 0. 19~ 17 O. C. 
26. 

S. 182, 

Sees. 195 Or. P. C-6 O. C. 1.- 
False charge against presiding offi- 
cer in order to get the case transfer- 
red— 12 0, C. 308. 

SS. 182, 456. 

See SS. 192 195, and 537-5 O. C. 
164. 

S. 188. 

General order — 18 O. 0. 70. — Dis- 
obedience of order promulgated by 
public servant.— S. C. OO.^Sec S. 
65 Penal Code — S. C. OS.-— Order 
issued by Police Sub- Inspector to a 
Station Master to detain certain logs 
lying on trucks suspected to be stolen 
property— 16 0. C. 371 

S. 193. 

See SS. 195, 537 Cr. P. C.— S. C- 
232.-See S. 435 Cr. P. C. 4 O. C. 96. 
—17 O. C. 25.— Contradictory state- 
ment ip the same deposition— Right 
of witness to correct before finishing 
his statement — 16 0. C. 81. 

r" S. 197. 

•ti 

Plea 9 f previous acquittal, in a 
criminal trial upon the same facts — 
6 O. C. 153. 


SS. 201, 302,314. 

Alternative charges— Attempt to 
cause disappearance of evidence of 
offence— S. C. 138. 

S. 206. 

See SS. 195, 476 Cr. P. C.-5 O. 
C. 46. 

SS. 209, 210. 

Higli Court’s power of revision — 
6 O. C. 216-17 O. C. 25. 

S. 211. 

Conjplainant should be allowed an 
opportunity of proving truth . of 
complaint — S. C. 94 — ^Prosecution 
for making false charge— Invalidity 
of proceedings — 5 O. C. 240— Com- 
plaint struck offf or complainant's 
absence, fresh complaint-~17 0. C. 
18. 

SS. 216, 395, 400. 

Meaning of “ Gang of dacoits ’ — 13 
O. C. 2e35. — See S. 400^ Penal Code. 
— Harbouring proclaimed offender — 
Publication in Criminal Intelligence 
Gazettee, whether sufficient notice — 
Offender adopting false name— 1 O. 
L. J. 30. 

S. 218. 

F&j sheet drawn up in Railway 
office is a record ” — Accused sen- 
tenced by Magistrate under two 
offences, one of which , exclusively 
triable by Court of Sessions— 24 j. 
C. 590. 

S. 228. 

Intentional insult or interruption 
to a public servant— S. C. 186. 

SS. 300 and 304. 

Provocation grave and sudden— 
Wife found lying with other— 30 I. 
C. 449.-2. 0. U J. 463. 



INDEX 


189 


S, 302. 

Murder with ferocity— Sentence 
of death— 8. C- 210, 216—3 0. L. J. 
19,— Suspected participator in crime 
appearing as prosecution witness — 
weight of his statement— 1 0, L. J. 
95. 

8, 304. 

Intention to cause death — 8. 0. 
123.— Congestion of lungs,— S. C. 
242. — Death iiy negligence — Sinking 
of boat overcrowded— Lessees of 
ferry, not responsible— Accident— 2G 
I. C. 664. 

8. 314. 

See 8. 201, 8. C. 138. 

SS. 320, 411. 

Theft committed during ihe mu* 
tiny of 1857 — Dishonest retention of 
stolen property— Amnesty proclaim- 
ed by the Government after the mu- 
tiny— S. C. 190. 

. 8. 323. 

Security to keep the peace after 
conviction on a summary trial— 7 
0. 0. 338. — Power of High Court in 
revision— 13 0. C. 161. 

S. 325. 

Power of High Court in revision 
—17 0. C. 92. 

SS. 335 and 338. 

Grievous hurt— compoundable of- 
fence— S. C. 74. 

S. 342. 

See 8. 211—5. 0. C. 240. 

SS. 361, 362, 363, 

Elements constituting offence— 
Kidnapping from lawful guardian- 


ship not a continuing offence— Dis- 
tinction between “ taking and retain 
ing” and “ taking and detaining ” 
and concealing’’ — Abetment — 15- 
O, C, 351,— Kidnapping by pater- 
nal uncles — Guardian of Hindu girl 
—25 I. C. 840, 638—15 0. C. 351— 
27 I. C. 121. 

S. 366. 

Kidnapping of two girls— Se- 
parate sentences — 1 0. C. 4. — Tak- 
ing to be physical— 25 I. C. 638—1 
0. L. J, 330. 

SS. 394, 395. 

See SS. 34, 302, 30—3 0. 0; 263.— 
Presumption of dacoity — Possession 
of stolen property— 1 O. C. 1. — 
Dacoity committed in Lucknow 
District— Trial by jury and not by 
assessors— 27 I. C. 553— Pointing 
place where stolen property found — 
23 I, C. 1004, — Identification of 
dacoits — Weight of evidence— 39 I. 
C. 296. 

S. 396. 

See SS. 342 and 289 Or. P. Code- 
1 0. C. 84. 

8. 397. 

See S. 34-3 0. C. 263. 

8. 400. 

Meaning of belonging to “ gang 
of dacoits ” — Evidence of approver 
— Evidence necessary for corrobora- 
tion of an approver- 13 0. C. 235— 
243. 

S. 401. 

Evidence necessary to prove of- 
fence of —7 0. C. 163—10 I. 0. 23 
(25). 

S.409. • 

_ Place of trial-4 0. C. 476— For. 
eign Jurisdiction and Extradition 
Act— 5 0, 0. 55. 
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S. 411 I 

Second conviction in cases of dis* | 
honest retention of stolen property j 
— S. C. 167.— Dishonestly receiving ; 
stolen property — Security— S. C- 70. 

S. 442. 

Thatched hut, whether a building 
-3 O. L. J. 493. 

S. 447, 

See SS. 423 and 522— Cr. P. Code 
-7 0. C 208. 

S.448. 

House trespass— To enter into 
judgment- debtor’s house for execu- 
tion of warrant— 2 O. ^5. 

S. 451. 

House trespass with intent to com- 
mit adultery — Husband’s possession 
of house essential— Consent of hus- 
band-23 I. C. 703.-1 0. L. J. 48. 

SS. 465, 467. 

Se^ S. 195 (c) Cr. P. C -8 O. 0. 
313-Forgery— WiU-3 O.L. J, 477. 

SS. 468, 471. ' 

Production of forged certificate 
for obtaining employment— 5 O. C. 

232. 

S. 476. 

Proceedings in execution of decree 
are judicial proceedings— 17 O. C. 
309. 

S. 490, 

What amounts to breach of con- 
tract of seryice-^S. C, 87. 

S.494. 

^^Infant marriage— Bigamy— S. 0. 


S. 495. 

Brother of the husband of the 
woman is not as such a “ person 
aggrieved ”—11 0. C- 118. 

S. 498. 

Evidence of marriage— 3 0. C. 
342. 

S. 500. 

See S. 132 Evidence Act-3 0. C. 
80. 

S. 503. 

Threat to injure property— S. C. 
146. 

S. 511. 

DistinctioVi between an attempt 
and preparation— S. C. T(>. 

Penal. 

Kate of interest— 2 0. L. J. 402.— 
See Interest. 

Penalty. 

f 

Soe S. 71 Contract Act. 

Pendentilite. 

Transferee, whether bound by 
result of litigation— 2 O. L. J. 291 
-16 0. C. 148—13 0. C. 50. 

Pension. 

Grant of villages revenue free not 
a— 18 0. 0. 168 

Personal. 

Contract to pay the mortgage 
money— 12 0. C. 275.— Contract with 
manager— 14 O. C. 127.— Covenant 
not to redeem prior mortgage before 
satisfaction of subsequent mortgage 
— 17 0. G. 303. — Covenant to pay— 
10 O. 0. M.-Decree-14 0. C. 62- 
18 0. C. 146-17 0. C. 163-10 O.C. 
48‘— Knowledge of the judge— 0, 
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P. J. 221.— Knowledge — S. 110 Or. 
P. C.-IO 0. C. 168.— Liability— 12 
0. C. 275-17 O. C. 2O7.-Pre<0mE^ 
tion a, right— 18 O. C. 266. 

Plaint 

Cause of action— 4 0. C- 29— S. C. 
255.-See O.XLIir. R. 1—2 O. C. 5. 
—See 0. IV, R. 17-S. 0., 120.— Con- 
verting suit of one character into 
suit of another and inconsistent 
character— S. C. 92—8 O. C. 266.— 
No amendment without notice under 
-S* 80 C. P. C.-4 O. C. 133. -Veri- 
fication of— O. P. J. 635 —Suit for 
declaration — Amendment— 6 O C. 
324.— Amendment so as to claim 
jointly for himself and the added 
defendant — 11 0. C. 225.— Amend- 
tnent of, in suit in which plaintiff is 
bield not a minor at the time of its 
institution— 5 0. C. 355. — Where 
plaintiff entered as minor by mis- 
take — 7 0. C. 234 — Suit instituted 
3y minor without next friend— 11 
3. C. 159. — Objection as to amend- 
ment taken in appeal— 4 O. C. 314— 
S. C. 214. — Extention of time allow- 
ed for amendment — 80. 0. 241(244) 
—Amendment after period of limita- 
tion had expired— S, 22— Limitation 
Act— 19 0. 0. 221.— Order return- 
ing for presentation to proper Court 
^11 0. C. 98— And labels, entry of 
actual date of presentation in— 17 
0. C. 148.— Or written statement, 
documents filed with, party filing 
not permitted to resile therefrom— 
17 O. C* 327. — Court making new 
case not set up in— 5 O, C. 222—7 
O. C« 287.— Use of forms of— S. C. 
93. ^Informality in— Inconsistent 
allegations— 1 0. CJ. 88.— Insufficient^ 
It stamped — Limitation— 4 O. C. 
108— S. a I18.-See O. XLIII, R. 1 
C. P* C-^Plaintiff how far bound 
by case set up in— 6 O. C. 119, 247 
— S. C» 261, 293. — ^Returning of,— 
See SS. 92, 98 0. P. C.— 0. 0. 110. 
11§^ 3i7i— 1!lfea;ted as application 


under S. 47 €. P. C. — 80.0.827. 
— Verification of, by acting mana^ 
get— 21 Cal. 60.— Fraud alleged but 
not proved— 9 I. C. 429.— New re- 
lief claimed for the first time in ap- 
peal-3 O. C. 254-27 I. C. 960.- 
Whether a question of procedure— 
13 0. C. 152,— Jurisdiction of Court 
on valuation given in— 16 O. C. 257. 
-See 0. 1,. R. lO.-O. VII, RE. 1— 
18 C. P. C. 

Plaintiff. 

Abstaining from giving evidence 
— O. P. J. 739. — In a previous suit 
Ignorant of his right not precluded 
from suing for it in a subsequent 
suit— O. P. J. 553. — Though claim- 
ing superior may get inferior rights 
— 0. P. J. 314. — To succeed on his 
own title^ — 0. P. J. 452. — See Res- 
judicata— 9 O. C. 339. — Deed of 
charge-12 0. C. 130—16 0. C. 354. 
—Relinquishment by— 32 I. C. 740 
—13 0. C. 183. — Misconduct, declara* 
tion refused on ground of— 9 O. C. 
185.— Title, decree whether it can he 
passed on— 12 U. C. 183,— Title, 
proof of— 9 O. C. 273—11 0. C‘ 83, 
290. — See S. 5 Limitation Act— 10 

0. C. 291. 

Pleader. 

See Legal Practitioner's Act.— 
Certificate of fee lodged in Court 
after argument— 13 I. C. 500.— 
Authority of— Withdrawal of plea 
—Client’s position in appeal— 34 I. 
C. 890 — Repudiation of admission 
of facts made by pleader— 20 O. C. 
49.— Appearance by, without in- 
struction — 2 0. L. J. 198. — Liability 
of, for giving wrong advice— 10 O. 
C. 95.— Holding brief for another 
in appeal— 9 O. C. 65. — Informed of 
date of hearing— 2 0; L. J. 198. — 
Refusing to disclose professional 
communication on being questioned 
by, Courts 20 I. C. 598.— Fee— 18 

1. a 500-17 O. C. 284.^To gpp^r 
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ior opposite party— 19 0. C. 237 — 
See Contract Act S. 23.— Conduct 
of, in cross-examination— 19 O., C. 
246* 

Pleadings and Practice. 

Order in review— .Reasons not 
recorded— O. P. J. 736.— Plaintiff 
not entitled to succeed upon a case 
not disclosed by his pleadings — S. 
C. 293. — Effect of failure to prove 
facts alleged in— 17 1. C. 296. — Va- 
gue relief based on allegations out- 
side pleadings — 32 I. C. 365.— Par- 
ties to abide by the position they] 
have adopted — 8 0. C. 353 — 3 O. C. 
32-4 O. C. 190, 408-6 0. C. 119.— 
Point not raised in memorandum of 
appeal— 15 I. 0. 270,— Vague— 1 0. 
L. J, 591.— Setting a new case not 
made out in the plaint — 6 O. C. 247 
8 0.C. 45,116-1 O.L. J. 38.— State- 
ments made in, interpretation of — 
Admission of claim— 1 O. L. J, 447. 
— New plea at the time of argument 
—4 0. C. 347. — Suit to redeem con- 
verted into a case for possession — 10 
O. C. 17. — Now case made out by 
Court— 5 0. C. 222, — Pleading of 
one party, whether can be availed\)f 
by other party— 37 I. C. 23.— Re- 
garding cases on deeds executed by 
Pardanashin women — 7 O. C. 292. 
— -Aneiliary prayer failing— 11 1. C. 
537. — Altered in appeal— O. . P. J. 
882. — Vendor not necessary party in 

f re-emption suit— 10 O. C. 49.— 
dea not specifically raised— Power 
of Court— 4 O. L. J. 456. — Execu- 
tion of deed denied — Burden of 
proof— Plea of minority— Proof of 
majoWty— Endorsement as to age 
madeb y registering officer— 25 I. C. 
648.— And judgment referred to 
for explaining decree— 0. P. J. 618. 
—Admission of document in second 
appeal— Discretion of two Courts 
not to be interfered with in second 
appeal— Document not produced at 
first appeal— 11 C. 289.— Practice 


of Indian Courts not to allow inter- 
est exceeding the principal— 0. P. J. 
37,— Amendment setting up inconsis- 
tent case— 30 I. C. 499 —Order pass- 
ed by District Magistrate in absence 
of statutory authority— Power of 
Magistrate to do an act, where to be 
derived from — ^17 0. C. 263.— See 0. 
VI, R. 16 — Alternative claims on 
ground of ownership and prescriptive 
right— 20 O. C. 192.— His own fraud, 
effect of party — 18 0. C. 131 — Sub- 
stitution of representatives for de- 
ceased party — 0. P. J, 563.— Appeal 
confined to a portion below the pre 
scribed limit.— See PrC'emption—O. 
P. J. 634.. 

PosseBsion. 

See also adverse possession. 

Suit for — Limitation— 1 O. C. 229 
— Dispossession, suit based! on — 
Right of groveholder to mortgage 
— No provision as to re-entry — Cus- 
tom recorded in Cus- 

tom as to non-transferability— 15 
L C. 277—2 0. C. 3.— Possession, of 
part — Presumption.— Tre^asser’s 
possession — 12 O. C. 58.— Plots in 
bazar used as sitting places for 
dealers — Superior rights with Taluq- 
dar— Subordinate rights with' plain- 
tiff —Adverse possession— Position of 
Taluqdar — 3X). L. J. 417. — Oyer jun- 
gle scattered trees— 32 I. C. 370.— 
Good title against trespasser— 12 O, 
C. 129— 25 1. C. 694-13 0. C. 260 
—11 O. C. 337—2 0. C, 3—9 0. 0. 
278.— Suit by one against an- 

other for,— 19 O. C. 169.-.Heritabil- 
ity of trespasser — Taking of vari- 
ous periods of adverse possession—- 
9 0*. C. 161,230—11 0. C. 387.— Ac- 
tual or constructive — 13 0. C, 369, 
347—20 I. C. 286— Suit for— Cus- 
tom — Ikrar malikan dcA— Estoppel 
by acquiescence— 21 I. 0. 256— See 
also— 10 0. C. 256.— Possession for 
a long time, sufficient for a decree— 
Disturtonce of plaintiff’s long con^ 
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tinned possession by defendant — 
Title to hold possession not suffi- 
ciently established— 11 I. C. 94.— 
Presumption as to— 18 O. C. 43—19 

0. C- 375. — Money deposited in 
Court and pre-emptor put in posses- 
sion, money recovered by Magistrate 
in payment of fine due from vendee, 
decree reversed in appeal, vendee 
whether entitled to get back posses- 
sion without payment of money — 11 

1, C. 227.— Mortgagee when not 
entitled to sue for — 18 O. C. 280.— 
Suit for, by decree holder, auction 
purchaser— 18 0. C. 345— Plaintiff 
must prove better title— 19 0. C. 
141. 

Police Act \ of 1861. 

S. 17. 

Order appointing special con- 
stables, whether order made in Crim- 
inal proceedings— 20 0. C. 229. 

Pre-emption. 

Transfers giving rise to See Oudh 
Laws Act SS. 9, V),— Right and 
liabilities of Fre-emp- 

tor liable lik^^ vendee— 17 O. C. 377. 
— Suit not instituted bona fide with 
the object of excluding a stranger— 
13 I. C- 508.— Pre-emptor’s denial of 
vendor’s title -1 0. C. 174—2 0. C. 
9—7 0. C. 61—0. P. J. 646-17 O. 
C. 150. — Right once accrued can not 
be defeated by any thing that hap- 
pens afterward— 19 0. C. 183—20 
O. C. 160. — Plaintiff’s title at institu- 
tion of suit, title acquired by vendee 
subsequent to cause of action — 11 0. 
C. 290, 12 0* C. 229, 14 0. C. 156- 
17 0. C. 242, 19 0. C. 110 —Property 
re-sold to vendor prior to suit— 14 
O, 0. 156, 37 I, 0. 181, 170.-Pre- 
emptor and vendee both occupying 
position of Co-sharers, circumstances 
arising subsequent to decree— 17 O. 
0. 242. — Amount of proof necessary 
to shift onus— 4 0. C. 247—6 0. Q. 


327—14 O. C. 1.— Burden of proof, 
witnesses not expert — 4 O. C. 247. — 
Person inheriting property, whether 
entitled to pre-empt— 18 O. C. 256, 
-Pre-emption of part of property 
sold— 13. O. C. 260—17 O. C. 242, 
339—4 O. C. 397-3 0. L. J. 7.— 
ITendee acquiring property after in. 
stitution of suit -20 0. C. 196.— 
Pre-empter joining with himself one 
having no right of pre-emption — 1 
0. C. 308— S. C. 322.— Vendee join- 
ing stranger — 10 0. C. 225. — 7 O. C. 
22 — 15 Cal. 224.— No bar to a sub- 
sequent suit as reversioner— O. P. 
J. 936 — Per-emption as defence to 
redeem — S. C. 205—6 0, C. *279. — 
Entry in \W.ajih-ul-arz that every, 
co-sharer had a right to sell — 20 
O.C. 226-See also 33 1. C. 775.- 
Pre-emptor with limited interest— 3 
0. C. 306—18 I. 0. 386.— Re-pur- 
chasing the property before suit — 19 
O.C* 190 (19).— Where inconsistent 
reliefs are prayed for— 1 0. 0. 174,— 
Effect of inheriting property on right 
of pre-emption— 18 O. C. 256.— Not 
defeated by decree in which plaintiff 
was no party— 7 0. C. 1.— Widows 
right of— 7 0. C. 158. — Rival pre- 
emptor’s — 4 O. C« 397. — Mortgage, 
Foreclosure, decree for pre-emption 
without impleading other co-sharers, 
transfer by decree-holder during 
pendency of appeal, suit carried on 
by money supplied by third person 
—19 O. C. 153—20 O. C. i96.— 
Transfer after institution of suit to 
persons having superior right — 17 
O. C. 150.— Rules in Agra province 
not applicable in Oudh — 19 0. 0. 
185.— Omission to allege readiness 
to pay the price found to have been 
actually paid— Dismissal of suit— 
S. C. 214.— No right in exchange— 
18 O. C. 109.— Bight and liabilitres 
of pre-eraptor — Relation of vendor 
and vendee — 8 O. 0. 283 — 9 0, 0. 
308.— Decree passed in favour of 
vendee — Right of pre-emptor to. 
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execute— 8 0. C. 186. — Right of eX' 
proprietary tenant to pre empt— 1 
0. h. J. 405.— Pre-emptor not suing 
honafide for herself— Maintainabil- 
ity--13 I. C. 508—0 0. G. 331.— 
Where a Wajib^ul-arz stated that 
every sharer has a right to sell — No 
custom excluding pre-emption — 4 
0. h. J. 562-17 q. C. 105.— Appli- 
cation of law of pendens — 17 0. 
C. 150. — Personal— 18 0. C. 256. — 
Sale in favour of one of several per- 
sons equally entitled to pre-empt— 
13 0. C. 260-17 O. C. 242, 330.— 
Condition essential for enforcement 
of— 13 O. 0. 219.— Effect of single 
instance of claim for on— 17 O. C. 
,105r— Heritabihty of— 18 0. C* -56, 
—Permanent lease — 14 I. C- 717.— 
Ownership of land basis of— 18 0. 
C. 256^Auctioa purchasers, before 
confirmation of sale — 10 0. 0. 273— 
16 0. C. 99.— On mortgage deed— 15 
0. C. 1—16 O. C. 9.— Foreclosure 
decree, mortgage by ostensible own- 
er— 11 O. C. 26 Sale of revenue 

free Imi^^Vuzul land— 10 0. C. 
257.— In case of lease— 14 I. C. 717 
—10 O. C. 348. — Money supplied by 
third person— 10 O. C. 40.— See 
Oudh Laws Act. 

(c) Pleader’s Fee. 

See 7 0. C. 43 and the Oudh 
Civil Digest 1912 para 272. 

(d) Valuation. 

Where property is alleged of great- 
er value than sale consideration, 12 

0. 0, 31. — Value of subject matter 
of suit— For iim of appeal, 6 O. 0. 
255,— Jurisdiction to be decided by 
the valuation set forth in plaint — 9 

1. C. 414-12 0. G. 31-6 O. G. 255. 

(e) Limttatioii. 

Applicability of Art 10 timitatiou 
Act— S. G. 248. — Equity of redemp- 
tion incapable of physical possession, 


S. C. 848—1 0* G. 263.— Suit on the 
basis of foreclosure ^decree— 7 0/C. 
8-2 O. L. J. 109-10 0. a 374—12 
O. C. 314,— Sale deed— Agreement 
to pay back the purchase money, 8 
O. G. 275.— Document called Aida 
bil iwaz but on the face of it a sale 
deed-12 0. C. 185—21 1. 0. 60.- 
Plaint returned for presentation to 
the px'oper Court, 9 O. C. 1.— Deed 
purporting to rectify some mistakes, 
regarding numbers and plots of 
land, but stating no rectification for 
I'ectification —8 O. C. 288.— Sale sub- 
ject to mortgage and incapable of 
physical possession — 28 I. Q. 209 — 
See also 7 O. 0. 8. 

(/) Pleadlugg. ' 

Vendor not necessary party — 10 
O. C. 49—13 0. C. 241. 

{g) Costs. 

Mortgagee entitled to costs pro- 
perly incurred in obtaining decree 
for foreclosure— 2 0. C. 103— 3 O. 
C. 184.— Setting off costs by pre- 
emptor decree-holder— 3 0. 0. 323 
— 6 O. C- 23. — Of stamp paper for 
sale deed— -Costs of improvement, 
. 10 0. C. 49. 

{h) Estoppel. 

Fraudulent transfer by vendee’s 
husbaiuh- Vendor estopped from 
denying the truth of the transfer -1 
0. 0. 188.— Attestation of sale deed 
by father— Son’s right to pre-empt, 
1 0. C. 252-7 0. C, 6I.-N0 estoppel 
against right of pre-emption in the 
absence of written notice— 5 0. C* 
895,— Waiver— 1 O. 0. 254.— Proof 
for establishing plea of, 1 0. 0-* 264 
—10 O. 0. 257.— Sale openly made 
— Co-sharers assembled— S. 0. 83. — 
Byconduct-S. C. 305— 10. C. 254 
-5 O. 0. 395-^7 O. C. 61.— Admis- 
sion of vendor in sale deed and 
written statement as to part pay- 
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ment by vendor^Decision of ques- 
tion as to payment of price between 
vendor and vendee, 9 O. C. 308.— 
Estoppel by representation or con- 
duct, 3 0. L. J. 7. 

Presumption. 

Arising from non-receipt of share 
of profits within 12 years— 1 0. C. 
143 — As to authenticity of old docu- 
ments — 23 Cal.* 838.— Hindu joint 
family — Debts incurred by members 
—Family necessity— Consent— 33 1. 
C. 778. — As to common gambling 
house— 5 O. C. 37. — Production of 
document with endorsement of pay- 
ment— 15 0. C. 278.— As to docu- 
ments more than 30 years old— 7 0. 

• C, 290.— As to genuineness of very 
old deeds— fi 0. 0. 142.— As to 
guilty possession of opium— S. C. 
161, 236. — As to issue of notice by 
duly constituted authority, 7 O. C. 
51, 68.— As to nature of estate taken 
by female under oral gift — 5 O. C. 
345 - 9 0. C. 113.— As to Zamin- 
title and possession— 32 L C. 
370. — As to possession— 8 0. C. 177. 
— As to possession of waste land— 9 
0. C. 33-S I. C. 708—12 O, C. 58. 
— Proof as to non-existence of cus- 
tom — 33 I. C. 775. — As to power of 
one official to sign for another, 7 0. 
C. 65.— As to statement of a witness 
regarding facts which occurred in his 
life time mi which occurred before 
he was born— 8 O. C. 94.— In favour 
of entry in Wajib ul 0. C. 

71—8 0. C. 94.— Of estate of inhe- 
ritance without express words of in- 
heritance in birt 0. C* 31— 

10 O. C. 318-14 0. C. 41-8 I. C. 
407. —Of Hindu Law of gift— 3 0. 
C. 55.— Property in possession of 
widow, 2 0. C. 286-3 0. L. J. 289. 
— ^Condition in lease, perpetuity — 4 
0. C. 139. — Of ownership — 6 0. C. 
119 — As to perpetuity of grant in 
favour of temple, 4 O. C. 61.— Of 
Taluqdari estate being held in trust 


for joint family— 4 O. C. 214*— As 
to family remaining joint up to 
particular time— 19 0. C. 93. — Of 
trust in Sangat property— 2 0. C. 
340—6 0. C. 355 (358).— Eebuttal 
of-S. C. 291-4 0. C. 31, 61.-Re- 
garding moveable property acquired 
by Hindu widow— 3 0. C. 89.— En* 
tries in Settlement papers, whether 
correct— 2 0. L. J. 127. — In case of 
grant for maintenance, 18 I. C. 127. 
—When will is not forthcoming at 
the time of testator’s death— 14 O. 
C. 14.™See O. XXII, R. 9-24 I. C. 
275.— Evidence Act— 18 I. C. 260— 
21 I. C. 274—1 O. L. J. 426.— Hindu 
Law— ‘22 1. C. 887—1 O. L. J. 587, 
698—2 0. L. J. 101 — As to adoption, 
10 O. C. 343.— As to date of disrup- 
tiou, 17 0. C. 235.— As to joint pro- 
perty-14 O. C. 244-30 I. C. 216— 
is 1. C. 228.— As to separation— ft 
O. C. 216—1 0. L. J. 698. -As to 
unity of other members— 17 0. C. 
235.— In favour of Will, 16 0, C. 
386. — In favour of acquisitions by 
Hindu widow out of income of hus- 
band’s estate— 16 0. C. 359. — In 
favour of jointness, 11 0. C. 381.— 
In favour of marriage— 13 O.C. 170. 
— In favour of title, 12 0. C. 58.— 
Of possession in favour of trespasser 
18 0. C. 43. — Of possession when 
the land was under water— 18 O. C. 
43.— See ‘Hirant.” 

Primogeniture. 

Meaning of— O. P. J. 1010 — See 
Act I of 1869. 

Principal and Agent. 

Agent fully represents his prin- 
cipal in dealings with other persons 
and his knowledge is knowledge of 
principal— 3 O. C. 55. — ^Misconduct 
of agent — 0. P. J. 502,— Pronote 
executed by agent — ^Liability of 
principal, 4 0. L. J. 299, — Authority 
of agent to incur person^ liiabili^ 
on behalf of principal-r-16 I, C* 
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099—3 0. li. J. 623 . — Benami trans- 
action, O. P. J. 716,— Agent employ- 
ed to sell at given price— Purchaser 
found by agent— Refusal by pur- 
chaser to sell— Agent entitled to 
remuneration — 14 I, C. 981.— Lease 
—0. P. d. 795. —And surety— 13 0. 
C. 206»— See 11 0. C. 191. 

Privacy. 

Suit to enforce right of— Custom- 
ary right of — 7 O. C. 126. — Right of 
—15 I. C. 270. 

Privy Council. 

Power to decide point appearing 
in the written proof but not discus- 
sed in the lower Appellate Court, 16 
O. C. 136.— Consurrent findings of 
'Appellate Court and Court below— 
Substantial question of law — 30 I. 
C. 239—0. P. J. 899— See C. P. C. 
SS. 109, no, 111-And 0. XLV, R. 
2.— Hearing of appeal in the absence 
of respondent, 0. P. J. 872,— Certi- 
ficate granted to a^^peal to, 15 0. C. 
55 -See SS. 109, 110,111 C. P. C. 

Probate and Administration 

Act (V of 1881). 

SS. 4, 64, 71. 

Application by widow for letters 
of administration to husband’s estate 
—Joint family— Limitation— Self- 
acquired property — 4 0. C, 224. — 
And letters of administration— 11 
O. C. 101.— The order that the Court 
fees must be fixed before any further 
proceedings on the application could 
be taken, not appealable— 4 O. C. 
^.—Probate unnecessary among 
Hindus— 2 0, C. 33.— Application 
can be heard when Court fee not 
paid— 14 0. C. 14. — Revocation by 
person cognizsant of proceedings— 14 
O. C. 77. 

Proclamation. 

Of 15th March— Confiscate houses, 
regranted for life time-*0. P. J. 


•327, 321.— Summary Settle- 
ment— O. P. J. 221. — Of Lord Can- 
ning of 1858—9 O. C. 249. 

Promissory Note. 

Suit by a hemmi holder of— Rja! 
creditor— 1 0. C. 10. — Execution nol 
proved— Decree for amount provec 
to have been lent— 6 O. C. 16 — 9 0 
C. 315.— Transfer of interest in Gov 
ernment— 9 O. Cl 174.— Executior 
admitted— Undue influence of plain 
tiff and immorality of defendant 
pleaded Burden of proof — considera- 
tion— 17 I. C. 309.-*-Given as security 
for previous debt — Meaning of Rule- 
ka indul Construction— 2 1 1. 

C. 199— See 3 0. C. 195—7 O..C. 166- 

11 O. C. 152,— Failure of considera- 
tion— Effect of endorse ment by payee 
after maturity— 18 0. C. 272. 

Provincial Insolvency Act 
(111 of 1907)-8ee 
Insolvency. 

SS. 5, 6. 

Meaning of “reside ’'—Jurisdic- 
tion-39 1. C. 453-25 I. C. 41. 

SS. 6-15, 16. 

When petition to be dismissed— 
Bad faith and fraud — 13 0. C. 94 — 
17 0. C. 138.— S8.,16 (2) and (2a) 
—Receiver— Money received as pen- 
sion-12 0. C. 323. 

S. 16. 

See 13 0. C. 94-17 0. C. 138.— 
Prohibition— Applicability of the 
Act— Operation of order of dis- 
charge— 17 0, C, 267, — WidBikd al- 
lowance, whether a pension or not, 

12 0. C. 323. 

SS. 16, 81. 

Right of secured creditors to pro- 
ceed against the assets realized by 
saIe-15 1. C, 860. 
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S. 27. 


Duty of District Judge, 18 0. C. 
125. 


S. 36. 

Transfer by insolvent made two 
years before adjudication— Order — 
Jurisdiction, 23 I. C* 924. 

SS. 43, 46. 

Insolvent refusing to produce 
books of account, whether can be 
punished before order of discharge 
—19 O. C. 89.— Criminal proceedings 
—Procedure — Admissibility of evi- 
dence recorded at time of adjudica- 
tion, 20 0. C. 123. — Bad faith of 
debtor, Judges power as to, 17 0. C. 
138. 


Provincial Small Cause 
Court Act (IX of 1887). 

Suit by successful objector as re- 
gards property attached and then 
released but not restored— Costs— 19 
O. C. 236. 

S. 15. 

See jurisdiction. 

S. 17. 

Application to set aside exparte 
decree— Deposit of decretal amount 
—3 O. C. 296. 

SS. 23 and 25. 

Qiuestion of title— Revision— 14 1. 

C. 2. 

S. 25. 

Meaning of according to law— S. 
C. 265,— Procedure as to recording 
of judgment— 8 0. C.44,290.— Revi- 
sion of orders and decrees of Court 
of Sniall Causes— S. C. 292—14 O. 
C. 843.— Suit to recover purchase 
money from decree -holder— 14 O, C. 


843 —Whether question of limita- 
tion good ground for revision— 15 
0. C. 319~>See also 14 0. C. 343. 

S. 27. 

Appeal from [MunsifR decree, 7 
O. C. 144.— Fresh trial — 3 O. C. 20. 

SS. 27 and 35. 

See jurisdiction. 

S. 35. 

Suit on bond hypothecating boats 
-1 0. C. 191-See 6 0. C. 81. 

Sch. II Art. 3. 

Suit for damages for breach of 
contract against Secretary of State 
for India— 5 O. C. 403. 

Art. 7. 

See jurisdiction. 

Art. 8. 

Theha as to right of fishery and 
collection produce, 15 I. C. 666. 

Art! 11. 

See 2 0. C. 256—4 0. 0. 89. 

Art. 12. 

Suit to discharge Mahdbrahnani 
functions, 2 0. C* 62, 276 -~4 0. C. 
89. 


Art. 20. 

Suit for recovery of the amount 
realised from sale of the property 
attached— 5 O. C. 190, 

Art. 31. 

See 6 0. C. 130. — Suit for profits 
of im!moveable property belonging 
to plaintiff wrongfully received by 
defendant— Second appeal in a suit 
for less than Es. i^OO— 7 O* C. 202« 



118 


INDEX 


Art. 35. 

Suit to recover money advanced 
as loan on condition of marriai?e — 4 

0. L, J. 171. 

Art. 38. 

Suit for arrears of maintenance—- 
1 O. C. 93. 

Art. 41. 

Suit for contribution by one of 
several joint under-proprietors— 24 

1. Cl 28. 

Puisne. 

Mortgagee See Mortgage. — En- 
titled to i»epudiate his liability, 19 
O. C. 39. 

Purchaser. 

A necessary party to application 
under, O. XXl, R. 90— S. C. 289 — 
25 I. C. 907. — Mortgagee purchaser 
of mortgagor’s right in execution of 
decree of third party — 7 0. C. 307 
—8 O. C. 327.— Auction, party in 
mortgage suit— 5 0. C. 91—13 0. C. 
109.— Sale in execution of simple 
money decree -Sale of hypothecated 
property— Right of-^S. C. 13.— For 
value without notice— 6 O. C. 305.— 
In execution of deOTee on prior 
mortgage when sale takes place after 
saloon subsequent mortgage — 7 O. 
C. 243—29 All. 339,— Joined as co- 
plaintiff—^ 0. C. 149.— Liability of 
to pay, haq cAaAarwm— S. C» 147.— 
Of decree-holder’s rights, benamU 
dm of— 7 0. C* 228.— Of property 
after attachment— 8 O. C. 189.— Of 
the house in execution of decree , 
against the tenant— Right to occupy 
—10 0. C. 4-14 O. C. 23l.-Liabil. 
ity topayofi the encumbrance enter- 
ed in the proclamation of sale— 10 
0. C. 252—19 0. C. 110, -^Auction, 
aubieet to a mortgage— *Right to 
challenge the morjtgage-^15 0. C. 
811—16 O. C. 148-10 0. C. 314-^2 
Pt L. J , ^^-^17 Of mere 


equity of redemption as distinguish- 
ed from purchaser of property— 15 
O. C. 211—30 I. C. 238.— Plea of 
priority— Plea of want of considera- 
tion and undue influence— 15 0. C. 
211.— Suit to recover purchase money 
from the decree-holder, 14 0. 0.343. 
— i^plicability of caveat emptor^ 14 

0. 0. 343.— Warranty in case of exe- 
cution sale— 14 0. C, 343.— Subse- 
quent variation in decree— 16 0. C. 
225,-^Amount payable on redemp- 
tion from— 12 O. C. 133.— 

for value — 11 O. O. 310, — Liability 
as between, and original co-sharers, 
110. C. 279 — Payments made to, 
but not ratified by debtor— 16 O. C. 

1. — Puisne mortgagee’s right to re- 
I deem from, 12 O. C. 133.- Right of, 

to claim rent after confirmation of 
sale— 17 O. C. 343. — Stipulation post- 
poning redemption till payment of 
the additional advance not binding 
on him — 11 0. C. 248. — At auction 
—18 I. C. 461—16 0. C. 148, 225—15 
O. C. 211-14 0. C. 89-12 O.C. 175, 
133.— Of a portion of property, 9 0. 
C. 259-18 0. C. 369.-Of property 
only with a notice of mortgage, 16 

O. C. 211-17 0. 0, Z^r-Fendente 
lite’-^Vo O. C. 148.— Without notice 
—11 O. C. 206. — Benami^ at execu- 
tion sale, 18 0. C, 160. -See S. 66 0. 

P. 0. and “Auction.” — Of property 
not required to give notice to mort- 
gagee, 19 0. C. 12. 

Bailwajr Act (1890). 

Suit for compensation against 
State Railway should be brought 
against the Secretary of State- 
Amendment of plaint— Notice— 4 0. 
C. 133. — Suit for consignment lost 
in transit— 5 0. C. 153.— Meaning of 
‘Railway Administration,’* 4 0, C. 
133* 

Bazlnama. 

Nmlm P. J, 618. 
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Keceiver. 

See O. XL, XLIII, XLVII, C. P. 
C.— Not entitled to rateable distri- 
bution— 18 O. C. 268. 

Registration Act. 

S.2 (6), 9. 

Character of transaction to be- 
looked to— 30 I. C. 281, 

S. 3. 

Lease includes hahuliat, need not 
be executed by lessor — 8 O. C. 197. 

SS. 3, 47 and 75. 

Deed of gift, 3 O. 231, 

S. 17. 

Petition of comprorniso relating 
to immoveable property, 0 0. C. 362 

14 I. C. 29. — Decree in terms of 
compromise— 4 0. C. 78.— Grove 
transaction, whether transfer of 
moveable or of immoveable, 28 I. C. 
180,— Petition or pleading acted 
upon or given effect to— 6 0. C. 364. 
— Agreement by vendee to reconvey 
not compulsorily registerable, 28 1. 
C. 132.— Agreement in a petition of 
compromise ^led in Mutation pro- 
ceedings, 13 O. C. 241 — 27 I. C. 938 
—17 0, C. 108—5 I. C, 234—18 0. C. 
51-31 1. C. 449-19 0. C- 75.— Re- 
ceipt— Not extinguishing mortgage 
— 7 O. C. 321.— Agreement to refer 
to arbitration — 131. C. 500.— Award 
whether compulsorily registerable — 
4 0. L. J. 487.— Lease for quarrying 
limestone — 7 0, G. 231.— Lease, 1 
O. L, J. 585.— Assign- 
,ment by husband in favour of his 
'wife in discharge of dower debt— 3 
0. 0. 277.— Receipt of payment of 
money, due undei? mortgage— Admis- 
sibility in evidence— 16 I. C. 179.— 
Letter reducing rent of tenant— 2 O. 
G. 260. — ^Document declaring antece- 
dent title by wi^y of inheritauce^ 


Mutation proceedings— 2 O. L. J. 
67—17 0. G. 108.— Unregistered 
Sulehnama—Qo\^nmi for pre emp- 
tion — 5 I. C. 234. — See also S. 54 T. 
P. Act— Immoveable property oyer 
Rs. 100 in value given to wife in lieu 
of dower — 14 0. C. 214. — Not com- 
pulsory “in case of sale of undivided 
share — 14 O. C. 161. — Of bond ex- 
ecuted by guardian, 10 0. C* 38.— 
Construction of document— 14 0. C. 
133. 

S. 28. 

Registration at a place where the 
property found not to belong to the 
executant situate— 13 0. C. 265 — 7 
T. C. 614. 

SS. 32, 33, 60, 87. 

Registration by duly authorized 
agent — Defect of procedure— Period 
for application of execution of a 
registered decree — 6 O. C. 9 — See S. 
77 Registiation Act. — See 11, 0. C. 
353, 

SS. 34, 87. 

Registration contrary to, not void 
-14 0. C. 207. 

S. 34. 

Registration after the expiration 
of four months— 14 0. C. 207. 

S. 35. 

Endorsement as to age made by 
registering officer— 1 0. L. J. 366. 

S. 47. 

Time from which document ope- 
rates-3 0. C. 231. 

S. 49. 

Unregistered deed— Inadmissible 
— Evidence of contents not allowed 
—7 0. C. 231.— Purchaser np^ bound 
by stipulation postponing redemp- 
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tion till payment of the additional 
advance, 11 0. C. 248. ' 

S. 50. 

Registered deed of sale, priority 
of— Tangible property defined — . 
2 O. C. 74~-.]4 0. C. ICl.—Priority I 
of mortgage executed subsequent to, ! 
over deed of gift executed prior to, 1 
gassing of Registration Act— 7 O. j 

SS. 52, 58 and 60. 

Endorsement and certificate of 
Registrar— 14 0 . C. 80— S. 0. 296— I 
19 0. C. 23-20 0. C. 18. ! 

S. G5. i 

Presumption that duties imposed | 
on sub-Registrar were-performed by 
him— S. C. 197. ^ 

S. 72. 

No appeal to Registrar— 2 O. C. 
77. 

S. 74. 

Admissibility of certified copy— 7 
0. C. 327-7 O. C. 365. 

SS. 74, 70 and 77. 

Suit to enforce registration, 11 O. 
0. 353, 358. 

S. 75. 

See SS. 3, 47 and 75-3 O. C. 231. 

S. 77. 

Period of limitation— 2 O. C. 77. 
—Suit to enforce registration points 
to be proved— 11 O. C. 353— S. C. 
62. 

S. 81. 

Failure or doubt— 6 0. C. 153. 

S. 82. 

See 11 O. C. 358, 


S. 87, 

Registeration of document present- 
ed by person not authorized to pres- 
ent— 6 O. C. 0. -Defect in procedure 
cured by, 14 0. C. 207. 

Kegulation XI of 18:^5. 

S. 4 (1) and (5). 

Alluvial lands — Meaning of gra- 
dual accession — S. C. 290 — 27 Cal. 
768-8 O. C. 293—23 I. C. 224. 

Kegiilation XVII of 1806. 

Validity of foreclosure proceedings 
taken under — Objection to attach- 
ment — l)i.smissal for want of prose- 
cution — Regukr suit necessary to set 
aside the order — 12 0. C. 345 — 11 O. 
C. 180- 0. P. J. 4G1. 

Kiyaya. 

Suit for possession of land ap- 
purtenant to dwelling house— 19 O. 
C. 169. 

Remand. 

See 0. XLI and 0. XLIII, C. P. 
C. 

Res Judicata. 

Suit for arrears of rent — 3 0. C. 
22, 65—7 0. C. 169-15 0. C. 45.— 
Second suit to eject tenant, S. C. 254. 
— Second suit to redeem a mortgage 
— S. C. 256-10 O. C. 145—3 0. C. 
371—8 O. C. 361—12 O. C. 347.- 
Cause of action — 8 0. C. 389 — 10 0. 
C. 44-13 0. C. 19—12 O. C. 347.— 
See Hindu Law — Alienation — 11 I. 
C. 291.— Case decided in favour of 
one party— Decision adverse on one. 
point not eflccting ultimate favour- 
able decision’ of case— Appeal— 30 1. 
C. 502.— Competent Court — 9 Cal. 
439—6 O. C, 299,— Identity of cause 
of action, 15 Cal, 808—14 0. C. 117.. 
—Omission to raise ground of de. 
fence in former suit, 27 All 37-- 7 O- 
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C. 169. — Kelief claimed in the subs- 
equent suit which could have been 
claimed in the previous suit, 5 O. C. 
173—10 O. C. 44—13 0. C. 19.- Dec- 
rees determining exactly the same 
matter, one of which not appealed 
against — 5 0. C. 384—15 0. C. 22 — 
14 I. C. 321-211. C. 264.— Inclusion 
of whole claim in suit— 15 Cal. 800. 
— Requisites for execution of nime- 
barred decree~18 0, C. 374.— Judg- 
ment not confirmed by last King of 
Oiidh, R. and J’s. 32.— Second suit 
for recovery of occupancy right, 34 

1. C. 640 Decision between parties 

one of whom had no right to sue, 20 
I. C. 429. — Decision on question of 
law-5 O. C. 181-2 O. C. 261-3 O. 
C. 22—8 O. C. 37—10 O. C. 145.- 
In former litigation no decision as 
to genuiness of document,, 4 O. C. 
408.— Sale of mortgaged property in 
execution of decree— Objection taken 
after part of mortgaged property 
sold— 5 O. C. 251* — Suit for main- 
tenance— 0 Cal. 945.— Decision of 
question of title by Revenue Court 
in partition procoe(]ings~2 O. C. 
351. — Plaintifi not parly to previous 
suit — Decision obtained against 
widow not binding on adopted son 
— 9 O. C* 339— Conflicting decision 
of Civil and Revenue Courts, 2 O. C. 
28.— Effect of decree on compromise, 
2 O. C. 112-7 O. C. 169.-Question 
decided in proceedings under 8. 53 
Oudh Land Revenue Act, 5 O. C. 97. 
— Exparte decree~5 0. C. 181—9 O. 
C. 243—14 O. C. 332.— Between part- 
ies arrayed on the same side- 4 O. 
C. 108—2 0. C. 303.— Not applicable 
to execution proceedings - 8. C. I3l 
—32 L C. 754. — Bare expression of 
opinion which is not given effect to 
by decree — 7 O, C. 122.— Finding on 
preliminary issues— 16 0. 0 178.— 
Decree for redemption — Separate 
suit for mesne profits, 8 O. C. 302— 
12 O. C: 152—10 I. C. 11 (13).- 
Findiug op one issue sufficient to 


dispose the case, finding on other 
issues whether, 19 0. C. 69. -^Pre- 
emption— Suit for recovery of por- 
tion of consideration, 8 0. C. 283 -^ 

O. C. 308. — Property released on ob- 
jection of third party and no suit 
brought, 8 O. C. 306.— Loss of 
money deposited. — Second suit for 
redemption. — 9 O. C. 7.— Decision 
as to point pleaded by one defendant 
and supported by another — 9 0, C. 
125.— Finding on issues improperly 
raised— 9 O. C. 377. — Reversioner’s 
suit for possession— Plaintiff’s for- 
mer suit for pre-emption dismissed 
—10 0. C. 117. - Mortgagor’s suit for 
possession after dismissal of similar 
suit by mortgagee— 9 0. C. 33. — See 
S. lOG-0. XXIII, R. 1-20 I. C. 17. 
— Second appeal only against one of 
two decrees in cross appeals dispos- 
ed of by one judgment, when main- 
tainable — 21 L C. 264 — See 5 0. C. 
381, 146—15 0. C. 22—42 1. C. 424. 
— Expression of concurrence with an 
ohitef dictum quoted from a ruling 
is not-2 0). L. J. 113.— U. P. Land 
Revenue Act (f 11 of 1901) — Decision 
of Deputy Commissioner as to the 
amount of rent and cesses — 12 I. C. 
331.— Plaintiff in his previous suit 
Ignorant of his right, O. P. J. 553. — 
Judgment in a declaratory suit, in a 
suit for possession of the entire es- 
tate— 0. P. J. 555.— Sale by widow 
—Suit for pre-emption— Claim of 
reversioner after widow’s death— 0. 

P. J. 936.-Fraud-4 0. L. J. 522— 
3 O. L. J. 501. 

Respondent. 

Objections by, against a party not 
appeilant in the appeal and having 
distinct interest — 11 0. C. 93. 

Restitution of Conjugal 
Right. 

Dower not paid— S. C. 57—10 O. 
C. 11-15 0. C. 127—18 Bombay 316 
—4 I, C. 974.— Cruelty as defence-^ 
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15 O. C. 159—18 I. 0. 867-4 All. L. 
J. 60-12 W. N. All. 77 — Crueltf- 
Use of ljquoi4— Occasionally beating 
jeife-4 O. L. J. 112-40 I. C. 674. 
—See Mahommedan Law — Dower. 

Resumption. 

See Land Revenue Act (Oudh) 
SS. 53, 52 and Oudh Rent Act Chap- 
ter VII— Suit between grantor and 
grantee — Whether mortgagee from 
grantee necessary party—Right of 
mortgagee— 28 I. C. 440—6 0. C. 
110. — Claim for under-proprietary 
right — Entry in Khasra proving 
only forty-seven year’s possession— 
Presumption as to fifty years posses- 
sion — 1 O. L. J. 275.— Hearsay evi- 
dence of land having been held for 
fifty years and by two successors— 1 
O. L. J. 248. 

Review. 

See 0. XLVII and O. XLIII, S. 
114 C. P. C. and application. 

Revision. 

(Civil) See S. 115 and O. XL VIII 
C. P.C.— Criminal— See SS. 435,439 
Cr. P. C —Court of District Magis- 
trate inferior to that of the Session’s 
Judge — 19 O. C. 108. — Of order of 
Small Cause Court by decree-holder 
—19 0. C. 91. 

Reza Miikiat. 

Meaning of— 11 0. C. 164—16 O. 
C. 174. 

Sale. 

. Of trees in execution of decree — 
Wajih-ul-arz forbidding sale of 
trees by tenant— 13 O. C- 366.— Deed 
setting aside, suit of— Sale of claim 
um^er litigation — Validity or in- 
validity to be judged by circum- 
stances—! O. L. J. 518.-i4^rocl%ma- 
tion notifying charge oil propertjr— 
.^ale subject to mortgage -^Prior 


mortgagee to question validity of 
subsequent mortgagee — 2 O. L. J. 
140.— Sale in execution of decree, 
whether voluntary transfer— 15 0. 

C. 345. 

Sale of Goods/ Act. 

Stipulation as to time of delivery 
—13 O. C. 143. 

Sanction to Prosecute. 

See SS. 195 and 211 Cr. P. C. 

Security. 

Renewal of, suit for contribution 
—19 0. C. 44, 347. 

Settlement. 

Confiscation of property in Oudh 
— Release of Government right — 
Limitation — 4 Cal. 727 — 9 0. 0. 249 
( 252 ) . — Proprietary right— 

decidendi — Onus 'prohandi—'l^ M. 
I. A. 401. — Mainly for the benefit to 
descendants of settlers — 27 All. 320 
—Of account— See S. 108 (15) 
Oudh Rent Act.— Of estate— 26 Cal. 
879. — Summary with Taluqdar — 
Sup.— 1 0. C. 36—14 O. C. 95.— 
Correctness of entry at the last — S. 

D. 17 of 1912.— Summary, date of 
making of— 16 0. C. 216. 

Settlement Court. 

Decree for under proprietary 
right— Decree obtained by fraud and 
collusion — Admission of claim by 
Court of l¥ards- S. C. 199, 200. 233 
—4 0. C. 31-10 0. C. 318-8 0. C. 
202. — Effect of— Decree not fixing 
time when mortgage money was to 
be paid— 8 0. C. 361—14 O. C. 100 
— 15 O. C. 99.— Compromise in, not 
a mortgage — 10 O. G. 17.— Decree of 
— 14 0. C. 144. —Decree granting right 
of pre-emption— 12 0. C. 220.— P^i- 
gree'filed in, bow far admissible— 
15 0. C. 364.— Procedure of,— 9 O. 
C. 301.— Decree— 0, 0, 
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380.— Transfer against decree of— 

14 0. C. 225. — Ded action of 
allowance based on Settlement de- 
cree — 17 0 C. 6. — Effect of restric- 
tions against transfer imposed by — 

15 0. C. 67. —Decree against Talnq- 
dar for lease— 12 0. C. 267 — 13 0. C5 
303. — Decree, power of Civil Court 
to interpret— 25 I. C. 743. 

Small COrUse Court Act. 

See Provincial Small Cause Court 
Act. 

Societies Registration Act 
(XXI of 18 GO) 

Whether suit lies to enforce the 
right to subscribe— 19 O. C. 15. 

Specific Relief Actg ' 

S. 9; 

Possessory suit— Constructive pos- 
session by receipt of rent— Suit by 
tenant for recovery of occupancy of 
land from which he has been illegal- 
ly ejected by landlord — S. C. 243,, 
114— Not F. 14 O. C. 60 (61).— 
Suit in ejectment by licensee against 
trespasser — 15 0. C. 316.— Disposses- 
sion of tenant if dispossession of 
landlord — Suit for possession— 18 
O. C. 353 —Effect of decision upon 
question of title — Res judicata-^20 
O. C. 237. 

S. 12. 

Undertaking in mortgage deed to 
put mortgagee in possession— 2 O. 
C, 24.— A suit for possession by 
mortgagee in default of payment of 
interest is not a suit to enforce a 
contract to transfer immoveable pro- 
perty-^ 10 O. C. 218—10 I C. 190 
(192;, 

SS. 21, 24. 

Contract must be in existence at 
time of suit- 4 0. 0- 17.— Sitit fpr 


recovery of money left with mort- 
gagee to pay off prior mortgage — 8 

0. C. 5 — 10 0. C. 69 — Sidt by mort- 
gagee to recover mortgage money — 
10 O. C. 69. — Suit for recovery of 
money agreed to be paid on a mort- 
gage — 11 O. C. 217. 

SS. 27 (5). 

Contract of sale — Sale disguised 
as mortgage — Bonaflde transfer— 
Notice— 34 I. C- 396. 

SS. 31. 

Suit for rectification of mortgage 
deed— Mistake unilateral — 8 O. C. 1 
— Fraud— Mistake — O. P. J. 515 — 
14 C‘d. 308.— Rectification of sale 
deed-11 0. C. 93—16 O. C. 213. 

SS. 35, 39. 

Suit by mortgagor for cancelment 
of mortgage deed — Refusal of mort*- 
gagee to advance money — Fraud — 
S. C. 280. 

SS.39,42. 

Commencement of period of limi- 
tation, effect of registration — 1 0. C. 
178—39 1. C. 456.— See ‘• Declara- 
tion,'^ “ Declaratory.” — Suit to set 
aside decree, maintainability of, — 
Fraud -30 1. C. 849. 

S. 42. 

Meaning of “ entitled to a legal 
character”— Case of candidate de- 
feated at election — 16 0. 0- 36. — 
Possession not delivered— Whether 
declaratory suit maintainable — 35 

1. C. 395. Mere question of law, 
whether justifies grant of declara- 
tion — 1 0. L. J. .344.— Maintainabil- 
ity of suit against Secretary of State 
—Jurisdiction— Necessity of hear- 
ing case before granting declaratiori 

' —17 0, C. 369.— Entry of plaintiff’s 
name in fllevenue papers as in joint 
possession — Suit for partition not 
barred— 20 1. C. 42^ — Application 
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of— 17 O. C, 354.— Setting aside of 
compromise made to the detriment 
of minor interest — Application of 
—16 O. C- 247. — Discretion of Civil 
Court in matters exclusively cogniz- 
able by Revenue Court — 20 O. C. 
182.— See ‘‘ Declaration “ Declara- 
tory/’ 

S. 54. 

Patent injunction to restrain in’ 
fringement of— 7 0. C. 103. 

S. 56. 

Suit for injunction to close the 
door and to remove the thatch, and 
to prevent the flowing of water 
from the defendant’s roof on his 
land-12 O. C. 33. 

Stamp. 

Adhesive, cancellation of— 15 O. 
0. 58. — Different date on, refusal to 
accept plaint or application— 17 O. 
C. 148.— Necessary for appeals from 
decree under O. XXXlV, R. 3— 
18 O. C. 11. 

Stamp Act (t8G9). 

Uns tam ped Zt ? ia t— A d m issi bi 1- 
ity'in evidence— S. D. 22 of 1884, — 
Unstamped receipt— Maker — Accep- 
tor— S. C. 33, 

Stamp Act (1879) 

Promissory note written on a Rs 3 
impressed sheet bearing the word 
‘‘ Hundi”— S. C. 166, 201, 183.— 
Acknowledgment of debt— Execu- 
tion of Revocation of con- 

tract to pay— 3 O. C. 195—11 O. C. 
152-21 1. C. 199-6 O. 0. IC— 7 O. 
C. 166-9 O. C. 315. 

Stamp Act {II of 1899). 

S. 2. 

Admission of document insuffi- 
ciently stamped— 'Appeal— 4 0. 0. 


*dl^---^Kahuliat executed on stamp 
payable for lease — 7 0. C. 169. 

S. 3. 

Meaning of “ final order 1 O. 
L. J. 190. 

S. 12. 

Cancellation of adhesive stamp— 
Lines drawn on — 15 O. C, 58. 

S. 16. 

See Acknowledgment — Stamp Act 
1879. 

S. 36. 

Instrument not sufficiently stamp- 
ed-11 0, C. 152. 

S. 62. 

Meaning of ‘‘ Accepting ”—4 O. 
C. 168. 

Sch. L Art 45. 

Final decree operating to effect 
partition of moveable or immove- 
able pioperty— Instrument of parti- 
tion— 1 O. L J. 281. 

Art 53. 

Construction of document — Re- 
ceipt Memorandum Whether 

stamp required — 42 I. C, 328. 

vStatement. 

Made by party or his Pleader — 
Admissibility in evidence—l 0. L. J. 
532.— Witness to correct before com- 
pletion of— 16 O, C. 81.— By execu- 
tant made to the registering officer 
— 14 0. C. 80. — In first report made 
by complainant — 1 O. L. J. 687. — 
Made post litem motam — 11 0. C. 
362 — Contradictory in the same de- 
position — 16 0. 0 .81.— Of the accus- 
ed recorded in English— 10 O. C. 
211.— 0^ witness taken behind the 
back of the accused— 17 0. C. 363, 
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Statute, 

Interpretation of— Change in law 
of procedure— 13 0. C. 152— See 2 
0. L J. 641.— 

Sub-mortgage. 

See mortgage— 12 O. C. 260—9 
0. C. 233—18 I. C. 389. 

Sub-tenant. 

See Oudh Rent Act S. 72. 

Subscription. 

Whether Committee bound to 
accept— 19 0. C- 15. 

Succession Act (X of 18G5). 

S. 3]. 

Right of transfer and bequest — 
Estate of ordinary Hindu widow— 
S. C, 10. 

S. 49. 

Power of attestation or revocation 
—2 O. C. 226-9 0. C. 159--.12 0. 
0. 157—4 0, C. 145. 

S. 50, 

Will, validity of— Attestation 
clause— 30 I. C* 263.— Execution of 
will includes signature of executant 
and attestation of witnesses— Execu- 
tion when complete— place for exe- 
cutant’s signature — Revocation of 
previous will— 1 O. L. J. 591—11 
0. C. 102. 

SS. 96 and 321. 

-Wills executed by Hindus— Inter- 
pretation of— 9 0, C. 159—11 0. C- 
837- 9 0. C. 230. 

' SS. Ill and 187. 

Will bequest to daughter— 9 I. C. 
123. 


S. 217. 

powers of administrator appoint- 
ed under — Creditors — Meaning of 
“ for the use and benefit of the 
lunatic”— 12 0. C. 390, 414. 

S. 269. 

See 12 O. C. 414. 

Succession Certificate Act 
(VII of 1889). 

Applicability of — 1 O. C. 197—18 
I. C. 228. -“Suit for share of inherit- 
ance against administrator- Ad- 
ministrator’s refusal to pay interest 
to plaintiff, no denial of plaintiff’s 
title— 2 O. C. 17.— Joint certificate 
to persons having antagonistic 
interests— S. C. 137.— Order requir- 
ing security before granting certi- 
ficate not appealable — 5 O. C- 13. — 
Joint decree-holders — Right of heirs 
—10 0. C. 378.— Fnma facie title to 
be determined in case of intricacy — 
Meaning of “ Summary inquiry — 
14 0. C. 53.— Certificate for part 
only-A. W. N. 1901 p. 125-7 All. 
L. J. 255-(5 I. C. 424)-8 All. L. J. 
79— (9 1. C. 127)— See also 12 I. 0. 
593-32 All. 335-33 All. 327—42 
Cal. 10. 

Suits Valuation Act (VII of 
1887). 

S. 9. 

Suit for restitution of conjugal 
rights— S. C. 154. 

S. 11. 

Under-valuation — Appeal— S. 0. 
279.— See “Mortgage” and ‘‘Juris- 
diction. ’’—Value of subject matter of 
suit — Misrepresentation of true value 
—6 0. C. 255—12 0. C. 31—9 I. C- 
414--.2 O. 0. 103-18 O. C. 364.— 
Application of— 16 0, 0. 257. 
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Surety. 

Contract to treat the acceptor .as 
^>13 0. C. 206.-- Debtor and his, eas- 
parte decree against, 24 I. C. 115. — 
Discharge of— 9 O. C. 28.— For per- 
formance of decree, 11 O C. 342. — 
See S. 145 0. P. C., O. XLI, R. R. 
5,6, 10 C. P. C. 

Taluqdar. 

Right to possession of house , left 
by tenant— Meaning of Viran — 14 
0. C. 231.— Provision for mainte- 
' nance of relatives, 13 O. C. 74—30 I. 
0. 249 . — Dhara dues— Contraction 
of Settlement decree— Liability of 
Taluqdar—^ 0. L, J. 154.— Acquisi- 
tion by— 11 O. C. 256—16 O. G 216. 
— Heir of— 18 0. C. 188. — Objection 
by in partition between under- pro- 
prietors, 11 O. C. 252. — Will execut- 
ed by, 11 O. C. 102. — Oral gift by, 13 
0, C. 172.— Family custom apper- 
taining to, 16 0. C. 290.— Mort- 
gagee's right to enforce payment 
against, 16 O. C. 99. 

Taiuqdars’ Belief Act (Oudh). 

SS. 3 and 4. 

Hypothecation of lands unden 
management— 10 Cal* T40. 

Tenant. 

Deliberately omitting to cultivate 
holding rent of which is payable in 
kind— Landlord’s remedy, 17 0. C. 
56,— Rights of ordinary, non-trans- 
ferable-19 0. C. 117. 

SS, 9, 10, 11 and 20. * 

Interest— Manager appointed un- 
der Act XXIV of 1870— Determina- 
tion of amount of debt by Manager 
—Limitation— R. and J^s. No. 51. 

S. 17. 

% 

Fraudulent Contract— R. A. R. 1. 


Tender. 

See S. 83 T. P. Act. 

Transfer. 

Absolute right of — 1 O. L. J. 421 . 
— Arrears of rent due at the date of 
— 10 0. C. 36. — Creating right of 
pre-emption, 18 O. Q. 104.— Com- 
petency of minor to take property 
under, 18 0. C. 115, — Contract to, 10 

0. C. 218. — Effect V of restriction 
against, 15 0. C. 67. — Fraudulent, 12 

1. C. 401—13 0. C. 265—15 I.C. 500.. 
— Qahzadari without right of — 14 
O. C. 144 — Report of, by mortgagee, 
S. D. 2 of 1911.— Right of tenant to, 
in respect of materials of house— 10 

0. C. 4.-By, tenant— 18 J. C. 383— 
25 r. C. 7. — In favour of next rever- 
sioner, 1 O. L. J. 470—9 I. C. 243.— 
Not in good f.nth, 11 O. C. 197,— Of 
expectancy of succession, 15 O. C- 
122.— Of dwelling house by tenant 
-10 0. C 31—9 1. 0. 42r.-Of oc- 
cupancy tenure,! 10 O. C. 235.— Of 
plot of land containing trees— 18 0. 
C. 122 -See S.6T. P. Act. 

Transfer of Property Act. 

SS*. 2, 67 and 90. 

Decree subsequent to the Act com* 
ing in force— 4 O. C. 231. 

S. 3. 

Lease— Grant as a Zamindari 
village '"—Form of suit— 25 All. 1. 

S. 6. 

Hereditary! farming lease whether 
transferable, 3 0. C. 108— S. C. 282 
-6 O. C. 94-7 0. C. 265-23 1. C. 
231—5 0. C. 1S7-18 I. C. 583.— 
Transfer by pardanaBhin Ikdy— 4 0, 
L. J. 425. — Mortgage of occupancy 
holding by tenant— Relinquishment 
of holding after transfer lo a third 
party-? 0. C. 265—18 I. 0. 383-9 

1. C. 243.— Mortgage of occupancy 
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holding— Transfer in breach of 
terms of decree of Settlement Court 
14 0. C. 144— Objection by transferor 
that transfer is void- 15 O.C. 67— 
18,1. C. 383—30 LC.1388 — Abandon- 
ment of heritable interest— 15 O. C. 
67. — Transfer of expectancy — 15 O. 
C. 122— 25J[. C. 743-39 I. C. 540.^ 
Transfer 5f chance of an heir ap- 
parent— lOr 0. G. 301—14 O. C. 
139—15 O. C. 122.— Contract to make 
testamentai^y dispositions — Trans- 
fer by person in whose favour such 
contract eajsts— 9 O. C. 55 —Trans- 
fer of reyofsionary interest— 10 0. 
C. 277—9^. C. 243.— Transfer of 
the chance of a relation obtaining 
property on the death of a kinsman 
—9 0. C. 55. 

S. 10. 

Restraint partial— S. C. 237. — 
Condition restraining alienation, 4 

0. C.16cT— 10 0. C. 136—14 0. C. 189 
—25 1. C. 743— (1 0. L. J. 421).— No 
proviso for re-entry in case of 
breach, S. C. 240-7 0. C. 265—24 

1. C. 780.--Coiidition in restraint of 
alienation contained! in a Settlement 
decree— 1 O. h, J. 421-4 O. C. 163 
—10 O. C. 136—15 0. C. 345. 

a 14. 

Rule against perpetuity— Devolu- 
tion of property in perpetuity not 
recognised by law— 20 1. C, 429, 

SS. 22, 23, 93 and 94. 

Payment of mortgage money after 
time fixed by Court— 5 0. C. 82 — 14 
O, C. 10. 

S. 35. 

Doctrine of election— Person oc- 
cupying different capacities in re- 
lation to burden and benefit, whether 
subject to rule of election— 20 0. C. 
243. 

SS. 39, 91, 100. 

Maintenance not charge on the 
right to redeem — S, C. 281. 


S. 40. 

Suit for recovery of sum due on 
account of land revenue by Lamhar- 
dar against tenant — Transfer of pro- 
prietary right when vendor under- 
takes to pay land revenue— 6 0, C. 
184. 

S. 41. 

Pre^emption — Decree for fore- 
closure on a mortgage by ostensible 
owner— 11 0. C, 26 — Transfer be 
ostensible owner— Reasonable care 
by transferee— 3 O. L. J. 224. 

S. 43. 

Pre-emption— Sale of reversionary 
interest— No misrepresentation — 7 
O. C. 98-8 O. C. 349-30 I. 0. 234. 
—Does not extend to cases of S. 6 
{a ) — 39 I. C. 540.— -Mortgage by 
coparcener of undivided interest— 
Bona-lide transferee without notice 
—14 O. C. 295.— Mortgage of joint 
property which subsequently became 
separate property of mortgagor — 
Right of mortgagee to redeem sub- 
mortgage— 5 O. C. 335—9 0. C. 233, 
—Co-mortgagor redeeming usufruc- 
tuary mortgage— Necessity of pos- 
session— Transferee's belief in er- 
roneous representation immaterial — 
Time for exercise of option— 20 O. 
C. 72. 

SS. 45 and 67. 

Joint mortgage— Right to sale of 
the whole mortgaged property— 3 
0. C. 8. 

S. 51. 

Compensatiooi for improvement — 
8 0. 0. 31,— Mortgage paid off by 
person claiming estate— Whether 
real owner bound to make coxa** 
pensation, 4 O. L. J. 51ft. 
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S. 62. 

Contentious sta^^e- S. C. 194—1 
0. C. 280-^6 0. C. 294 l)iss.--13 0. C. 
98—10 0. C. 314—13 0. C. 50.— En* 
V cumbered property sold subject to no 
encumbrance — Liability of purchaser 
—30 I. C. 238,(2 0. L. J. 225). -Ap- 
plication of suits for sale and re- 
demption— 13 0. C. 50—2 0. L. J. 
73. — Mortgage elfected during pen- 
dency of suit— Right of sub-mort- 
gagee— 10 I. C. 16.— Doctrine whe- 
ther applicable to purchasers at auc- 
tion sale-3 0. C. 170—16 0. 0. 148. 
-4 0. L. J. 135—16 0. C. 225.- 
Transfer invalid only to the extent 
of plaintiff's interest— 2 0. C. 330. — 
Transfer pending appeal ~S. C. 204. 
— Collusive and fraudulent proceed, 
i ngs— Auction purcha set— Exten - 
sion to third persons— 16 0. C. 225- 
— Agreement to sell property during 
pendency of pre-emption suit— 20 
0. C. IS . — Decree passed upon a 
compromise— 13 0. C* 98.— Doctrine 
of-10 I. C. 10. 

SS. 52 and 53. 

See 2 0. L. J. 225. 

SS. 52, 74 and 95. 

See 16 0. C. 148. 

S, 53. 

Meaning of good faith S. C. 
204.— When there is some considera- 
tion— Single creditor’s right to avoid 
fraudiulent proceedings - 11 0. C. 197 
—Fraudulent transfer— Preference 

f iven to one creditor over another— 
lata for determining intention of 
parties and nature of interest sought 
to be created —17 O. C. 173, — Con- 
sideration not a necessary test of 
Motive of transferee— 13 
0. C, 265.— Fraudulent transfer— 
'Alienation for consideration— Al- 
ieneeacting under good faith— Frau- 
dulent intention of judgment-debtor 


alone not sufficient— 12 I. C. 401.— 
Transfer with a view to defeat an 
anticipated attachment— 15 I. C. 
509, 

S. 54. 

Undivided property is tangible 
immoveable property —Registration 
—14 0. C 161.— Meaning of ‘‘price” 
—18 0. C- 109 367.— Immoveable 
property over Rs. 100 in value given 
in lieu of dower— 14 O. C. 214.— Un- 
registered sale deed — Position of 
vendee— Title by possession — 3 0. L. 
J. 460—20 0. C. 33. 

SS. 54, 118. 

Exchange— Meaning of “ thing ” 
— Equity of redemption— Pr^-emp- 
tion — Transferee’s intention— 18 0. 
C. 109. 

SS. 54, 74, 78. 

Mortgage by conditional sale— 
Suit for foreclosure— Puisne mort- 
gagor— Priority— Fraud— S^. C. 197. 

' SS* and 88. 

Damages for breach of covenant 
for title— Suit for possession of cer- 
tain other land— 5 O. C. 78.— Cove- 
nant as totitle— Warranty— Fraud — 
Misrepresentation— Caveat-emptor— 
8 O. C. 345.— Unpaid purchase, 
money charge upon immoveable pro- 
perty— 9 0. C. 284. 

SS. 55, 82, 95. 

Mortgage money paid by purchaser 
of portion to pay off prior mortgage 
—Contribution —Charge— Payment 
by one who actually supplies money 
-9 0. 0. 259. 

S. 58 (c). 

See 1 O. U J. 703. 
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SS. 58 ((^),67 (a). 

Usufructuary mortgage, suit for 
sale of property under— -Conversion 
of simple mortgage into usufructu- 
ary mortgage — Interest— 5 O. C. 286. 
—See mortgage or sale— Intention 
of parties— 1 O. L. J. 703,— Trans- 
fer by lessee— 2 O. C. 12,204, 252.— 
Usufructuary mortgage of occupan- 
cy holding— 2 0. C. 204— See 8. 5 
Oudh Rent Act.— Meaning of “ Usu- 
fructuary mortgage ''—Mortgage in 
which possession is postponed— 16 
O. C. 56—30 I. C. 377- 18 0. C 105 
— 6 0. G. 167— 7 0. 0. 11—10 0. C. 
218-16 0. C. 90-18 T. C 286. 

S. 59. . 

Validity of mortgage signed by 
third party for mortgagor with his 
authority— 6 0. C. 279-12 O. C. 257 
— Mortgage with possession— Second 
mortgage under unregistered deed— 
Delivery of possession— 11 O. C. 
248.— Deed not executed in the pres- 
ence of attesting witness— 34 J. C. 
397. — Scribe whether a witness— 
Witness though signing but absent 
at the time of execution— 4 O. L. J. 
101.“ Proof of attestation— Oiie wit- 
ness — 4 0. L. J. 63. — Meaning of 
‘‘ delivery of possession^'— 4 O L. J. 
44G. 

S. 60. 

Absence of tender of amount due 
on mortgage — Dismissal of suit — 5 
0. C. 127—6 O. C. 223.-. Mortgagee s 
obligation to deliver possession, 
when ceases — 16 O. C. 199. — Power 
of mortgagee to recover mortgage 
money from any one of the mort- 
gaged properties- Purchasers not to 
interfere-^16 0. 0, 199. — Mortgagee 
purchasing part of property not 
entitled to have redemption restrict- 
ed to the interest of plaintiff —9 O. 
C, 63— Court's power to allow re- 
demption — 17 0. 0. 313.-*^See '^mort- 


S. 62. 

Zari peshgl lease— Suit for posses- 
sion treated as one for redemption — 
4 O. C. 257.— Supplementary to S. 
60-17 O. C. 388. 

SS. 67 and 99. 

Suit by mortgagee for sale of 
equity of redemption for amount 
due under simple money decree— 7 
O. C. 314. — Suit for possession barr- 
ed— Decree for sale — 6 O. C. 151, 
167.— Question as to correct amount 
when to arise — 4 O. C. 171.— Order 
absolute, objection to execution— 4 
O. C. 123—6 0. C. 114—9 0. C. 288 
—10 L G. 21.— Anomalous mortgage 
—Interest, limitation— 7 0. C. 11— 
14 0. G. 106.— Personal covenant 
implied — 16 0. G. 90. — See Mort- 
gage.” 

S. 68. 

Suit for recovery of money upon 
an existing consideration which after- 
wards fail — Compensation for breach 
of implied contract between mort- 
gagor and mortgagee — Limitation — 

I 8 O. G- 166.— Suit to recover mort- 
gage debt from mortgagor personal- 
ly — Limitation — 21 I. G. 581. — Suit 
by mortgagee dispossessed before 
expiry of terra— 6 O. G. 339—2 O.C. 
145—4 0 C. 171.— Does not debar 
mortgagee from bringing suit for 
possession— 2 0. G. 24. — Anomalous 
mortgage “Personal covenant to 
pay — Decree for sale — 10 0. C. 14— 
IC O. G. 90. — Prior mortgagee get- 
ting pre-emption decree against sub- 
sequent mortgagee on ground of sub- 
sequent mortgage being a sale— 8uit 
by former against mortgagor per- 
sonally for recovery of mortgage 
money— Maintainability of suit— 3 
0. L. J. 276— Sea 21 I. C. 69.-Sale 
of mortgaged property under Land 
Acquisition Act— Remedy of mort- 
gagee— Charge on purchase money— 
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20 0, C. 25^6, — Mortgage deed not 
properly attested — Money decree in 
a suit on mortgage-~20 0. C. 306.— 
Ldniitation— 21 1. C. 581. 

S. 72. 

Improvements made by mort- 
gagee— Damages for planting grove 
by tenant — 9 0. C. 18.— Property 
ordered to be sold in execution of a 
simple money decree subject to 
mortgagee’s lien— Sale to imperil 
mortgagor’s security — Usufructuary 
mortgagee not entitled to mortgage 
money nor to personal decree— 16 
O C. 4^\— Mortgagee how far entitl- 
ed to make improvement -~30 I. C. 
234. — Right of mortgagee in posses- 
sion to recover expenses incurred in 
suit to recover arrears of rent — No 
extension of period of limitation— 
17 0. C. 47, 38. 

S. 74. 

See SS. 60, 54, T. P. Act -Extin- 
guishment of prior mortgage on 
execution of second mortgage— 12 

0. C. 285.— No priority— Registra- 
tion and non-regjfetration of prior 
and subsequent mortgage deed— 30 

1. C. 388. 

SS. 74 and 95. 

Subrogation— Auction purchaser 
redeeming prior mortgage entitled 
to— 16 0. C. 148. 

S. 76. 

Applicability of— Possession of 
mortgagee not as such— 19 0. C. 328 
—Duty of mortgagee to collect rent 
— Liability to account for rents not 
collected — Negligence — Compound 
interest— 3 0. L. J. 689.— Portion of 
property retained by mortgagor on 
rent — Rent not paid— Liability of 
mortgagee to pay land revenue en- 
hanced— Position of mortgagee with 
possession— 4 0. L. J. 118. 


S. 78. 

See S. 54 T. P. Act. 

S. 82. 

Contribution between the repres- 
entatives of mortgagor or between 
co-mortgagor’s — 16 0. 0. 199.— See 
16 O. a 261-9 0. 0. 259. 

•S. 83. 

Deposit with reservation of right 
to dispute— 4 0. 0. "355.— Deposit 
not made at the place required by 
terms of deed — 4 0. C. 387.— Ap- 
pointment of guardian in proceed, 
ings under — 16 0. C. 261. — Mortgage 
—Costs and subsequent suit for pro- 
fits from the date of deposit to pos* 
session — 12 0. C, 152. — Interest after 
deposit— What constitutes payment 
into Court — Costs— 19 0. C. 145. — 
Efiecf of full and inadequate tender 
— Costs— 3 O. h. J. 204.— Insufficient, 
tender— O. P. J 564,— S. C. 48-3 
0. C. 193-5 0. C. 127—6 0. C. 221. 

S. 85. 

0 XXXIV R. 1 c. p. C.-Sale 
by second mortgagee — Sale of mort- 
gaged property without redeeming 
prior mortgage— Right’s of prior 
and subsequent mortgagees —1 0 
C. 105-3 0. C. 254-5 0. C. 335-7 
O. C. 330.— Redemption, deposit 
after time— 26 I. 0. 752— 14 0. C. 
10 — Stranger to mortgage— 4 0 
L, J. 352,-24 I. C. 87L— Suit 
for sale, on mortgage by father, 
without joining sons— 1 0. C. 53— 
4 O. C. 93, 178-G 0. C. 101-7 0. C. 
137 — 14 0. C. 257. — Sons and grand- 
I sons of mortgagor’s whether ought 
to be made defendants— 19 0. C. 58 
— 3 0. L. J. 322. 

' SS. 85, 87, 88 and 89. 

Execution of decree— Decree for 
sale of moveable and immoveable 
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property—Order absolute — 4 0. C. 
301. ' 

SS. 85, 87. 

See 10 I. C. 174. 

S. 86-0. 34R. 2 C. P. C. 

Adverse possessioa of mortgagee 
from the time fixed under foreclosure 
decree~8 0. C. 33-Dist. 9 I. C. 431 
Exp.— 25 I. C. 752.— Decree for 
foreclosure against all defendants— 
Order absolute against some— Pay- 
ment by one against whom no order 
absolute passed— Decree joint and 
indlivisible against all judgment- 
debtors— Redemption l)y puisne 
mortgagee, 10 I. C. 174— See 10 0. 
C. 356. — Costs of foreclosure suit — 
Pre-emption— 2 O. C. 103—3 0. C.* 
184 (.190). — Execution as to move- 
able property, before decree being 
made absolute— 40. C* 301. — Deposit 
after expiry of time fixed by decree 
—Redemption— 1 0. C. 91, 

ss;86, 87, 93. 

See 10 0. C. 374. 

S. 87-0, 34 R 3 C. P. C. 

Applications under, SS. 87, 89, 93 
are applications for execution— G 0. 
C. 114-3 0. C. 1—13 0. C. 137—15 
0. C. 234.— Stamp necessary for ap- 
eal, 18 0. C: 114.— Money paid to 
ischarge portion of decree can not 
be returned— 10 O. C- 354.— Order 
for foreclosure j^sissed esoparte — 4 O. 
C. 238, 301.— Application for absolute 
decree— Effect of appeal, 20 0. C. 
205.— Order absolute for foreclosure 
—Suit by son, 7 0. C. 137.— Appli- 
cation for final decree — Notice— 20 
O. C. 268. 

SS. 87, 89. 

See 13 O. C,'l37. 

S. 88^0, XXXIV, K. 4 C. P. 0. 
Foreclosure decree not made ab- 


solute — 8 0. C. 75.— Application to 
attach simple n.oney decree, in exe- 
cution of decree for sale of mort- 
gaged property, 5 O. C. 108. — Sanc- 
tion for sale of land necessary— 3 0. 
C. 1. — Sale of ancestral land in ex- 
cess of that sanctioned, 8 O. C. 409. — 
Part execution of decree not made 
absolute — No objection allowed on 
second application for execution— 2 
O. C. 338. — To replace the land from 
which plaintiff has been dispos- 
sessed — 5 O.C. 78. — SecO, XXXIV, 
R. 4. C. P. C. 

S. 89.0. XXXIV, R.5C. P. C. 

Propriety of decree could not bo 
questioned in proceedings under, 1 
O. C. 49-F. 4 0. C. 23- App. 7 0. 
C. 199— S. C. 297.-See 10 0. C, 145 
and O. 34 R. 5 C.. P. C. 

SS, 90-0. XXXIV, R. 0 C. P. c. 

Art 116 Limitation Act not ap- 
plicable— 6 0. C* 30.— No attachment 
and sale before any decree under— 6 
0. C. 59. — Application to set aside 
exparte decree— 9 0. C. 288.— Mort- 
gage by occupancy tenant — 14 O. G. 
62. — Costs re coverable under— 11 O. 
C. B77.— See 0. 34, R. 6 C. P. C. 

S.91. 

Right of daughter-in-law of a 
Hindu— 12 0. C. 37.-Right of Re- 
versioner— S> C. 271 — S O. C. 349— 
4 0. C. 347-30 I. C. 234.-Right of 
Mortgage by grove hold- 
er— 12 O. C* 201.— Heritable but 
not transferable estate, whether it 
gives a right to redeem— 12 0. C, 
271.— See “Mortgage, redemption/’ 

S. 92-0. 34,^ R. 7. 

Form of decree in reden^)tion suit 
—2 O. C.ll96.—vSeparate suit for 
mesne profits for the period for 
which mortgagor has failed to take 
such account— 8 0. C. 302—12 0, C. 
152-10 I. C. 11. 
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SS. 92 and 93. 

See 14 0. C. 257. 

SS. 92, 95. 

See 9 0. C. 91. 

S. 93-0. 34, R. R. 8, 9 C. P. C. 

Payment after time fixed— Mort- 
gagor’s right to pay— 5 O. C. 82— 
12 O. C. 10—14 0. C. 100—25 1. 0. 
752-34 I. 0. 349. 

S. 95. 

Meaning of “obtains possession” 
—Redemption by one of the mort- 
gagors— Charge—4 O. C. 273.— Re- 
demption by one of original mort- 
gagor’s representatives — Charge on 
shares of other representatives of 
original mortgagor for proportion- 
ate expenses— 22 I. C. 918. — See S. 
43— 20 0. C. 72.-See 9 0. C. 259, 
91, 

S. 90 and 97. 

See 11 0. C. 377, 

S. 97. 

Applies to proceedings under. S. 
90-11 O. C. 377. 

S. 98, 

Mortgage simple and usufructuary 
— Decree for sale— Personal covenant 
implied in simple mortgage— 16 0. 
C, 90—18 0. C. 105.— Anomalous 
mortgage — Simple and usufructuary 
combination of— Right of redemp- 
tion-— Mortgagee’s claim for redemp- 
tion, 18 0. C. 10, 105. — Decree for 
foreclosure only when power to 
foreclose and to sell both given— 
18 I. C. 24.-See 10 O. C. 14. 

S. 99-0. 34, R. 14 C. P. C. 

Suit by mortgagee for sale of 
equity of redemption of mortgaged 
property for amount due under a 
simple money decree— 7 0. C. 314. 
— Purohase of roort]gagor’8 rights by 


mortgagee at sale in execution of 
sale of third party,— 7 0. C. 307.— 
Sale in contravention of S. 99 void- 
able— Sale to be impugned in execu- 
tion proceedings and not by separate 
suit— Plaint treated as application 
—8 0. 0. 327.— Application of, to 
transferee of money decree obtained 
by mortgagee— 11 O. C. 231. — See 
mortgage and 0. 34, R. 14 C. P. C. 

S. 100. 

Maintenance not charge on right 
to redeem, S. C. 281. — Compromise 
in Settlement Court not equivalent 
to a mortgage deed but a charge— 
10 0. C. 17.— Element necessary to 
create a charge— 14 I. C. 29.— Will 
creating charge by way of annuity 
— Distinction between mortga^ and 
charge ^Bonaflde transferee— Regis- 
tration of charges not compulsory— 
Lien— 1 0^ L. J. 43.— Joint decree 
against several mortgagors, redemp- 
tion by one, 4 0. C. 273. 

S. 104. 

Penal rate of interest— 1 O. L. J. 
544. 

SS. 105, 107. 

Kahullat^ Unregistered— 9 0. C. 
296, 362—12 O. C. 140. 

S. 106. 

lit 

Tenancy created by holding over 
—Provision as to notice not applic- 
able in case of contract to the mode 
of termination of tenancy— 12 0. C. 
279. 

SS. 107 and 117. 

Oral evidence to prove lease for a 
term exceeding one year — 5 O. C. 
222--.7 0. C. 169-9 0. C 296-12 
O. C. 140-7 1. C. 864-8 0. C. 197 
—9 0. C. 362—10 I. C. 2, 
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S. 108 (c), 

i^amages caused by reason of con- 
tract— 7 0. 0, 851. 

S. 111. 

S«eS. 10-S, C. 240. 

Denial of landlord’s title— For- 
feiture— 10 0. C. 31-21 L C. 256. 

8S. Ill, 117. • 

Determination of Agricultural 
leases granted by mortgagee after 
redemption— 14 0. C. 204. 

S. 117. 

See S. 107-5 0. C. 222. 

See S. D. of 1005. 

S. 118. 

Equity of redemption is not 
“ thing ”—18 0. C. 109. 

S, 122. 

Subsequent election to take under 
settlement, whether renders mort- 
gage void— 19 0. C. 192. 

S. 123. 

Gift — Delivery of possession— 5 
O. C. 89.— Oral gift by Taluqdar in 
favour of his wife— 9 0. C. 113. 

S. 130. 

Transfer by Hindu reversioner of 
a portion of his interest— Suit by 
vendor and vendee— Misjoinder of 
parties— 3 0. 0. 215. 

SS. 181, 135, 

Claim to a debt secured by mort- 
gage of immoveable property- 4 O. 
C. 210. 

S. 135 (d). 

Kefers to the point of time at 
Which actioi\able claim is sold— 3 
0, C. 18.— Lending money to a per- 


son after he has obtained decree for 
redemption on security of property 
—19 0. C. 60-.20 0. C. W. 

S. 136. • 

Pleader advancing money to client 
on mortgage— 19 0. C« 60. 

Trees. 

, Grove tenure, cultivator’s right to 
Custom— Incidents 
of grove tenure— 1 0. C. 231—2 0. 
C. 281—15 0. C. 33-1 0. L. J. OS- 
Standing, and standing timber — 18 
O. C. 122. — Tenants right in, plant- 
ed during continuance of tenancy — 
2 0. 0. 281-16 0. C. 341—12 I. G* 
409- 23 I. C. 957.— Planting without 
permission of Zainindar— 16 0. C* 
341— S. D. 7 of 1912—1 O. L. J. 33. 
—Trees immoveable property — 5 
0. C. 228—16 O. C. 346-2 0. L. S. 
285, 97.— Applicability of Wajib-ul^ 
arz forbidding sale of, to sales in 
execution—13 0. 0. 366.— Claim for 
removal of, limitation— 17 0. C. 252 
— iT 0. C. 379. — Planting of, on 
occupancy holding— P 0. L. J. 33. — 
Portion of grove becoming devoid 
of— 20. L. J. 589— Partition, juris- 
I diction— 19 O. C. 151. 

Trespasser. 

Possession good title against all 
persons except rightful owner— 2 0. 
C. 3—11 0. 0. 337-9 0. C. 273—12^ 

0. C. 129.— Possession of heritable— 
9 O. C. 161—11 0. p. 337.— Suit a- 
gainst, by person dispossessed— Plain- 
tiff entitled to recover on the basis 
of previous possession— H I. C. 279. 
—Tacking of various periods of ad- 
verse possession— 9 0. C. 230—18 0. 
C. 289,— Exemplary damages— 13 

1. C. 493. — Profits of land in posses- 
sion of,— 12 0. C-154. — Possession of 
part— 12 O. C. 58.— No presumption 
in favour of— Land under water— 
180, 0.43.~rActsof trespass amount 
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to dispossession*— 4 0. L. J. 532.— 
Ejection of tenants by— 10 0. C. 363 
— Maintainability of suit against— 
14 0. C. 65—15 0. C. 316.— Suit 
against- 2 0. L. J. 393^9 0. C. 273 
--Tenant if— 31 1. C. 472— Posses- 
sion of, confined to land actually 
occupied — 12 0. C. 58. 

Trust. 

Declaration of, in favour of joint 
family — Sup. O. C* 24, — Deed of, 
settlement in favour of wife — 19 
O. C. 192.— TPVij/ property— Suit 
by seller for cancellation of transfer 
-6 0. 0. 331—12 0. C. 236—16 O. C. 
109.— Money borrowed by trustee— 
18 1. C. 11. — Trustee has power as 
manager or guardian — Power to 
create a trust — ^120.C. 236—16 O, C. 
109.— Limitation within which to re- 
cover property wrongfully alienated 
—16 0, C. 109. — Hindu Law— What 
constitutes trust— Succef^sion to pro- 
perty of Hindu religious mendicant 
—Property left by Guru--Z O. G. 281 
0. C. 297,— Right of trustee to 
recover money lent out of the profits 
of dedicated property— Succession— 

8 O. C. 297.— Suit for removal of 
trustee — Jurisdiction-— 5 O, C. 110. 
— Will as executory trust— Limita- 
tion — Purchaser for value without 
notice— 6 0.- C. 305.— Obligation to 
release property settled on payment 
of money, whether creates trust — Ad- 
verse possession — 14 O. C. 95. — See 
also 0. P. J. 58, 724, 69,— Whether 
public or private— Management of 
Asthal property— 20 O. C. 49.— 
position of Mahant of A stJian — 
Mortgage of trust property— Neces- 
sity— Burden of proof — 4 0. L. J. 
MT— 12 d. C. 296.— Conduct of trust- 
ees after execution of deed of — 14 
0. C. 356.— Gift does not include— 
14 0. 0. 356.— Management of —18 
0. C. 38,-^Terms of, giving a sort 
of right nr charge— 15 0.' C. 202.-^ 
When the plaintiff plaimed'to re- 


cover his share on [ payment of 
amount duo to defendant— 10 0, C. 
291.— See Proclamation of sale — 10 
O. C. 252.— For Sadat art -14:, 0. C. 
14. — Suit against trespasser for pos- 
session of— 14 0. C. ,65.— See S. 92 
C. P. C. . 

' Trust Act (II of 1883). 

S. 3. 

Notice — Good faith — Presump- 
tion— 2 0. C. 319, 340-17 0. C. 336 
(26 I. C* 621). — Removal of Mahant 
—2 0. C. 310. 

SS. 4, 6. 

Discharge of dower debt not un- 
lawful — Delivery of possession in 
addition of registered instrument of 
transfer— 14 O. C. 356. 

S 47. 

Trustee's power to appoint an- 
other trustee— 12 0. C. 236. 

S.63. 

Trustee purchasing trust property 
at auction sale without permission 
of Court-6 O. C. 252. 

S. 81. 

Suit by a benami holder of a 
promissory Note— J 0. 0. 10, 

SS. 88 and 90. 

See S. 53 Trust Act,— Purchase 
of mortgagor’s rights by mortgagee 
at a sale in execution of sale of third 
party— Leave of Court— 7 0. C. 307 
—Gift by way of trust— 19 0. C.192 

V P. Court of Wards (IV of 
1918 ). 

Application for execution of de- 
cree against person of Ward— 25 I, 

0 . 668 . 

\ 
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U. P. General Clauses Act 
(I of 1904). 

I. C. 16. 

U. P. Motor CarH Act (II 
of 1911). 

Meaning of “ Employs ’—17 0. 
C. 311. ■ 

U. P. Act (Ilf of 1910). 

Meaning of primogeniture— 18 0. 
0. 188. 

U. P. Court of Wards Act 
(IV of 191^). 

Interpretation of Proprietor '' 
and “ Ward 19 0. C. 306.— Ap- 
plication for execution against per- 
son of ward— 25 I. C- 668. 

U. P. Municipalities Act (I of 
1900). 

S. 118 — General order — 18 O. C. 
74. 

Under proprietory. 

Lands, decree for foreclosure pre- 
emption— 17 O. C. 379.— Or proprie- 
tary title~12 0. C. 164.-Right- 
14 0. C. 41, 335—12 0. C. 123, 267, 
225-11 0. C. 240, 187—9 0 C. 185, 
292—10 0. C. 818-^13 0. C. 35—12 
0. C. 12^ 267, 225-llight by pre- 
scription— 8 I, C. 30, 710-2 0. L. J. 
549, 556.-Title-12 0. C, 15, 79— 
14 0, C. 196.— Right claimed by 
lessee— 30 !• 0. 218, 

Under-proprietor. 

Contract by, to pay Patwari and 
vhaukidan rates— 9 0. C. 63.— Def- 
inition, status and rights of— 25 I. 
C, 675,— Liability of the transferee 
from — 10 0. C* 36. — Occupancy of, 
alleged or acknowledged— 16 0. C* 

1 05, T— Plot proprietor paying rev- 
enue to Lamhardp^r not,,— S, D, 8 of 
1914,— pre-emption suit against— 9 


0. 0. 271.— Right of to claim parti- 
tion against superior proprietor S. 
D. 10 of 1909.— Right of an,‘“'^claim 
for, on ground of being old pro- 
prietor without evidence of specific 
grant of right— 9 0. C. 167,— Suit 
for possession by— 12 0. 0. 90.— 
Easement on land held by— 12 O. C. 
106.— Whether a co-sharer— S. D. 
10 of 1909.— Acquiring superior 
proprietaryi right— 11 0. C. 183.— 
Jurisdiction— 9 0. C.37. — Not resid- 
ing in the village— 9 O. C. 271.— 
With whom a sub-settlement of the 
whole village has been made— 12 0. 
C. 205.— Right to graze cattle— 20 

1. C. 467.— Suit for profits between 
-13 O. C. 251.— See S. 3 Oudh Rent 
Act. 

Vendee. 

Bound to redeem— 4 0. L. J. 321 
--33 I C. 527.— Clause in sale deed 
prohibiting transfer to any person, 
18 O. C. 104.— Arrears of rent re- 
covered from, liability of pre-emptor 
to pay— II 0. C. 379.— Liability of, 
to Haq chaharum>^ 11 0. C, 64.— Re- 
demption by, 10 O. C. 145.— And 
vendor, decision of question of pay- 
ment, 9 0. C. 308.— Right of, to con- 
test validity of encumbrances, 2 0. 
L. J. 140.— Or pre-emptor, circum* 
stances arising subsequent to decree 
of first court, 17 O. C. 242.-^ See Art. 
132 Limitation Act. 

Vendor. 

Admission of, as to part payment 
of price, 9 0. C. 308 — Covenant^ by, 
to pay rent if asses8ed-^15 0. C. 25. 
—Dismissal of pre-emption suit for 
nonjoinder of— 10 0. C. 49.— Suidf * 
vendee for unpaid purchase money, 
l\ L C. 288.«^RelicquishiDg the e;c- 
proprietary righta, at the time of 
sale— S. D. 7 of 1913.— Agreement 
by, to pay specific teuton ex-l>ro- 
prietary holding, S. D. I of 1913. A- 
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Char/?e for tinpnid balance of price, 
9 0. C. ‘284. —Want of title, 0 P. J. 
77. 

Verbal. 


Wakf. 

See Mohammedan Law. 
Wall. 


Admission of defendant — O. P. J. 
423. 

Viran, 

Meaning 01—14 O. C. 231. 

Vis Major. 

See 9 O, C. 7. 

Wager. 

See 8 I. C. oOd. 

Wagering transaction — 14 (). C 
139. 

\Yalrer-^2 0. L. J. 7J, 3()5—18 i. 
C. 286-18 O. C. 138 

Wajib III Arz. 

Forbidding sale of trees, whether 
applicable to sales in execation — 13 
0. 0. 366. — Construction of— 12 O. 
C. 63, 111—15 O. C. 389-14 O. C. 
232—1 O. C. 42—3 0. C. 181—22 I. 
C. 138 — Provision of, to govern te- 
nants of abadi^ 10 O. C. ^1. — diving 
permission to transfer materials only 

— 10 O. C. ^ Relating to the clan, 

admissibiiitv of— 17 Q, C. 1.— Value 
of-.4 0. C. 71— S O C. 94—30 I. C. 
.“,03^ 392—32 I. C. 748—7 O. C. 134 
— 421. C. 199— 13 0. C. 163—17 O. 
C. 1-11 1. C. 536—15 I. C. 247-1 
O L J. 532-19 0. C. 1, 290, 363— 
10 I. C. 448, 558-i O. L J. 388 — 
Not binding on inaafidav^ 28 1. C. 
229. — Showing mnafl to be resiim- 
able, 26 I. 0. 869. — Admissibility in 
evidence, O P. J 359.-— Entry not 
treated as will, 0. P. J. 895.— Mean- 
ing of Far<n\ 2 O. L. J. 281 (285 i — 
32 I. C. 337,— Meaning of Malik Ka- 
mil^ 32 I C. 734. — Whether conclu- 
sive proof of custom— 1 0. C* 80—4 
0. C. 71 — Construction of — 3 0, 0. 
d8l.-..32 1 C 734-24 I. C. 640. 


j See Party wall. 

j Ward. 

■ Elfect of personal decree against 
i — 18 0. C. 145 — Borrowing money 

■ —5 0 C. 256—9 0 C. 188-8 O. C. 
i 210—6 I. O 203, 439, 572—7 A. L J. 

: ODo-^lO J. C. 14— See 19 O. C. 306 

i 

Wasika. 

I 

1 See U O. C. 323, 

I Water. 

I Flow of — 12 0. C. 33. — Presump' 

! tion of pos'^ession when land was 
j under — 18 O. C. 43. 

! Will. 

i Construction of — 6 0. C. 305 — 14 
I 0. C. 14.— Interpretation of — Charge** 
j on moveable property -™28 I. C. 217 
I — See S. C. 306. —Devise of Talaga 
I to certain persons in succession for 
I life and remainder in fee — S. C. 224, 
i 302 —Interpretation of — Direction 
I- or wish contained — 4 0. C. 86.— 

! Adoption— Limitation — 4 O. C. 6 — 
j Contract to make testamentary dis- 
' position — 9 0. C. 55. — Made before 
I Act I of 1869.— former 
i suit— 4 0. C. 408.— Proof of — Pre- 
I sumption in favour of natural will 
—16 O C. 386- (1 0. L. J. 57).- 
Construction of - Mortgage by widow 
in lieu of interest due on previous 
mortgage-^-Unregistered rukkas-—0, 
P. J. 722. — Of illiterate person— 
Proof— 11 O. C. 20 — SeeS. lOOudh 
Estate^ Act, { I of 1869)— See also 
Hindu Law’^ “ Will/ ^-Meaning 
of Malik like myself ^^—5 I. C- 73. 
— See Succession Act.— Answers to 
Government em]uiries held as— 0. P. 
J. 221.-^Construction ©f— Meaning 



INDEX 


167 


of “ iaterest therein ’'—Extrinsic 
evidence »as regards testator’s inten- 
tion — Relief granted though prayer 
of plaint dismibsed— Costs — 0. P. J. 
544. — Executed by a Hindu widow | 
— O. P. J. 845. — presumption as to j 
genuineness - O. P. J. 1068, — Of j 
Tahihdar — Registration — Failure of | 
life estate — Gift in remainder ac- 
celerated, O P. J. 430. — Registration 
— Title to maintenance— Deposit of 
will in a sealed cover — O. P. J 449. 
—Registration of — 0. P. J 5)95. — 
Addendum executed and registered 
— O. F. J. 807. — Attestation clause 
wanting— 2 0. L. J. 193 — 30 I. C 
263 — Grant in pursuance of— En- 
due influence — Unconscionable trans- 
action — Burden of proof — 38 1. C- 
471. — Bequest in favour of the Col- 
lector — 14 0^0. 14 — Codicil — 17 O. 
C 68 — Revocation of — 14 O. C. 14 — 
110 C, 102. — Attestation of — I 0. L, 
J. 591. — Atteding w ilnesses ignorant 
of contents of, 10 O C. 209. — Dis- 
posal by, of joint family property 
— 17 0. C. 318. — Presumption in 
favour of, 16 O C 386— Revival of 
— 14 0 C 49 —Power of appomt- 
nient given under, 15 0. 0. 270. — 
Proof of knowledge uf contents of — 
11 O. C 20,— Ulld.ije„ influence in case 
of — 10 O C 76. — ('nnstriiction of, 

8 Cal'. 1-G 0 C. 305-4 O. C. 8<i— 

2 0, C. 226-9 0. C. 196-0. P. J. 
430, 625-12 f). C 157—5 J. C 946- 
11 A L J. 726—20 I C. 286. -Gifts 
of profits— ft of corpus— O, P. J. 
701, 722.-— See Hindu Law, Mahom- 
medan Law and Construction. 


Wild Animal. 

.When it can be property of pur- 
suer— 15 0. C. 183. 

Witnesses. 

Absence of, not due to any want 
of diligence— 4 0. C. 379 —State- 
ment inconsistent with bis statement 
— Witness to be cTOss-exainined be- 
fore proof of such statement -S. C 
251 — Right of party to examine his 
opponent as his witness — 16 O C. 
j 145 — Not to be prosecuted for de- 
I famation, 3 O. C, 80—12 O. C. 508, 
— Attesting, notice of contei)ts — -17 
0. C. 157. — Competent to testify but 
unable to understand — Evidence re- 
corded without administering oath— 
10 O. C« 337.— Statement of, regard- 
ing fact w^hich occurred in bis life 
time and those which occurred bufora 
he was born, S O. C 94. — Attesting, 
of a will— Admissibility of cvideiice, 
16 (T. ‘CT Not belonging to 
family— 22 I. 0. 138.— Testimony of 
witnesses interested in result of Miit, 
32 L C. 380. -Right of party to ex- 
amine his opponent as, 16 O. C. 145 
— O P. J. 716.— Statement of-<l6 
O. C. 81 — IT 0. C. 363. Aticsling 
not actually seeing the lady sign llie 
.deed, 18 0. 0. 147.— Position of .at- 
testing — 16 O. C. 386. — See S. C. 221, 
242.— Test of competency of child — 5 
O. C» 246.— vSee SS. 132, 145 and 157 
Evidence Act. 


THE END 
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